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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  25 

[Docket  No.  NM378  Special  Conditions  No. 
25-365-SC] 

Special  Conditions:  Boeing  Model  787- 
8  Airplane;  Operation  Without  Normal 
Electrical  Power 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  Special  Conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  787-8 
airplane.  This  airplane  will  have  novel 
or  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  Boeing  Model  787-8 
airplane  will  have  numerous  electrically 
operated  systems  whose  function  is 
needed  for  continued  safe  flight  and 
landing  of  the  airplane.  For  these  design 
features,  the  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
standards.  Additional  special  conditions 
have  been  issued  for  other  novel  or 
unusual  design  features  of  the  Boeing 
Model  787-8  airplanes. 

DATES:  Effective  Date:  March  28,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  FAA,  Airplane  &  Flight 
Crew  Interface  Branch,  ANM-111, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  227-2315; 
facsimile  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  March'28,  2003,  Boeing  applied 
for  an  FAA  type  certificate  for  its  new 
Boeing  Model  787-8  passenger  airplane. 
The  Boeing  Model  787-8  airplane  will 
be  an  all-new,  two-engine  jet  transport 
airplane  with  a  two-aisle  cabin.  The 
maximum  takeoff  weight  will  be 
476,000  pounds,  with  a  maximum 
passenger  count  of  381  passengers. 

T3q>e  Certification  Basis 

Under  provisions  of  14  Code  of 
Federal  Regulations  (CFR)  21.17,  Boeing 
must  show  that  Boeing  Model  787-8 
airplanes  (hereafter  referred  to  as  “the 
787”)  meet  the  applicable  provisions  of 
14  CFR  part  25,  as  amended  by 
Amendments  25-1  through  25-117, 
except  §§  25.809(a)  and  25.812,  which 
will  remain  at  Amendment  25-115.  If 
the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  787  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
provisions  of  14  CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  787  must  comply  with 
the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  part 
36.  The  FAA  must  also  issue  a  finding 
of  regulatory  adequacy  pursuant  to 
section  611  of  Public  Law  92-574,  the 
“Noise  Control  Act  of  1972.” 

The  FAA  issues  special  conditions,  as 
defined  in  §  11.19,  under  §  11.38,  and 
they  become  part  of  the  type 
certification  basis  under  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  or  similar  novel 
or  unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  under  §  21.101. 

Novel  or  Unusual  Design  Features 

The  787  will  incorporate  a  number  of 
novel  or  unusual  design  features,  some 
of.  which  have  not  been  previously 
installed  on  large  commercial  aircraft. 
Because  of  these  design  features,  these 
special  conditions  difier  fi'om  similar 
previous  special  conditions  for  other 
airplane  models.  Because  of  rapid 
improvements  in  airplane  technology. 


the  applicable  airworthiness  regulations 
do  not  contain  adequate  or  appropriate 
safety  standards  for  these  design 
features.  These  special  conditions  for 
the  787  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 

In  addition  to  an  electronic  flight 
control  system,  a  number  of  systems 
that  have  traditionally  been 
pneumatically  or  mechanically  operated 
have  been  implemented  as  electrically' 
powered  systems  on  the  787.  Examples 
include  the  hydraulic  power,  equipment 
cooling,  wing  anti-ice,  and  auxiliary 
power  unit  (APU)  and  engine  start 
systems.  The  criticality  of  some  of  these 
systems  is  such  that  their  failure  would 
either  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  adverse  operating  conditions, 
or  prevent  continued  safe  flight  and 
landing  of  the  airplane.  The 
airworthiness  standards  of  part  25  do 
not  contain  adequate  or  appropriate 
standards  for  protection  of  these 
systems  from  the  adverse  effects  of 
operation  without  normal  electrical 
power. 

The  current  rule,  14  CFR  25.1351(d), 
Amendment  25-72,  requires  .safe 
operation  under  visual  flight  rules  (VFR) 
conditions  for  at  least  five  minutes  after 
loss  of  all  normal  electrical  power.  This 
rule  was  structured  around  traditional 
airplane  designs  that  used  mechanical 
control  cables  and  linkages  for  flight 
control.  These  manual  controls  allowed 
the  crew  to  maintain  aerodynamic 
control  of  the  airplane  for  an  indefinite 
period  of  time  after  loss  of  all  electrical 
power.  Under  those  conditions,  the 
mechanical  flight  control  system 
provided  the  crew  with  the  ability  to  fly 
the  airplane  while  attempting  to  identify 
the  cause  of  the  electrical  failure,  start 
the  engine(s)  if  necessary,  and 
reestablish  some  of  the  electrical  power 
generation  capability,  if  possible. 

To  maintain  the  same  level  of  safety 
associated  with  traditional  designs, 
Boeing  must  design  the  787  for 
operation  with  the  normal  sources  of 
engine-  and  auxiliary-power-unit  (APU)- 
generated  electrical  power  not  working. 
Service  experience  has  shown  that  loss 
of  all  electrical  power  fi-om  the 
airplane’s  engine-  and  APU-driven 
generators  is  not  extremely  improbable. 
Thus,  Boeing  must  show  that  the 
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airplane  is  capable  of  recovering 
adequate  primary  electrical  power 
generation  for  safe  flight  and  landing. 
This  demonstration  would  provide  that 
the  ability  to  restore  operation  of 
portions  of  the  electrical  power 
generation  capability  would  be 
considered  if  unrecoverable  loss  of 
those  portions  is  shown  to  be  extremely 
improbable.  An  alternative  source  of 
electrical  power  would  have  to  be 
provided  for  the  time  necessary  to 
restore  the  minimum  power  generation 
capability  necessary  for  safe  flight  and 
landing. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  25-07-1 1-SC  for  the 
787  was  published  in  the  Federal 
Register  on  October  16,  2007  (72  FR 
58560).  No  comments  were  received  on 
this  proposal,  and  we  are  issuing  these 
special  conditions  as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  787. 
Should  Boeing  apply  at  a  later  date  for 
a  change  to  the  type  certificate  to 
include  another  model  on  the  same  type 
certificate  incorporating  the  same  novel 
or  unusual  design  features,  these  special 
conditions  would  apply  to  that  model  as 
well. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  of  the  787.  It 
is  not  a  rule  of  general  applicability. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

■  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Boeing  Model 
787-8  airplane. 

In  lieu  of  the  requirements  of  14  CFR 
25.1351(d),  the  following  special 
conditions  apply: 

(1)  The  applicant  must  show  by  test 
or  a  combination  of  test  and  analysis 
that  the  airplane  is  capable  of  continued 
safe  flight  and  landing  with  all  normal 
sources  of  engine-  and  auxiliary-power- 
unit  (APU)-generated  electrical  power 
inoperative,  as  prescribed  by  paragraphs 
(l)(a)  and  (l)(b)  below.  For  purposes  of 
this  special  condition,  normal  sources  of 


electrical  power  generation  do  not 
include  any  alternate  power  sources 
such  as  the  battery,  ram  air  turbine 
(RAT),  or  independent  power  systems 
such  as  the  flight  control  permanent 
magnet  generating  system.  In  showing 
capability  for  continued  safe  flight  and 
landing,  consideration  must-be  given  to 
systems  capability,  effects  on  crew 
workload  and  operating  conditions,  and 
the  physiological  needs  of  the  flightcrew 
and  passengers  for  the  longest  diversion 
time  for  which  approval  is  sought. 

(a)  Common  cause  failures,  cascading 
failures,  and  zonal  physical  threats  must 
be  considered  in  showing  compliance 
with  this  requirement. 

(b)  In  showing  compliance  with  this 
requirement,  the  ability  to  restore 
operation  of  portions  of  the  electrical 
power  generation  and  distribution 
system  may  be  considered  if  it  can  be 
shown  that  unrecoverable  loss  of  those 
portions  of  the  system  is  extremely 
improbable.  An  alternative  source  of 
electrical  power  must  be  provided  for 
the  time  required  to  restore  the 
minimum  electrical  power  generation 
capability  required  for  safe  flight  and 
landing.  (Unrecoverable  loss  of  all 
engines  may  be  excluded  when  showing 
that  unrecoverable  loss  of  critical 
portions  of  the  electrical  system  is 
extremely  improbable.) 

(2)  Regardless  of  any  electrical 
generation  and  distribution  system 
recovery  capability  shown  under 
paragraph  1,  sufficient  electrical  system 
capability  must  be  provided — 

(a)  to  allow  time  to  descend,  with  all 
engines  inoperative,  at  the  speed  that 
provides  the  best  glide  slope,  from  the 
maximum  operating  altitude  to  the 
altitude  at  which  the  soonest  possible 
engine  restart  could  be  accomplished, 
and 

(b)  to  subsequently  allow  multiple 
start  attempts  of  the  engines  and  APU. 
This  capability  must  be  provided  in 
addition  to  the  electrical  capability 
required  by  existing  part  25 
requirements  related  to  operation  with 
all  engines  inoperative. 

(3)  The  electrical  energy  used  by  the 
airplane  in  descending  with  engines 
inoperative  from  the  maximum 
operating  altitude  at  the  best  glide  slope, 
and  in  making  multiple  attempts  to  start 
the  engines  and  APU,  must  be 
considered  when  showing  compliance 
with  paragraphs  (1)  and  (2)  of  these 
special  conditions  and  with  existing  14 
CFR  part  25  requirements  related  to 
continued  safe  flight  and  landing. 


Issued  in  Renton,  Washington,  on  February 
,  13,  2008. 

Stephen  P.  Boyd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E8-3714  Filed  2-26-08;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
15  CFR  Part  4 

[Docket  No.  050516131-5131-01] 

RIN  0605-AA19 

Disclosure  of  Government  Information 

agency:  Office  of  the  Secretary, 
Department  of  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Commerce’s 
(Department)  Privacy  Act  (PA) 
regulations  (15  CFR  Part  4)  by  adding  an 
additional  method  of  authorization  to 
determine  the  identification  of 
individuals  seeking  access  to  records 
under  the  Privacy  Act,  consistent  with 
28  U.S.C.  1746,  which  permits 
statements  to  be  made  under  penalty  of 
perjury  as  a  substitute  for  noteurization. 
DATES:  Effective  February  27,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Dolan,  202-482-3258. 
SUPPLEMENTARY  INFORMATION:  15  CFR 
4.24(d)(2)  of  the  Department  of 
Commerce’s  regulations  implementing 
the  Privacy  Act  (5  U.S.C.  552a)  provides 
that  individuals  seeking  access  to  their 
records  under  the  Privacy  Act  must 
provide  notarized  proof  of  identity.  In 
order  to  create  an  additional  method  of 
verifying  identity,  we  are  amending 
section  4.24(d)(2)  to  provide  that 
statements  made  under  penalty  of 
perjury  may  be  submitted  as  a  substitute 
for  notarization  to  determine  the 
identification  of  individuals  seeking 
access  to  records  under  the  Privacy  Act, 
consistent  with  28  U.S.C.  1746. 

Classification 

It  has  been  determined  that  this  notice 
is  not  significant  for  purposes  of  E.O. 
12866. 

Administrative  Procedure  Act:  The 
rulemaking  requirements  pursuant  to  5 
U.S.C.  553  do  not  apply  to  rules  of 
agency  organization,  procedure  or 
practice.  This  rule  amends  the 
Department’s  Privacy  Act  regulations  by 
adding  an  additional  method  of 
authorization  to  determine  the 
identification  of  individuals  seeking 
access  to  records  under  the  Privacy  Act. 
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Because  this  action  addresses  agency 
procedures  and  practice,  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act  do  not  apply. 

Regulatory  Flexibility  Act:  Because 
notice  and  opportunity  for  comment  are 
not  required  pursuant  to  5  U.S.C.  553  or 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
inapplicable.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  and 
has  not  been  prepared. 

Paperwork  Reduction  Act:  This 
document  does  not  contain  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  unless  that 
collection  displays  a  currently  valid 
OMB  Control  Number. 

List  of  Subjects  in  15  CFR  Part  4 

Freedom  of  information,  Privacy. 

■  For  the  reasons  set  forth  in  the 
preamble,  amend  part  45  of  title  14  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  4^0ISCLOSURE  OF 
GOVERNMENT  INFORMATION 

■  1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  5  U.S.C.  552;  5 
U.S.C.  552a:  5  U.S.C.  553;  31  U.S.C.  3717;  44 
U.S.C.  3101;  Reorganization  Plan  No.  5  of 
.  1950. 

§  4.24  [Amended] 

■  2.  Amend  §  4.24(d)(2)  to  revise  to  read 
as  follows: 

***** 

(d)  *  *  * 

(2)  Not  in  person.  If  the  individual 
making  a  request  does  not  appear  in 
person  before  a  Privacy  Officer  or  other 
employee  authorized  to  determine 
identity,  then  identity  must  be 
determined  by: 

(i)  A  certification  of  a  notary  public  or 
equivalent  officer  empowered  to 
administer  oaths  must  accompany  the 
request  under  the  circumstances 
prescribed  in  §  4.23(b)(9).  The 
certification  in  or  attached  to  the  letter 
must  be  substantially  in  accordance 
with  the  following  text: 

City  of _ County  of _ .  (Name  of 

individual),  who  affixed  (his)  (her) 
signature  below  in  my  presence,  came 
before  me,  a  (title),  in  and  for  the 

aforesaid  County  and  State,  this _ 

day  of _ ,  20 _ ,  and  established  (his) 


(her)  identity  to  my  satisfaction.  My 

commission  expires _ . 

Signature: _ .;  or 

(ii)  Statement  of  identity  made  under 
28  U.S.C.  1746,  a  law  that  permits 
statements  to  be  made  under  penalty  of 
perjury  as  a  substitute  for  notarization. 
***** 

Dated;  February  20,  2008. 

Brenda  Dolan, 

Departmental  Freedom  of  Information  and 
Privacy  Act  Officer. 

[FR  Doc.  E&-3573  Filed  2-26-08;  8:45  amj 
BILUNG  CODE  3510-17-P 


SOCIAL  SECURITY  ADMINISTRATION 
[Docket  No.  SSA-2007-0045] 

20  CFR  Parts  404,  405  and  416 
RIN  096<V-AG53 

Suspension  of  New  Claims  to  the 
Federal  Reviewing  Official  Review 
Level;  Correction 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Social  Security 
Administration  is  correcting  a  fined  rule 
that  appeared  in  the  Federal  Register  on 
January  15,  2008  (73  FR  2411).  The 
document  amends  our  disability 
administrative  adjudication  processes  to 
suspend  new  claims  to  the  Federal 
reviewing  official  (FedRO)  level,  now 
operating  in  the  Boston  region.  Claims 
already  transferred  to  the  Office  of  the 
Federal  Reviewing  Official  (OFedRO) 
for  FedRO  review  will  continue  to  be 
processed  by  the  OFedRO  and  a  related 
component  of  the  disability 
determination  process,  the  Medical  and 
Vocational  Expert  System  (MVES), 
commonly  known  as  the  Office  of 
Medical  and  Vocational  Expertise 
(OMVE). 

DATES:  This  correction  is  effective 
February  27,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  S.  Landis,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401,. 
(410)  965-0520  for  information  about 
this  notice.  For  information  on 
eligibility  or  filing  for  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213  or  TTY  1-800-325-0778,  or  visit 
our  Internet  site.  Social  Security  Online, 
at  http://www.socialsecurity.gov. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  had  an  effective  date  of  March  15, 
2008.  The  Congressional  Review  Act 
requires  a  60-day  delay  in  the  effective 
date  of  a  major  rule  from  the  date  of 
publication  in  the  Federal  Register  or 


receipt  of  the  rule  by  Congress, 
whichever  is  later.  (5  U.S.C. 
801(a)(3)(A).)  The  rule  was  published  on 
January  15,  2008,  but  it  was  not  received 
by  Congress  until  January  23,  2008. 
Therefore,  the  rule  did  not  have  the 
required  60-day  delay  in  its  effective 
date.  Therefore,  in  FR  Doc.  E8-148 
appearing  on  page  2411  in  the  Federal 
Register  of  Tuesday,  January  15,  2008, 
the  following  corrections  are  made; 

1.  On  page  2411,  in  the  first  column, 
in  the  OATES  caption,  “March  15,  2008” 
is  corrected  to  read  “March  23,  2008”. 

§405.240  [Corrected] 

■  2.  On  page  2415,  in  the  second 
column,  in  §405.240,  in  paragraph  (a), 
“March  17,  2008”  is  corrected  to  read 
“March  23,  2008”. 

Paul  Kryglik, 

Social  Security  Regulations  Officer. 

[FR  Doc.  E8-3645  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4191-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[Docket  No.  USCG-2007-0076] 

RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Severn  River,  College  Creek, 
Weems  Creek  and  Carr  Creek, 
Annapolis,  MD 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
suspending  the  special  local  regulations 
for  an  event  in  our  regulation  for  Severn 
River,  College  Creek,  Weems  Creek  and 
Carr  Creek,  Annapolis,  Maryland  and 
establishing  a  new  temporary  date  for 
that  event.  This  rulemaking  is  intended 
to  accommodate  a  change  in  event  date 
for  the  year  2008.  The  marine  event  set 
out  in  this  temporary  rule  includes  the 
Safety  at  Sea  Seminar  sponsored  by  the 
U.S.  Naval  Academy.  This  rule  is 
intended  to  restrict  vessel  traffic  in 
portions  of  the  Severn  River  during  the 
period  of  this  marine  event  and  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
OATES:  This  rule  is  effective  ft’om  March 
21,  2008,  through  March  31,  2008. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2007- 
0076  and  are  available  online  at 
www.regulations.gov.  They  are  also 
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available  for  inspection  or  copying  two 
locations:  the  Docket  Management 
Facility  (M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
and  Commander  (dpi),  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004, 
between  9  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Dennis  Sens,  Project  Manager,  Fifth 
Coast  Guard  District,  Prevention 
Division,  at  (757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  would  be  impracticable  and 
contrary  ta  public  interest  since 
immediate  action  is  needed  to  minimize 
potential  danger  to  the  public  during  the 
event.  The  danger  posed  by  life  raft 
demonstrations,  pyrotechnics  live-fire 
exercise,  and  a  helicopter  rescue  makes 
special  local  regulations  necessary  to 
provide  for  the  safety  of  event 
participants  including  persons  in  the 
water  and  support  craft,  spectator  craft 
and  other  vessels  transiting  the  event 
area.  For  the  safety  concerns  noted,  it  is 
in  the  public  interest  to  have  these 
regulations  in  effect  during  the  event. 
The  Coast  Guard  will  issue  broadcast 
notice  to  mcU’iners  to  advise  vessel 
operators  of  navigational  restrictions. 

On  scene  Coast  Guard  and  local  law 
enforcement  vessels  will  also  provide 
actual  notice  to  mariners. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

Background  and  Purpose 

For  2008,  we  will  suspend  33  CFR 
100.518  and  issue  a  temporary  rule  to 
accommodate  changes  to  the 
enforcement  period  for  a  U.S.  Naval 
Academy  sponsored  marine  event.  The 
date  for  the  Safety  at  Sea  marine  event 
will  be  March  29,  2008,  the  fifth 
Saturday  in  March,  instead  of  the  fourth 
Saturday  in  March  as  currently  stated  in 
33  CFR  100.518.  The  event  will  be 
enforced  from  11  a.m.  to  2  p.m.  and  if 
the  event’s  daily  activities  should 
conclude  prior  to  2  p.m.,  enforcement  of 
this  temporary  regulation  may  be 


terminated  for  that  day  at  the  discretion 
of  the  Patrol  Commander. 

The  U.S.  Naval  Academy  who  is  the 
sponsor  for  this  event  intends  to  hold  it 
annually  on  the  dates  provided  in  33 
CFR  100.518,  however,  in  2008,  this  is 
not  possible.  To  accommodate  the 
availability  of  the  various  marine  event 
participants  a  new  date  was  necessary  to 
support  the  conduct  of  the  event. 

Discussion  of  Rule 

The  Coast  Guard  is  suspending  the 
regulations  at  33  CFR  100.518  on  firom 
March  21,  2008,  until  March  31,  2008, 
and  establishing  a  temporary  paragraph 
100.518(c)(l)(iv)  that  will  be  in  effect 
during  the  time  of  the  suspension  in  its 
place.  The  suspension  emd  creation  of  a 
new  temporary  paragraph  is  necessary 
to  reflect  a  new  enforcement  date.  This 
change  is  needed  to  control  vessel  traffic 
during  the  event  to  enhance  the  safety 
of  participants,  spectators  and  transiting 
vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  “significant 
regulatory  action”  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

We  expect  the  economic  impact  of 
this  temporary  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  is 
unnecessary.  The  effect  of  this  rule 
merely  amends  the  dates  on  which  the 
existing  regulations  Would  be  enforced. 
It  would  not  impose  any  additional 
restrictions  on  vessel  traffic. 
Additionally,  Coast  Guard  Sector 
Baltimore  Waterway  Branch  will 
conduct  outreach  with  local  area 
maritime  stakeholders  to  apprise  them 
of  this  change  to  help  facilitate 
adjustment  of  their  waterway  use  plans 
accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  temporary  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Severn 
River  during  the  event. 

This  temporary  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  merely 
establishes  the  dates  on  which  the 
existing  regulations  would  be  enforced. 
It  would  not  impose  any  additional 
restrictions  on  vessel  traffic. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Puh.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employeers 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to.  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
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$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 


provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Conunandant  Instruction  M16475.1D 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^370f),  and  ' 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(h),  of  the 
Instruction,  from  further  environmental 
documentation . 

Under  figure  2-1,  paragraph  (34)(h), 
of  the  Instruction,  an  “Environmental 
Analysis  Check  List”  emd  a  “Categorical 
Exclusion  Determination”  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Words  of  Issuance  and  Regulatory  Text 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233. 

■  2.  From  March  21,  2008  until  March 
31,  2008,  suspend  §  100.518(c). 

■  3.  From  March  21,  2008  imtil  March 
31,  2008,  add  temporary  §  100.518(d)  to 
read  as  follows: 

***** 

(d)  Enforcement  period.  (1)  This 
section  will  be  enforced  from  5  a.m.  to 
6  p.m.  on  days  when  the  following 
events  are  held: 

(i)  Safety  at  Sea  Seminar,  March  29, 
2008; 


(ii)  Naval  Academy  Crew  Races  held 
on  the  last  weekend  in  March  and  every 
weekend  in  April  and  May; 

(iii)  Blue  Angels  Air  Show,  held  on 
the  fourth  Tuesday  and  Wednesday  in 
May. 

(2)  Should  the  event’s  daily  activities 
conclude  prior  to  6  p.m.,  enforcement  of 
this  section  may  be  terminated  for  that 
day  at  the  discretion  of  the  Coast  Guard 
Patrol  Commander. 

(3)  The  Commander,  Fifth  Coast 
Guard  District  will  publish  a  notice  in 
the  Fifth  Coast  Guard  District  Local 
Notice  to  Mariners  announcing  the 
specific  event  dates  and  times.  Notice 
will  also  be  made  via  marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio  channel  22  (157.1  MHz). 

Dated:  February  6,  2008. 

Fred  M.  Rosa,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  E8-3718  Filed  2-26-08;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R06-OAR-2005-TX-0015;  FRL-8532- 
11 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revisions  To  Control  Volatile  Organic 
Compound  Emissions;  Volatile 
Organic  Compound  Control  for  El 
Paso,  Gregg,  Nueces,  and  Victoria 
Counties  and  the  Ozone  Standard 
Nonattainment  Areas  of  Beaumont/ 

Port  Arthur,  Dallas/Fort  Worth,  and 
Houston/Galveston 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  certain 
control  measures  adopted  by  the  State  of 
Texas  on  the  following  dates:  September 
7,  2001,  July  18,  2002,  January  28,  2003, 
November  7,  2003,  and  December  17, 
2004.  The  effect  of  this  action  is  to 
finalize  the  proposed  approval  of  these 
measures  published  on  ^ptember  28, 
2006  in  the  Federal  Register  (71  FR 
56920)  because  they  enhance  the  Texas 
VOC  Reasonably  Available  Control 
Technology  (RACT)  State 
Implementation  Plan  (SIP)  by  improving 
volatile  organic  compmmd  (VOC) 
emission  controls  in  Texas.  This  action 
is  being  taken  under  Section  110(1)  and 
part  D  of  the  Clean  Air  Act. 

DATES:  This  rule  will  be  effective  on 
March  28,  2008. 
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ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-R06-OAR-2005-TX-0015.  All 
documents  in  the  docket  are  listed  on 
the  www.regulations.gov  Web  site. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  in 
w^^'w.reguIations.gov  or  in  hard  copy  at 
the  Air  Planning  Section  (6PD-L), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Suite  700,  Dallas,  Texas 
75202-2733.  The  file  will  be  made 
available  by  appointment  for  public 
inspection  in  the  Region  6  FOIA  Review 
Room  between  the  hours  of  8:30  a.m. 
and  4:30  p.m.  weekdays  except  for  legal 
holidays.  Contact  the  person  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
paragraph  below  or  Mr.  Bill  Deese  at 
214-^65-7253  to  make  an  appointment. 
If  possible,  please  make  the 
appointment  at  least  two  working  days 
in  advance  of  your  visit.  There  will  be 
a  15  cents  per  page  fee  for  making 
photocopies  of  documents.  On  the  day 
of  the  visit,  please  check  in  at  the  EPA 
Region  6  reception  area  at  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Belk,  Air  Planning  Section,  {6PD- 
L),  Environmental  Protection  Agency 
(EPA),  Region  6, 1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733, 
telephone  number:  (214)  665-2164;  fax 
number:  (214)  665-7263;  e-mail  address: 
belk.ellen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 
I.  Background 

n.  Comments  Received  on  EPA’s  Proposal 
and  EPA’s  Response 
in.  Final  Action 

IV.  Statutory  and  Executive  Order  Reviews 

Definitions 

For  the  purpose  of  this  document,  we 
are  giving  meaning  to  certain  words  or 
initials  as  follows: 

(i)  The  words  or  initials  Act  or  CAA 
mean  or  refer  to  the  Clean  Air  Act, 
unless  the  context  indicates  otherwise. 

(ii)  The  words  EPA,  we,  us,  or  opr 
mean  or  refer  to  the  United  States 
Environmental  Protection  Agency. 

(iii)  The  initials  SIP  mean  or  refer  to 
State  Implementation  Plan. 

(iv)  The  words  State  or  Texas  mean 
the  State  of  Texas,  imless  the  context 
indicates  otherwise. 


I.  Background 

On  September  7,  2001,  July  18,  2002, 
January  28,  2003,  November  7,  2003, 
and  December  17,  2004,  the  State  of 
Texas  submitted  revised  rules  for 
incorporation  into  the  Texas  VOC  RACT 
SIP.  The  SIP  revisions  include  additions 
and  amendments  to  Title  30  of  the 
Texas  Administrative  Code,  Chapter 
115,  Control  of  Air  Pollution  ft-om 
Volatile  Organic  Compounds  (30  TAC 
115). 

The  State  of  Texas  adopted  these  rules 
as  revisions  to  the  approved  SIP.  The 
State  rules  (1)  add  new  requirements  to 
control  VOC  emissions  fi'om  industrial 
wastewater  systems  in  El  Paso  County, 
the  Beaumont/Port  Arthur  and  Houston/ 
Galveston  8-hoiu:  ozone  standard 
nonattainment  areas,  and  four  counties 
in  the  Dallas/Fort  Worth  8-hour  ozone 
standard  nonattainment  area:  Collin, 
Dallas,  Denton,  and  Tarrant  Counties, 
and  (2)  amfnd  requirements  to  identify 
and  correct  emissions  from  VOC  leaks 
from  facilities  that  refine  petroleum  or 
process  natural  gas,  gasoline  or 
petrochemicals  in  these  areas  and  fi-om 
petroleum  refineries  in  Gregg,  Nueces, 
and  Victoria  Counties. 

On  September  28,  2006,  we  published 
(1)  a  direct  final  rule  approving 
revisions  to  Texas  regulations  to  control 
VOC  emissions  and  making  ministerial 
corrections  to  the  table  in  40  CFR 
52.2270(c)  (71  FR  56872)  and  (2)  a 
proposal  for  the  rule  (71  FR  56920).  The 
rule  and  proposal  stated  that  if  any 
relevant  adverse  comments  were 
received  by  the  end  of  the  public 
comment  period  on  October ‘30,  2006, 
the  direct  final  rule  would  be 
withdrawn  and  we  would  respond  to 
the  comments  in  a  subsequent  final 
action.  Relevant  adverse  comments  were 
received  during  the  comment  period, 
and  the  direct  final  rule  was  withdrawn 
on  November  21.  2006  (71  FR  67311). 
Our  September  28,  2006  proposal  (71  FR 
56920)  provides  the  basis  for  today’s 
final  action. 

II.  Comments  Received  on  EPA’s 
Proposal  and  EPA’s  Response 

EPA  received  one  letter  commenting 
on  the  September  28,  2006,  direct-final 
rule  cihd  proposal.  The  comments  in  the 
letter  can  be  placed  in  two  categories: 

(1)  Comment  on  leak  repair,  and  (2) 
comment  on  monitoring. 

(1)  Comment  on  Leak  Repair 

Comment:  The  commenter  stated  that, 
while  there  are  a  number  of  provisions 
strengthening  controls  of  VOC 
monitoring  and  reporting  requirements 
in  the  proposal,  there  are  also  a  number 
of  provisions  that  appear  to  weaken 


controls,  and  was  concerned  that  these 
provisions  may  result  in  the  emission  of 
additional  VOCs,  thereby  further 
jeopardizing  reaching  attainment  in 
ozone  nonattainment  areas.  The 
commenter  was  concerned  the 
provisions  allowing  additional  time  for 
leak  repair  in  situations  involving 
installation  of  improved  technologies 
may  result  in  significant  emissions 
dm-ing  the  repair  delay.  The  specific 
revision  of  concern  discussed  fugitive 
emission  control  requirements  for  delay 
of  leak  repairs  (30  TAC  115.352).  The 
commenter  stated  that  “While  the  goal 
of  this  provision  appears  to  be 
encouraging  installation  of  improved 
technologies  to  prevent  future  leaks, 

*  *  *  VOC  emissions  during  the  repair 
delay  could  be  significant.’’ 

Response:  EPA  agrees  with  the 
commenter  that  these  rules  include  a 
number  of  provisions  improving 
controls  of  volatile  organic  compounds, 
monitoring  and  reporting  requirements, 
but  disagrees  with  the  commenter  that 
the  revisions  may  result  in  increased 
VOC  emissions  that  jeopardize 
attainment.  To  the  contrary,  the 
revisions  do  not  weaken  controls  but 
provide  for  a  more  focused  and  targeted 
approach  in  the  VOC  inspection  and 
monitoring  program  taking  into  account 
safety  and  better  monitoring  methods. 
The  provisions  allow  delay  of  repair  for 
pumps,  compressors,  or  agitators  when 
an  owner/operator  chooses  to  replace 
existing  seal  designs  with  upgraded 
technologies  (30  TAC  115.352(2)(C)). 
When  the  repair  of  a  pump,  compressor, 
or  agitator  will  include  an  upgraded  seal 
design,  the  repair  must  be  completed  as 
soon  as  practicable,  but  not  later  than  . 
six  months  after  the  leak  is  detected. 
Overall,  this  revision  will  result  in 
fewer  and  smaller  leaks  by  winnowing 
out  components  that  repeatedly  leak.^ 
EPA’s  guidelines  for  New  Source 
Performance  Standards  and  RACT  allow 
for  delay  of  repair,  recognizing  the  value 
of  replacement  of  components  that 
repeatedly  leak.^-a  It  is  recognized  in  the 
field  that  individual  leaks  are  not  likely 
to  become  excessive  due  to 
considerations  of  safety  and  product 
loss.  Companies  that  choose  to  replace 
repeatedly  leaking  components  with  the 
upgraded  seal  technologies  that  do  not 
continually  leak  will  be  able  to  have  the 
time  to  install  the  better,  more  effective 


’  EPA  Environmental  Regulations  and 
Technology,  “Fugitive  VOC  Emissions  in  the 
Synthetic  Orgtmic  Chemicals  Manufacturing 
Industry”,  EPA-625/10-84-004,  pages  15-16,  20. 

2  40  CFR  part  60,  Subpart  GGG. 

^  EPA  Guideline  Series,  “Control  of  Volatile 
Organic  Compound  Leaks  from  Petroleum  Refinery 
Equipment",  EPA-450/2-78-036,  pages  1-2,  2-1,  - 
2-2,  and  6-5. 
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technology  that  results  in  fewer 
emissions  in  the  long  term,  as  opposed 
to  quickly  repairing  the  equipment  and 
continuing  operation  with  less  effective 
methods  of  preventing  leaks. 

(2)  Comment  on  Monitoring 

Comment:  The  commenter  was 
concerned  about  the  revisions  to 
monitoring  requirements  for  flanges, 
and  questioned  whether  the  provisions 
for  monitoring  were  a  relaxation.  The 
specific  revision  of  concern  addressed 
monitoring  for  leaks  (30  TAG  115.354 
and  115.357)  in  petroleum  refining  and 
petrochemical  processing  facilities.  The 
commenter  was  concerned  that  this 
revision  relaxes  monitoring 
requirements  and  will  allow  VOC 
emissions  to  go  undetected. 

Response:  The  monitoring  provisions 
for  flanges  allow  flanges  to  be  excluded 
from  weekly  sight,  sound,  or  smell 
inspection  requirements  if  they  are 
monitored  at  least  once  each  calendar 
year  using  EPA  Method  21,  or  if  they  are 
unsafe  to  inspect.  If  a  flange  is  not  safe 
to  inspect,  then  it  must  be  inspected  as 
soon  as  possible  during  a  time  that  it  is 
safe  to  inspect.  Annual- monitoring  of 
flanges  with  EPA  Method  21  is  better  for 
detecting  leaks  than  weekly  visual, 
audible,  and/or  olfactory  inspections 
since  it  is  more  sensitive  and  accurate 
in  identifying  VCX]  leaks.  The  Method 
21  instrument  will  detect  not  only  the 
leaks  likely  to  be  detected  by  sight, 
sound,  and  smell,  but  also  smaller  leaks 
which  may  have  previously  been 
undetected  by  sight,  sound,  and  smell.*^ 

Overall,  greater  emission  reductions 
are  expected  as  a  result  of  annual 
monitoring  with  Method  21.  Test 
Method  21  is  a  long  established, 
reproducible  method  which  allows  for 
the  use  of  new  technologies  as  it  does 
not  mandate  the  use  of  a  specific 
instrument.^  Safety  requirements  are  an 
inherent  aspect  of  this  Method.  The 
Method  identifies  the  reagents, 
standards,  and  the  calibration 
performance  evaluation  procedures.  The 
Method  has  been  in  use  since  May  1981. 
Method  21  includes  requirements  for 
sample  collection,  preservation,  storage, 
custody,  and  transport  requirements  for 
reproducibility  purposes  that  enhance 
both  the  detection  and  enforcement 
aspects  of  the  program.  The  Method 
contains  quality  control  measures  that 
will  ensure  precision  and  accuracy  of 
instrument  response  to  reference 


40  CFR  part  60,  Appendix  A. 
®EPA-600/2081-022  Office  of  Research  and 
Development  prepared  by  Industrial  Environmental 
Research,  RTP,  NC  27711;  and  EPA-625/R-92-003 
Office  of  Technology  Transfer,  Seminar  Publication 
Organic  Air  Emissions  fi'om  Waste  Management 
facilities. 


standard.  For  these  reasons,  EPA 
disagrees  that  the  monitoring  provisions 
are  a  relaxation  of  the  rule.  These 
monitoring  provisions  encourage 
facilities  to  use  the  more  sensitive  and 
more  accurate  Method  21  for  inspecting 
for  leaks,  which  will  lead  to  better  leak 
detection  and  consequently,  to  reduced 
emissions. 

III.  Final  Action 

We  have  carefully  considered  the 
comments  received  and  still  believe  we 
should  approve  the  SIP  revisions 
submitted  by  Texas.  The  revisions 
enhance  VCiC  emission  controls.  The 
control  of  VOC  emissions  will  help  to 
attain  and  maintain  the  8-hour  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone  in  Texas.  Our  approval  of  the 
revisions  will  not  interfere  with  any 
applicable  requirement  concerning 
attainment  or  any  other  applicable 
requirement  of  the  CAA  in  compliance 
with  the  requirements  of  section  110(1) 
of  the  CAA.  Under  section  110(1)  EPA 
may  not  approve  a  SIP  revision  if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attaiiunent  or  any  other  applicable 
requirement  of  the  CAA,  including 
RACT.  This  approval  will  make  the 
revised  regulations  federally 
enforceable.  EPA  is  approving  the  SIP 
revisions  included  in  the  submittals  by 
the  State  of  Texas  on  (1)  September  7, 
2001,  (2)  July  18,  2002,  (3)  January  28, 
2003,  (4)  November  7,  2003,  and  (5) 
December  17,  2004,  pertaining  to 
control  of  VOC  emissions.  These  SIP 
revisions  were  adopted  by  the  State  of 
Texas  on  the  following  dates:  (1)  August 
8,  2001,  (2)  April  26,  2002,  (3)  December 
13,  2002,  (4)  October  22,  2003,  and  (5) 
December  1,  2004. 

We  are  also  making  ministerial 
corrections  to  the  table  in  40  CFR 
52.2270(c)  to  reflect  accurately  previous 
approved  SIP  submittal  dates.  Federal 
Register  citations  of  EPA  action  and 
EPA  approved  State  regulations.  The 
ministerial  corrections  revise  the  table 
entries  for  sections  115.125, 115.146, 
115.148,  115.162,  115.163,  115.164,  and 
115.165  to  reflect  EPA  approval  of  these 
State  regulations  on  December  20,  2000 
(65  FR  79745)  and  July  16,  2001  (66  FR 
36913).  Table  entries  for  section  115.332 
to  115.339,  and  section  115.342  to 
115.349  are  being  removed  to  reflect 
EPA  approval  of  the  repeal  of  these 
State  regulations  on  January  26, 1999 
(64  FR  3841). 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action”  and 


therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason  and  because  this  action  will 
not  have  a  significant,  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy,  this  action  is  also  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power'and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant.  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994)  establishes  federal  executive 
policy  on  environmental  justice. 

Because  this  rule  merely  approves  a 
state  rule  implementing  a  Federal 
standard,  EPA  lacks  the  discretionary 
authority  to  modify  today’s  regulatory 
decision  on  the  basis  of  environmental 
justice  considerations. 
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In  reviewing  SIP  submissions  under 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note),  EPA’s  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  CAA.  In  this  context,  in 
the  absence  of  a  prior  existing 
requirement  for  the  State  to  use 
voluntary  consensus  stemdards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 

It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  Sff*  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  CAA. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  do  not  apply. 
This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fciimess  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  28,  2008.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  oxides,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 


Authority:  42  U.S.C.  7401  et  seq. 

Dated:  February  13,  2008. 

Richard  E.  Greene, 

Regional  Administrator,  Region  6. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  SS — ^Texas 

■  2.  The  table  in  §  52.2270(c)  entitled 
“EPA  Approved  Regulations  in  the 
Texas  SIP”  is  amended  under  Chapter 
115  (Reg  5)  as  follows: 

a.  By  revising  Subchapter  B — General 
Volatile  Organic  Compound  Sources. 

b.  By  revising  Subchapter  D — 
Petroleum  Refining  and  Petrochemical 
Processes. 

c.  By  revising  Subchapter  F — 
Miscellaneous  Industrial  Sources. 

d.  By  revising  Subchapter  J — 
Administrative  Provisions. 

The  amendments  read  as  follows: 

§52.2270  Identification  of  plan. 
***** 

(c)  *  *  * 


EPA-Approved  Regulations  in  the  Texas  SIP 


State  citation 

Title/subject 

State  ap¬ 
proval/sub-  EPA  approval  date 

mittal  date 

Explanation 

* 

* 

. 

* 

Chapter  115  (Reg  5) — Control  of  Air  Pollution  From  Volatile  Organic  Compounds 

* 

* 

•  *  * 

* 

Subchapter  B — General  Volatile  Organic  Compound  Sources 

Division  1:  Storage  of  Volatile  Organic  Compounds 

Section  115.112  .... 
Section  115.113  .... 

Section  115.114  .... 
Section  115.115  .... 
Section  115.116  .... 

Section  115.117  .... 

Section  115.119  .... 

..  Control  Requirements  . 

.,  Alternate  Control  Requirements  . 

Inspection  Requirements  . 

..  Approved  Test  Methods . 

..  Monitoring  and  Recordkeeping  Require¬ 
ments. 

..  Exemptions  . 

..  Counties  and  Compliance  Schedules  .... 

05/08/92  03/07/95,  60  FR  12438. 

04/26/02  02/27/08  [Insert  FR  page  number  where 
document  begins). 

05/08/92  03/07/95,  60  FR  12438. 

05/08/92  03/07/95,  60  FR  12438. 

04/26/02  02/27/08  [Insert  FR  page  number  where 
document  begins). 

04/26/02  02/27/08  [Insert  FR  page  number  where 
document  begins). 

05/08/92  03/07/95,  60  FR  12438. 

Division  2:  Vent  Gas  Control 

Section  115.120  .... 

Section  115.121  .... 

Section  115.122  .... 

Section  115.123  .... 

..  Vent  Gas  Definitions  . 

..  Emission  Specifications  . 

..  Control  Requirements . 

..  Alternate  Control  Requirements  . 

12/13/02  02/27/08  [Insert  FR  page  number  where 
document  begins). 

12/13/02  02/27/08  [Insert  FR  page  pumber  where 
document  begins). 

12/13/02  02/27/08  [Insert  FR  page  number  where 
document  begins). 

12/13/02  02/27/08  [Insert  FR  page  number  where 

document  begins). 
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EPA-Approved  Regulations  in  the  Texas  SIP— Continued 


state  citation 


Title/subject 


State  ap¬ 
proval/sub¬ 
mittal  date 


EPA  approval  date 


Explanation 


Section  115.125  .... 
Section  115.126  .... 

Section  115.127  .... 

Section  115.129  .... 

..  Testing  Requirements . 

Monitoring  and  Recordkeeping  Require¬ 
ments. 

..  Exemptions  . 

..  Counties  and  Compliance  Schedules  .... 

12/06/00 
.  12/13/02 

12/13/02 

12/13/02 

07/16/01,  66  FR  36913. 

02/27/08  [Insert  FR  page  number  where 
document  begins]. 

02/27/08  [Insert  FR  page  number  where  r 

document  begins], 

02/27/08  [Insert  FR  page  number  where 
document  begins]. 

Division  3:  Control  of  Volatile  Organic  Compound  Leaks  from  Transport  Vessels 

Section 

115.131  .... 

Emission  Specifications  . 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.132  .... 

.  Control  Requirements . 

04/26/02 

02/27108  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.133  .... 

.  Alternate  Control  Requirements  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.135  .... 

.  Testing  Requirements . 

05/04/94 

,  05/22/97,  62  FR  27964. 

Section 

115.136  .... 

Monitoring  and  Recordkeeping  Require- 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

ments. 

document  begins]. 

Section 

115.137  .... 

.  Exemptions  . ,.... . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.139  .... 

.  Counties  and  Compliance  Schedules  .... 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Division  4: 

;  Industrial  Wastewater 

Section 

115.140  ... 

Industrial  Wastewater  Definitions  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.142  ... 

Control  Requirements . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.143  ... 

.  Alternate  Control  Requirements  . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.144  ... 

Inspection  and  Monitoring  Require- 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

ments. 

document  begins]. 

Section 

115.145  ... 

.  Approved  Test  Methods . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.146  ... 

Recordkeeping  Requirements  . 

10/27/99 

12/20/00,  65  FR  79745. 

Section 

115.147  ... 

.  Exemptions  . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

docunrient  begins]. 

Section 

115.148  .... 

Training  Requirements . 

10/27/99 

12/20/00,  65  FR  79745. 

Section 

115.149  .... 

..  Counties  and  Compliance  Schedules  .... 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Division  5:  Municipal  Solid  Waste  Landfills 

Section 

115.152  .... 

..  Control  Requirements . 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.153  .... 

..  Alternate  Control  Requirements  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.155  .... 

..  Approved  Test  Methods . 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.156  .... 

Monitoring  and  Recordkeeping  Require- 

05/04/94 

05/22/97,  62  FR  27964. 

ments. 

Section 

115.157  .... 

..  Exemptions  . 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.159  .... 

..  Counties  and  Compliance  Schedules  .... 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Division  6:  Batch  Processes 

Section 

115.160  .... 

Batch  Process  Definitions . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.161  *.... 

..  Applicability  . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section 

115.162  .... 

..  Control  Requirements . 

12/06/00 

07/16/01,  66  FR  36913. 

Section 

115.163  .... 

Alternate  Control  Requirements  . 

10/27/99 

12/20/00,  65  FR  79745. 

Section 

115.164  .... 

Determination  of  Emissions  and  Flow 

12/06/00 

07/16/01,  66  FR  36913. 

Rates. 

Section 

115.165  .... 

Approved  Test  Methods  and  Testing 

12/06/00 

07/16/01,  66  FR  36913. 

Requirements. 

Section 

115.166  .... 

Monitoring  and  Recordkeeping  Require- 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

ments. 

document  begins]. 

Section 

115.167  ...'. 

..  Exemptions  . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins].  ^ 
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EPA-Approved  Regulations  in  the  Texas  SIP — Continued 


state  citation 

Titie/subject 

State  ap¬ 
proval/sub¬ 
mittal  date 

EPA  approval  date  Explanation 

Section  115.169 

.  Counties  and  Compliance  Schedules  ... 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

- 

document  begins]. 

* 

* 

* 

1 

Subchapter  D — Petroleum  Refining,  Natural  Gas  Processing,  and  Petrochemical  Processes  i 

Division  1:  Process  Unit  Turnaround  and  Vacuunv-Producing  Systems  in  Petroleum  Refineries 

Section  115.311 

.  Emission  Specifications  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins). 

Section  115.312 

.  Control  Requirements  . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.313 

.  Alternate  Control  Requirements  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.315 

.  Testing  Requirements . 

05/08/92 

03/07/95,  60  FR  12438. 

Section  115.316 

.  Monitoring  and  Recordkeeping  Require- 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

ments. 

document  begins]. 

Section  115.317 

.  Exemptions  . 

05/08/92 

03/07/95,  60  FR  12438. 

Section  115.319 

.  Counties  and  Compliance  Schedules  ... 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Division  2:  Fugitive  Emission  Controi  in  Petroieum  Refineries  in  Gregg,  Nueces,  and  Victoria  Counties  ' 

,  Section  115.322 

.  Control  Requirements . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.323 

.  Alternate  Control  Requirements  . 

08/08/01 

02/27/08  [Insert  FR  page  number  where 

'  document  begins]. 

Section  115.32^ 

.  Inspection  Requirements  . 

05/08/02 

03/07/95,  60  FR  12438. 

Section  115.325 

.  Testing  Requirements . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

docun>ent  begins]. 

Section  115.326 

.  Recordkeeping  Requirements  . 

12/13/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.327 

.  Exemptions  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.329 

.  Counties  and  Compliance  Schedules  ... 

08/08/01 

02/27/08  [Insert  FR  page  number  where 

• 

document  begins]. 

>  Division  3:  Fugitive  Emission  Controi  in  Petroieum  Refining,  Naturai  Gas/Gasoiine  Processing,  and  Petrochemicai  Processes  in  Ozone 

Nonattainment  Areas  j 

Section  115.352 

.  Control  Requirements . 

12/01/04 

02127 tOB  [Insert  FR  page  number  where 

document  begins]. 

Section  115.353 

.  Alternate  Control  Requirements  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.354 

.  Monitoring  and  Inspection  Require- 

12/01/04 

02/27/08  [Insert  FR  page  number  where 

ments. 

docurr^ent  begins]. 

Section  115.355 

.  Approved  Test  Methods . 

12/01/04 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.356 

.  Recordkeeping  Requirements  . 

12/01/04 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.357 

.  Exemptions  . 

12/01/04 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.359 

.  Counties  and  Compliance  Schedules  ... 

12/01/04 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

* 

* 

* 

. 

Subchapter  F — 

Miscellaneous  Industrial  Sources  I 

Division  1 :  Cutback  Asphalt  | 

Section  115.510 

.  Cutback  Asphalt  Definitions . 

08/31/99 

12/22/99,  64  FR  71670. 

Section  115.512 

.  Control  Requirements  . 

11/17/04 

3/29/05,  70  FR  15769. 

Section  115.513 

.  Alternative  Control  Requirements . 

08/31/99 

12/22/99,  64  FR  71670. 

Section  115.515 

.  Testing  Requirements . 

08/31/99 

12/22/99,  64  FR  71670. 

Section  115.516 

.  Recordkeeping  Requirements  . 

11/17/04 

3/29/05,  70  FR  15769 

Section  115.517 

. ■  Exemptions  . 

11/17/04 

3/29/05,  70  FR  15769  .  Ref  52.2299(c)(88). 

Section  115.519 

.  Counties  and  Compliance  Schedules  ... 

11/17/04 

3/29/05,  70  FR  15769  .  Ref  52.2299(c)(88). 
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EPA-Approved  Regulations  in  the  Texas  SIP — Continued 


State  citation 

Titie/subject 

State  ap¬ 
proval/sub¬ 
mittal  date 

EPA  approval  date 

Explanation 

Division  2:  Pharmaceutical  Manufacturing  Facilities 

Section 

115.531  .... 

.  Emission  Specifications  . 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.532  .... 

Control  Requirements . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 
document  begins). 

Section 

115.533  .... 

.  Alternate  Control  Requirements  . 

04/26/02 

QI2I27IQQ  [Insert  FR  page  number  where 
document  begins]. 

Section 

115.534  .... 

Inspection  Requirements  . 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.535  .... 

.  Testing  Requirements . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 
document  begins]. 

- 

Section 

115.536  .... 

Monitoring  and  Recordkeeping  Require¬ 
ments. 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.537  .... 

.  Exemptions  . 

05/04/94 

05/22/97,  62  FR  27964. 

Section 

115.539  .... 

.  Counties  and  Compliance  Schedules  .... 

04/26/02 

02/27/08  [Insert  FR  page  number  where 
document  begins]. 

Division  3:  Degassing  or  Cleaning  of  Stationary,  Marine,  and  Transport  Vessels 


Section 

115.541  . 

Emission  Specifications  . 

04/26/02 

02/27/08  [Insert  FR  page 

number 

where 

Section 

115.542  . 

Control  Requirements . 

04/26/02 

document  begins]. 
02/27/08  [Insert  FR  page 

number 

where 

Section 

115.543  . 

Alternate  Control  Requirements  . 

04/26/02 

document  begins]. 
02/27/08  [Insert  FR  page 

number 

where 

Section 

Section 

115.544 

115.545  . 

Inspection  Requirements  . 

Approved  Test  Methods . 

05/04/94 

04/26/02 

document  begins]. 
05/22/97,  62  FR  27964. 
02/27/08  [Insert  FR  page 

number 

where 

Section 

115.546  . 

Monitoring  and  Recordkeeping  Require- 

04/26/02 

document  begins]. 
02/27/08  [Insert  FR  page 

number 

where 

Section 

115.547  . 

ments. 

Exemptions  . 

04/26/02 

document  begins]. 
02/27/08  [Insert  FR  page 

number 

where 

Section 

115.549  . 

Counties  and  Compliance  Schedules  .... 

04/26/02 

document  begins]. 
Q2J27IQ%  [Insert  FR  page 

number 

where 

9 

document  begins]. 


Division  4:  Petroleum  Dry  Cleaning  Systems 


Section  115.552  .... 

Section  115.553  .... 
Section  115.555  .... 
Section  115.556  .... 
Section  115.557  .... 
Section  115.559  .... 

..  Control  Requirements . 

Alternate  Control  Requirements  . 

.  Testing  Methods  and  Procedures . 

Recordkeeping  Requirements  . 

.  Exemptions  . 

Counties  and  Compliance  Schedules  .... 

04/26/02 

05/04/94 

05/04/94 

05/04/94 

05/04/94 

04/26/02 

02/27/08  [Insert  FR  page  number  where 
document  begins]. 

05/22/97,  62  FR  27964. 

05/22/97,  62  FR  27964. 

05/22/97,  62  FR  27964. 

05/22/97,  62  FR  27964. 

02/27/08  [Insert  FR  page  number  where 
document  begins]. 

* 

* 

* 

*  * 

Subchapter  J- 

-Administrative  Provisions 

Division  1 :  Alternate  Means  of  Control 

Section  115.901  .... 

■.  Insignificant  Emissions . . 

07/13/94 

05/22/97,  62  FR  27964. 

Section  115.910  ... 

.  Availability  of  Alternate  Means  of  Con- 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

trol. 

document  begins]. 

Section  115.911  ... 

.  Criteria  for  Approval  of  Alternate  Means 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

of  Control  Plans. 

document  begins]. 

Section  115.912  ... 

.  Calculations  for  Determining  Alternate 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

Means  of  Control  Reductions. 

document  begins]. 

Section  115.913  ... 

Procedures  for  Alternate  Means  of  Con- 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

trol  Plan  Submittal. 

document  begins]. 

Section  115.914  ... 

Procedures  for  an  Alternate  Means  of 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

Control  Plan  Approval. 

document  begins]. 

Section  115.915  ... 

Public  Notice  Format  . 

04/26/02 

02/27/08  [Insert  FR  page  number  where 

document  begins]. 

Section  115.916  ...-. 

Review  of  Approved  Alternate  Means  of 

.  04/26/02 

02/27/08  [Insert  FR  page  number  where 

Control  Plans  and  Termination  of  Al- 

document  begins]. 

temate  Means  of  Control  Plans. 
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EPA-Approved  Regulations  in  the  Texas  SIP— Continued 

State  citation 

Title/subject 

State  ap¬ 
proval/sub¬ 
mittal  date 

EPA  approval  date 

Explanation 

Division  2:  Early  Reductions 

Section  115.920  ... 

Section  115.923  ... 

...  Applicability  . 

...  Documentation  . . 

.  04/26/02 

.  04/26/02 

02/27/08  [Insert  FR  page  number  where 
document  begins). 

02/27/08  [Insert  FR  page  number  where 
document  begins). 

Division  3: 

:  Compliance  and  Control  Plan  Requirements 

Comnliance  Dates . 

.  04/26/02 

02/27/08  [Insert  FR  page  number  where 
document  begins). 

02/27/08  [Insert  FR  page  number  where 
document  begins). 

02/27/08  [Insert  FR  page  number  where 
document  begins). 

05/22/97,  62  FR  27964. 

02/27/08  [Insert  FR  page  number  where 
document  begins). 

09/06/06,  71  FR  52698. 

Section  115.932  ... 

Section  115.934  ... 

Section  115.936  ... 
Section  115.940  ... 

Section  115.950  ... 

...  Congtrol  Plan  Procedure  .  04/26/02 

...  Control  Plan  Deviation  .  04/26/02 

...  Reporting  Procedure . ; .  11/10/93 

...  Equivalency  Determination  .  04/26/02 

...  Use  of  Emissions  Credits  for  Compli-  12/06/00 

ance. 

* 

*  * 

• 

. 

* 

***** 

[FR  Doc.  E8-3380  Filed  2-26-08;  8:45  am] 
BlUiNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HO-OPP-2006-0857;  FRL-8350-3] 

Cyfluthrin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cyfluthrin  in 
or  on  grass,  forage,  fodder  and  hay 
group  17,  forage  at  12  ppm;  grass, 
forage,  fodder  and  hay,  group  17,  hay  at 
5Q  ppm;  beet,  sugar,  roots  at  0.10  ppm; 
and  beet,  sugar,  dried  pulp  at  1.0  ppm. 
Interregional  Research  Project  Number  4 
(IR-4),  and  Bayer  CropScience  requested 
these  tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 

DATES:  This  regulation  is  effective 
February  27,  2008.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  April  28,  2008,  and  must 
be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identihcation  (ID)  number  EPA-HQ- 
OPP-2006-0857.  To  access  the 


electronic  docket,  go  to  http:// 
www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  All 
documents  in  the  docket  are  listed  in 
the  docket  index  available  in 
regulations.gov.  Although  listed  in  the 
index,  some  information  is  not  publicly 
available,  e.g..  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,'oT,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaja  R.  Brothers,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  G«neral  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111), 
e.g.,  agricultural  workers;  greenhouse, 
nursery,  and  floriculture  workers; 
farmers. 

•  Animal  production  (NAICS  code 
112),  e.g.,  cattle  ranchers  and  farmers, 
dairy  cattle  farmers,  livestock  farmers.  . 

•  Food  manufacturing  (NAICS  code 
311),  e.g.,  agricultural  workers;  farmers; 
greenhouse,  nursery,  and  floriculture 
workers;  ranchers;  pesticide  applicators. 

•  Pesticide  manuiacturing  (NAICS 
code  32532),  e.g.,  agricultural  workers; 
commercial  applicators;  farmers; 
greenhouse,  nursery,  and  floriculture 
workers;  residential  users. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  «f 
this  action  to  a  particular  entity,  consult 
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the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  an  electronic 
copy  of  this  Federal  Register  document 
through  the  electronic  docket  at  http:// 
www.reguIations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also'access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  pilot 
e-CFR  site  at  http://www.gpoaccess.gov/ 
ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  any 
person  may  file  an  objection  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
You  must  file  your  objection  or  request 
a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2006-0857  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  April  28,  2008. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2006-0857,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
u'ww. regulations. gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 


deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Registers  of  October 
27,  2006  (71  FR  63011)  (FRL-8100-2), 
and  May  9,  2007  (72  FR  26372)  (FRL- 
8121-5)  EPA  issued  notices  pursuant  to 
section  408(d)(3)  of  FFDCA,  21  U.S.C. 
346a(d)(3),  announcing  the  filing  of 
pesticide  petitions  (PP)  6E7058  by  IR-4, 
500  College  Road  East,  Suite  201  W, 
Princeton,  NJ,  08540;  and  (PP)  6F7160 
by  Bayer  CropScience,  2.T.W. 

Alexander  Drive,  PO  Box  12014, 
Research  Triangle  Park,  NC  27709.  The 
petitions  requested  that  40  CFR  180.436 
be  amended  by  establishing  tolerances 
for  residues  of  the  insecticide 
cyfluthrin,  cyano(4-fluoro-3-pheno 
xyphenyl)methyl  3-(2,2- 
dichloroethenyi)-2,2-dimethylcyclo 
propanecarboxylate,  in  or  on  grass, 
forage  at  15  parts  per  million  (ppm)  (PP 
6E7058);  grass,  hay  at  40  ppm  (PP 
6E7058):  beet,  sugar,  roots  at  0.09  ppm 
(PP  6F7160);  and  beet,  sugar,  dried  pulp 
at  11  ppm  (PP  6F7160).  The  notices 
referenced  a  summary  of  the  petition 
prepared  by  Bayer  CropScience,  the 
registrant,  which  is  available  to  the 
public  in  the  docket,  http:// 
www.reguiations.gov.  Comments  were 
received  from  a  private  citizen  on  the 
notices  of  filing  concerning  the 
tolerances  for  grass,  borage;  grass,  hay; 
beet,  sugar,  roots;  and  beet,  sugar,  dried 
pulp.  EPA’s  response  to  these  comments 
is  discussed  in  Unit  IV.C. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has  revised 
the  commodity  and/or  tolerance 
expressions  for  the  proposed  petitidns. 
The  reason  for  these  changes  is 
explained  in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 


tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue....”  These  provisions 
were  added  to  FFDCA  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 

Consistent  with  FFDCA  section 
408(b)(2)(D),  and  the  factors  specified  in 
FFDCA  section  408(b)(2)(D),  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerance  for  residues  of  cyfluthrin  on 
grass,  forage,  fodder  and  hay,  group  17, 
forage  at  12  ppm;  grass,  forage,  fodder 
and  hay,  group  17,  hay  at  50  ppm;  beet, 
sugar,  roots  at  0.10  ppm;  and  beet, 
sugar,  dried  pulp  at  1.0  ppm.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  .validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Toxicologically,  the  primary  target  for 
cyfluthrin/beta-cyfluthrin  is  the 
neuromuscular  system;  other  non¬ 
specific  effects  include  decreased  body 
weight  gain,  and  decreased  food 
consumption.  The  observed 
neuromuscular  effects  (tremors,  gait 
abnormities,  abnormal  postural 
reactions,  splaying  of  limbs  and 
decreases  in  activity)  occurred  mainly 
in  oral  studies  in  the  dog  and  the  rat.  In 
general,  the  toxicity  data  base  does  not 
indicate  that  any  major  differences  in 
toxicity  exist  between  beta-cyfluthrin 
and  cyfluthrin  via  the  oral  route.  Data 
from  the  inhalation  toxicity  study 
showed  evidence  of  clinical  signs  as 
well  as  hypothermia  and  decreased 
body  weight  gains.  In  a  postnatal 
inhalation  study  in  mice,  there  were 
clinical  signs  of  neurotoxicity  in  the 
pups  as  well  as  increased  spontaneous 
motor  activity  and  paresthesia  (tingling, 
burning  or  prickling  -  also  seen  in  oral 
studies). 

In  oral  developmental  studies  no 
increased  susceptibility  was  observed  in 
the  rat  or  rabbit;  however,  increased 
susceptibility  was  observed  in 
inhalation  developmental  studies. 
Increased  susceptibility  was  also  seen  in 
oral  reproduction  studies  and  in  a 
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developmental  neurotoxicity  study  on 
beta-cyfluthrin.  The  data  also 
demonstrate  increased  susceptibility  of 
rats  and  mice  to  cyfluthrin  postnatally. 

The  database  does  not  indicate  that 
either  cyfluthrin  or  beta-cyfluthrin 
induces  any  endocrine  disruption;  and, 
there  is  no  concern  of  mutagenicity. 

EPA  has  classified  cyfluthrin/beta- 
cyfluthrin  as  “not  likely  to  be 
carcino^nic  to  humans.” 

Specific  information  on  the  studies 
received  and  the  natme  of  the  adverse 
effects  caused  by  cyfluthrin  as  well  as 
the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  can  be  found  in  the 
Cyfluthrin:  Human  Health  Risk 
Assessment  for  New  Uses  on  Grasses, 
Alfalfa,  and  Sugar  Beet  Seed  and 
Revised  Tolerances  on  Cereal  Grain 
Commodities  on  pages  54—64  at 
www.regulations.gov.  The  referenced 
document  is  available  in  docket  EPA- 
HQ-OPP-2006-085  7. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  the  toxicological  level  of  concern 
(LOC)  is  derived  from  the  highest  dose 
at  which  no  adverse  effects  are  observed 
(the  NOAEL)  in  the  toxicology  study 
identified  as  appropriate  for  use  in  risk 
assessment.  However,  if  a  NOAEL 
cannot  be  determined,  the  lowest  dose 
at  which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment.  Uncertainty/ 
safety  factors  (UFs)  are  used  in 
conjunction  with  the  LOC  to  take  into 
account  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  risks  by  comparing 
aggregate  exposure  to  the  pesticide  to 
the  acute  population  adjusted  dose 
(aPAD)  and  chronic  population  adjusted 
dose  (cPAD).  The  aPAD  and  cPAD  are 
calculated  by  dividing  the  LOC  by  all 
applicable  UFs.  Short-,  intermediate-, 
and  long-term  risks  are  evaluated  by 
comparing  aggregate  exposure  to  the 
LOC  to  ensure  that  the  margin  of 
exposure  (MOE)  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk  and 
estimates  risk  in  terms  of  the  probability 
of  occurrence  of  additional  adverse 
cases.  Generally,  cancer  risks  are 
considered  non-threshold.  For  more 
information  on  the  general  principles 


EPA  uses  in  risk  characterization  and  a 
complete  description  of  the  risk 
assessment  process,  see  http:// 
www.epa.gov/fedrgstr/EPA-PEST/ 1 997/ 
Noveinber/Day-26/p30948.htm. 

A  summary  of  the  toxicological 
endpoints  for  cyfluthrin  used  for  human 
risk  assessmentcan  be  found  at  http:// 
www.regulations.gov  in  the  Cyfluthrin: 
Human  Health  Risk  Assessment  for  New 
Uses  of  Grasses,  Alfalfa,  and  Sugar  Beet 
Seed  and  Revised  Tolerances  on  Cereal 
Grain  Commodities  on  pages  23  and  24 
for  docket  ID  number  EPA-HQ-OPP- 
2006-0857. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  cyfluthrin,  EPA  considered 
exposure  under  the  petitioned-for 
tolerances  as  well  as  all  existing 
cyfluthrin  tolerances  in  (40  CFR 
180.436).  EPA  assessed  dietary 
exposures  from  cyfluthrin  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  In  estimating  acute  dietary 
exposure,  EPA  used  food  consumption 
information  ft-om  the  U.S.  Department  of 
Agriculture  (USDA)  1994-1996  and 
1998  Nationwide  Continuing  Surveys  of 
Food  Intakes  by  Individuals  (CSFII).  As 
to  residue  levels  in  food,  EPA’s  analysis 
was  based  on  tolerance  level  residues, 
crop  field  trial  data.  Pesticide  Data 
Program  (PDP)  monitoring  data,  percent 
crop  treated,  anticipated  residues  in 
animal  commodities,  and  processing 
factors. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure 
assessment,  EPA  used  the  food 
consumption  data  from  the  USDA  1994- 
1996,  and  1998  CSFII.  As  to  residue 
levels  in  food,  EPA’s  analysis  was  based 
on  tolerance  level  residues,  crop  field 
trial  data,  PDP  monitoring  data,  average 
percent  crop  treated,  anticipated 
residues  in  animal  commodities,  and 
processing  factors. 

iii.  Cancer.  A  cancer  dietary  exposure 
analysis  was  not  performed  because 
EPA  has  classified  cyfluthrin  as  being 
“not  likely  to  cause  cancer  in  humans.” 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(h)(2)(E)  of  FFDCA  authorizes  EPA 
to  use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  residues  that  have 

.been  measured  in  food^  If  EPA  relies  on 
such  information,  EPA  must  pursuant  to 


FFDCA  section  408(f)(1)  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  For  the  present  action,  EPA 
will  issue  such  data  call-ins  as  are 
required  by  FFDCA  section  408(b)(2)(E) 
and  authorized  under  FFDCA  section 
408(f)(1).  Data  will  be  required  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  FFDCA  states 
that  the  Agency  may  use  data  on  th^ 
actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if: 

a.  The  data  used  are  reliable  and 
provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue. 

b.  The  exposure  estimate  does  not 
underestimate  exposure  for  any 
significant  subpopulation  group. 

c.  Data  are  available  on  pesticide  use 
and  food  consumption  in  a  particular 
area,  the  exposure  estimate  does  not 
understate  exposure  for  the  population 
in  such  area.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
PCT  as  required  by  FFDCA  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  for 
chronic  dietary  exposures  as  follows: 

Almond  1%;  cabbage  5%;  cantaloupe 
1%;  field  corn  5%;  cotton  10%; 
cucumber  1%;  pecan  1%;  pepper  10%; 
potato  25%;  pumpkin  1%;  sorghum  1%; 
soybean  1%;  squash  5%;  sugarcane  1%; 
sunflower  1%;  and  watermelon  2.5%. . 

EPA  uses  an  average  PCT  for  the  acute 
and  chronic  dietary  risk  analysis.  The 
average  PCT  figure  for  each  existing  use 
is  derived  by  combining  available 
federal,  state,  and  private  market  survey 
data  for  that  use,  averaging  by  year, 
averaging  across  all  years,  and  rounding 
up  to  the  nearest  multiple  of  5%  except 
for  those  situations  in  which  the  average 
PCT  is  less  than  one.  In  those  cases  <1% 
is  used  as  the  average  and  <2.5%  is  used 
as  the  maximum.  EPA  uses  a  maximum 
PCT  for  acute  dietary  risk  analysis.  The 
maximum  PCT  figure  is  the  single 
maximum  value  reported  overall  from 
available  Federal,  State,  and  private 
market  survey  data  on  the  existing  use, 
across  all  years,  and  rounded  up  to  the 
nearest  multiple  of  5%.  In  most  cases, 
EPA  uses  available  data  from  United 
States  Department  of  Agriculture/ 
National  Agricultural  Statistics  Service 
(USDA/NASS),  Proprietary  Market 
Surveys,  and  the  National  Center  for 
Food  and  Agriculture  Policy  (NCFAP) 
for  the  most  recent  6  years. 
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The  Agency  used  projected  PCT 
information  for  chronic  dietary 
exposures  as  follows: 

Apple  69%;  collard  22%;  grape  15%; 
kale  13%;  mustard  greens  7%;  grass  <1 
%;  peach  43%;  pear  62%;  plum  37%; 
spinach  39%;  turnip  14%,  and  wheat 
2%. 

EPA  estimates  an  upper  bound  of 
projected  percent  crop  treated  (PPCT) 
for  a  new  pesticide  use  by  assuming  that 
the  percent  crop  treated  (PCT)  during 
the  pesticide’s  initial  5  years  of  use  on 
a  specific  crop  will  not  exceed  the 
average  PCT  of  the  dominant  pesticide 
(i.e.,  the  one  with  the  greatest  PCT)  on 
that  crop  over  the  three  most  recent 
surveys.  EPA  calls  this  the  market 
leader  PPCT  estimate.  The  average 
market  leader  PCTs  may  be  based  on 
one  or  two  survey  years  if  three  are  not 
available.  Also,  with  limited  availability 
of  data,  the  average  market  leader  PCTs 
may  be  based  on  a  cross-section  of  state 
PCTs.  Comparisons  are  only  made 
initially  among  pesticides  of  the  same 
pesticide  type  (e.g.,  leading  insecticides 
on  the  crop  compared  with  the  new 
insecticide),  or,  for  more  refined 
estimates,  comparisons  may  be  made 
among  pesticides  in  a  subcategory  of  the 
same  pesticide  type  (e.g.,  leading 
pyrethroid  insecticides  compared  with 
the  new  pyrethroid  insecticide).  The 
PCTs  included  in  the  average  may  be 
each  for  the  same  pesticide  or  for 
different  pesticides  since  the  same  or 
different  pesticides  may  dominate  each 
year  selected.  Typically,  EPA  uses  U.S. 
Department  of  Agriculture/National 
Agricultural  Statistics  Service  (USDA/ 
NASS)  as  the  source  for  raw  PCT  data 
because  it  is  publicly  available.  When  a 
specific  crop  is  not  surveyed  by  USDA/ 
NASS,  EPA  uses  other  sources 
including  proprietary  data  and 
calculates  the  estimated  PCT. 

An  estimated  PPCT,  based  on  the 
average  PCT  of  the  market  leaders,  is 
appropriate  for  use  in  chronic  dietary 
risk  assessment.  This  method  of 
estimating  PPCT  for  a  new  use  of  a 
registered  pesticide  or  a  new  pesticide 
produces  high-end  estimate  that  is 
unlikely,  in  most  cases,  to  be  exceeded 
during  the  initial  5  years  of  actual  use. 
Predominant  factors  that  bear  on 
whether  the  PPCT  could  be  exceeded 
may  include  PCTs  of  similar 
chemistries,  pests  controlled  by 
alternatives,  pest  prevalence  in  the 
market  and  other  factors.  All  relevant 
information  currently  available  for 
predominant  factors  has  been 
considered  for  the  use  of  cyfluthrin  on 
apples,  cabbage,  cauliflower,  collards, 
grapes,  kale,  mustard  greens,  pasture/ 
rangeland,  peaches,  pears,  peas,  plums, 
spinach,  turnip  greens,  and  wheat.  It  is 


unlikely  that  actual  PCTs  for  cyfluthrin 
will  exceed  the  corresponding  estimated 
PPCTs  during  the  next  5  years  because 
cyfluthrin  shares  many  pest  control 
attributes  and  constraints  with  other 
members  of  the  pyrethroid  class  and 
will  likely  replace  or  be  used  in  a 
similar  manner  to  currently  registered 
pyrethroids. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  a,  PCT 
estimates  are  derived  horn  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  The 
Agency  is  reasonably  certain  that  the 
percentage  of  the  food  treated  is  not 
likely  to  be  an  underestimation.  As  to 
Conditions  b  and  c,  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA’s  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA’s  risk 
assessment  process  ensures  that  EPA’s 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
cyfluthrin  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
cyfluthrin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  environmental  fate  characteristics  of 
cyfluthrin.  Further  information 
regarding  EPA  drinking  water  models 
used  in  pesticide  exposure  assessment 
can  be  found  at  http://www.epa.gov/ 
oppefed  1  /models/ water/ index.htm. 

Based  on  survey  of  all  the  currently 
registered  and  proposed  uses  of 
cyfluthrin,  it  was  determined  that 
cyfluthrin  use  on  alfalfa  and  cotton 
would  lead  to  the  highest  surface  water 
and  ground  water  estimated 
groundwater  concentrations  (EDWCs), 
respectively.  Based  on  the  First  Index 
Reservoir  Screening  Tool  (FIRST),  and 
Screening  Concentration  in  Ground 
Water  (SCI-GROW)  models,  the 


estimated  environmental  concentrations 
(EECs)  of  cyfluthrin  are  estimated  to  be 
3.677  parts  per  billion  (ppb)  and  0.155 
ppb  for  acute  and  chronic  exposure  in 
surface  water  respectively.  The  EEC  for 
chronic  groundwater  exposure  is  0.457 
ppb. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
acute  dietary  risk  assessment,  the  water 
concentration  value  of  3.677  ppb  was 
used  to  access  the  contribution  of 
residues  in  drinking  water  to  dietary 
risk.  For  chronic  dietary  risk 
assessment,  the  water  concentration  of 
value  0.457  ppb  was  used  to  access  the 
contribution  to  drinking  water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure’’  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure' 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Cyfluthrin  products  are  registered  for 
use  at  residential  sites  including  indoor 
(total  release  fogger,  and  crack  and 
crevice  spray),  and  outdoor  uses  (spray 
fogger,  and  lawn  applications). 
Residential  exposure  for  adults  was 
assessed  via  the  inhalation  and  dermal 
routes,  while  exposure  for  infants  and 
children  was  assessed  via  inhalation, 
dermal,  and  oral  (hand-to-mouth) 
routes.  Exposure  for  outdoor  handlers 
was  assessed  via  the  Inhalation  and 
dermal  routes.  Residential  applicator  for 
indoor  total  release  fogger  was  not 
assessed  quantitatively,  because  indoor 
inhalation  exposure  to  a  homeowner 
would  likely  be  less  than  inhalation 
exposure  to  homeowner  that  would 
result  from  outdoor  lawn  treatments. 

Residential  MOEs  were  assessed  for 
indoor  and  outdoor  uses  for  application 
and  post-application  exposures.  This  is 
considered  a  conservative  assessment 
assuming  the  lawn  and  carpet  uses 
happen  on  the  same  day. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Cyfluthrin  and  beta-cyfluthrin  are 
members  of  the  pyrethroid  class  of 
pesticides.  Although  all  pyrethroids 
alter  nerve  function  by  modifying  the 
normal  biochemistry  and  physiology  of 
nerve  membrane  sodium  channels,  EPA 
is  not  currently  following  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity  for  the 
pyrethroids.  Although  all  pyrethroids 
interact  with  sodium  channels,  there  are 
multiple  types  of  sodium  channels  and 
it  is  currently  unknown  whether  the 
pyrethroids  have  similar  effects  on  all 
channels.  The  Agency  does  not  have  a 
clear  understanding  of  effects  on  key 
downstream  neuronal  function  e.g., 
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nerve  excitability,  nor  does  the  Agency 
understand  how  these  key  events 
interact  to  produce  their  compound 
specific  patterns  of  neurotoxicity.  There 
is  ongoing  research  hy  EPA’s  Office  of 
Research  and  Development  and 
pyrethroid  registrants  to  evaluate  the 
differential  biochemical  and 
physiological  actions  of  pyrethroids  in 
mammals.  When  the  results  of  the 
research  become  available,  the  Agency 
will  consider  the  findings  and  make  a 
determination  of  common  mechanism 
as  a  basis  for  assessing  cumulative  risk. 
Information  regarding  EPA’s  procedures 
for  cumulating  effects  from  substances 
found  to  have  a  common  mechanism 
can  be  found  on  EPA’s  website  at  http:// 
www.epa.gov/ pesticides/cum  ulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1  .In  general.  Section  408  of  FFDCA 
provides  that  EPA  shall  apply  an 
additional  (“lOX”)  tenfold  margin  of 
safety  for  infants  emd  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  safety  factor.  In  applying  this 
provision,  EPA  either  retains  the  default 
value  of  lOX  when  reliable  data  do  not 
support  the  choice  of  a  different  factor, 
or,  if  reliable  data  are  available,  EPA 
uses  a  different  additional  FQPA  safety 
factor  value  based  on  the  use  of 
traditional  UFs  and/or  special  FQPA 
safety  factors,  as  appropriate. 

2.  Prenatal  and  postnatal  sensitivity. 
There  was  no  evidence  of  increased 
susceptibility  of  rats  or  rabbits  in  utero 
exposure  in- developmental  oral  studies; 
however,  there  was  some  indication  of 
increased  susceptibility  in 
developmental  inhalation  studies.  A 
clear  NOAEL  was  established  for  the 
fetal  effects  in  every  case.  No  residual 
uncertainties  were  identified. 

The  data  also  showed  increased 
susceptibility  of  rats  and  mice  fi-om 
postnatal  exposure  to  cyfluthrin.  A  clear 
NOAEL  was  established  for  the 
offspring  effects  in  every  case.  No 
residual  uncertainties  were  identified. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  that  it  would  be 
safe  for  infants  and  children  to  reduce 
the  FQPA  safety  factor  to  IX.  That 
decision  is  based  on  the  following 
findings: 

i.  The  toxicology  databases  for 
cyfluthrin  and  beta-cyfluthrin  together 
are  considered  complete  cmd  adequate 
for  selecting  toxicity  endpoints  for  risk 


assessment.  The  toxicity  profiles  of  both 
cyfluthrin  and  beta-cyfluthrin  can  be 
characterized  for  all  effects,  including 
potential  developmental,  reproductive 
and  neurotoxic  effects.  Exposure  data 
are  complete  or  are  estimated  based  on 
data  that  reasonably  accounts  for 
potential  exposures. 

ii.  There  is  no  evidence  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  exposure  in  developmental  oral 
studies,  and  the  degree  of  concern  for 
the  effects  observed  in  the  inhalation 
developmental  studies  is  considered 
low  since  a  clear  NOAEL  was 
established  for  the  fetal  effects  in  every 
case. 

iii.  The  NOAEL  used  for  short-term 
inhalation  exposure  scenarios  is 
protective  of  the  effects  seen  in  the 
developmental  studies  via  the 
inhalation  route. 

iv.  The  degree  of  concern  for  the 
effects  observed  in  the  reproductive 
studies  was  considered  low  since  a  clear 
NOAEL  was  established  for  the 
offspring  effects  in  every  case. 

V.  The  NOAEL  used  to  establish  the 
cPAD  for  all  populations  is  protective  of 
the  effects  seen  in  the  young  in  the 
reproduction  studies. 

vi.  A  beta-cyfluthrin  developmental 
neurotoxicity  study  has  been  submitted 
for  review  and  indicated  both  the 
LOAEL  and  NOAEL  from  this  study  are 
higher  than  the  LOAEL  and  NOAEL 
chosen  for  risk  assessment  purposes. 

vii.  There  are  no  residual 
uncertainties  identified  in  the  exposure 
databases:  Although  the  acute  and 
chronic  food  exposure  assessments  are 
refined,  EPA  believes  that  the 
assessments  are  based  on  reliable  data 
and  will  not  underestimate  exposure/ 
risk.  The  drinking  water  estimates  were 
derived  from  conservative  screening 
models.  The  residential  exposure 
assessment  utilizes  reasonable  high-end 
variables  set  out  in  EPA’s  Occupational/ 
Residential  Exposure  SOPs  (Standard 
Operating  Procedures).  The  aggregate 
assessment  is  based  upon  reasonable 
worst-case  residential  assumptions,  and 
is  also  not  likely  to  underestimate 
exposure/risk  to  any  subpopulation, 
including  those  comprised  of  infants 
and  children. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

Safety  is  assessed  for  acute  and 
chronic  risks  by  comparing  aggregate 
exposure  to  the  pesticide  to  the  aPAD 
and  cPAD.  The  aPAD  and  cPAD  are 
calculated  by  dividing  the  LOG  by  all 
applicable  UFs.  For  linear  cancer  risks, 
EPA  calculates  the  probability  of 
additional  cancer  cases  given  aggregate 
exposure.  Short-,  intermediate-,  and 


long-term  risks  are  evaluated  by 
comparing  aggregate  exposure  to  the 
LOG  to  ensure  that  the  MOE  called  for 
by  the  product  of  all  applicable  UFs  is 
not  exceeded. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  and  water  to 
cyfluthrin  will  occupy  53%  of  the  aPAD 
for  the  population  group  children  1  to 

2  years  old  receiving  the  greatest 
exposure.  Therefore,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  aPAD. . 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposiu-e,  EPA  has  concluded 
that  exposure  to  cyfluthrin  from  food 
and  water  will  utilize  17%  of  the  cPAD 
for  the  population  group  children  1  to 
2  years  old  receiving  the  greatest 
exposure.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 
of  cyfluthrin  is  not  expected.  Therefore, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD.  . 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Gyfluthrin  is  currently  registered  for 
use(s)  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  cyfluthrin. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that 
food,  water,  and  residential  exposiures 
aggregated  result  in  aggregate  MOEs  of 
320  for  children  1  to  2  years  old;  400  for 
infants  <  1  year  old;  and  420  for  the  U.S. 
population.  These  aggregate  MOEs  do 
not  exceed  the  Agency’s  level  of 
concern  for  aggregate  exposure  to  food, 
water  and  residential  uses.  Therefore, 
EPA  does  not  expect  short-term 
aggregate  exposures  to  exceed  the 
Agency’s  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Cyfluthrin  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  cyfluthrin.  Using  the 
exposure  assumptions  described  in  this 
unit  for  intermediate-term  exposures, 
EPA  has  concluded  that  food,  water, 
and  residential  exposures  aggregated 
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result  in  aggregate  MOEs  of  220  for  the 
U.S.  population;  240  for  infants  <  1  year 
old;  and  230  for  children  1  to  2  years 
old.  These  aggregate  MOEs  do  not 
exceed  the  Agency’s  level  of  concern  for 
aggregate  exposure  to  food,  water  and 
residential  uses.  Therefore,  EPA  does 
not  expect  intermediate-term  aggregate 
exposures  to  exceed  the  Agency’s  level 
of  concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  EPA  has  classitied 
cyfluthrin  as  “not  likely  to  be 
carcinogenic  to  humans’’  and  concludes 
that  it  poses  no  greater  than  a  negligible 
cancer  risk  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  cyfluthrin 
residues. 

rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography  (GC)/electron- 
capture  detection  (ECD))  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

With  regard  to  international  MRLs  for 
cyfluthrin,  harmonization  of  the 
proposed  tolerances  is  not  an  issue  for 
grass  forage,  grass  hay,  sugar  beet  roots, 
and  sugar  beet  dried  pulp,  as  there  ar6 
no  established  or  proposed  Canadian, 
Mexican  or  Codex  MRLs  for  cyfluthrin 
residues  on  grass  or  sugar  beet  - 
commodities. 

C.  Explanation  of  Tolerance  Revisions 

1.  Grasses.  The  available  field  trial 
data  support  the  use  of  up  to  four 
broadcast  foliar  applications  of 
cyfluthrin  (EC)  to  grasses  grown 
throughout  the  United  States  at  a 
maximum  single  application  rate  of 
0.044  lb  active  ingredient/ Acre  (ai/A), 
with  a  minimum  RTI  of  5  days,  for  a 
maximum  of  0.178  lb  ai/A/season.  The 
data  also  support  a  0-day  preharvest 
interval  for  cutting  of  both  forage  and 
hay.  The  available  data  support 
tolerances  of  50  ppm  on  grass  hay  and 
12  ppm  on  grass  forage. 

2.  Sugar  beets.  The  available  field  trial 
data  are  adequate.  The  number  and 
geographic  distribution  of  the  Held  trials 
are  adequate,  and  the  appropriate 
samples  were  collected  at  normal  crop 


maturity.  The  samples  were  analyzed 
using  an  ad^uate  analytical  method 
and  the  sample  storage  intervals  are 
supported  by  the  available  storage 
stability  data.  The  available  data 
support  the  use  of  cyfluthrin 
(suspoemulsion)  as  a  seed  treatment  for 
sugar  beets  at  a  rate  of  0.035  lb  ai/ 
100,000  seeds.  The  residue  data  on  roots 
support  a  tolerance  of  0.10  ppm.  For 
both  roots  and  tops,  most  of  the  field 
trial  values  were  below  the  LOQ.  As  a 
result,  EPA’s  statistical  tolerance 
generator  was  not  used  to  determine 
tolerances. 

D.  Response  to  Comments 

Comments  were  received  from  a 
private  citizen  who  opposed  the 
authorization  to  sell  any  pesticide  that 
leaves  a  residue  on  food.  The  Agency 
has  received  this  same  comment  from 
this  commenter  on  numerous  previous 
occasions  and  rejects  it  for  the  reasons 
previously  stated  in  the  Federal 
Register  of  January  7,  2005  (70  FR 
1349). 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  cyfluthrin, 
cyano(4-fluoro-3-phenoxy 
phenyl)methyl  3-(2,2-dichloroethenyl)- 
2,2-dimethylcyclopropaneceurboxylate, 
in  or  on  grass,  forage,  fodder  and  hay, 
group  17,  forage  at  12  ppm:  grass, 
forage,  fodder  and  hay,  group  17,  hay  at 
50  ppm;  beet,  sugar,  roots  at  0.10  ppm; 
and  beet,  sugar,  dried  pulp  at  1.0  ppm. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 


Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  LJonsultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000)  do  not  apply 
to  this  rule.  In  addition.  This  rule  does 
not  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104—4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule’’  as  defined  by  5  U.S.C. 
804(2). 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  14,  2008. 

Donald  R.  Stubbs, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.436  is  amended  by 
adding  alphabetically  commodities  to 
the  table  in  paragraph  {a)(l),  and  by 
removing  and  reserving  paragraph  (c)  to 
read  as  follows: 


§  1 80.436  Cyf luthrin:  tolerances  for 
residues. 

(a)  *  *  * 


- ! 

Commodity 

Parts  per 
million 

Beet,  sugar,  roots . 

0.10 

Beet,  sugar,  dried  pulp . 

1.0 

Grass,  forage,  fodder  and  hay. 

group  17,  forage  . 

12 

Grass,  forage,  fodder  and  hay. 

group  17,  hay . 

50 

* 

* 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 
***** 

[FR  Doc.  E8-3393  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2007-0182;  FRL-8341-4] 

Dibasic  Esters  (DBE);  Exemption  from 
the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  dibasic  esters 
(DBE;  CAS  Reg.  No.  95481-62-2)  when 
used  as  an  inert  ingredient  solvent  and/ 
or  anti-freeze  microencapsulated  at  10% 
weight/weight  (W/W)  or  less  in 


pesticide  formulations  with  the  active 
ingredient  cyfluthrin.  Whitmire  Micro- 
Gen  Research  Laboratories,  Inc. 
submitted  a  pesticide  petition  5E4442  to 
EPA  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  requesting 
exemptions  from  the  requirement  of  a 
tolerance.  EPA  published  in  the  Federal 
Register  on  August  29,  2007  (72  FR 
49689)  a  proposed  rule  for  this  petition 
in  order  to  provide  the  public  with  an 
opportunity  to  comment  on  data  that 
submitted  to  the  Agency  after  the 
publication  of  the  petition’s  Notice  of 
Filing. 

DATES:  This  regulation  is  effective 
February  27,  2008.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  April  28,  2008,  and  must 
be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  imder  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2007-0182.  To  access  the 
electronic  docket,  go  to  http:// 
www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
cmd  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
web  site  to  view  the  docket  index  or 
access  available  documents.  All 
documents  in  the  docket  are  listed  in 
the  docket  index  available  in 
regulations.gov.  Although  listed  in  the 
index,  some  information  is  not  publicly 
available,  e.g..  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  in  the  electronic  docket 
at  http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm. 

4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  ft'om  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Ward,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308—9361;  e-mail  address: 
ward.  tracyh@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 


1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 

this  action  if  you  are  an  agricultmal 
producer,  food  mcmufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  an  electronic 
copy  of  this  Federal  Register  document 
through  the  electronic  docket  at  http:// 
www.regulations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  40  CFR  part  180 
through  the  Government  Printing 
Office’s  pilot  e-CFR  site  at  http:// 
www.gpoaccess.gov/ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
You  must  file  your  objection  or  request 
a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2007-0182  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  28,  2008. 
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In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBl  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
widiout  prior  notice.  Submit  your 
copies,  identified  by  docket  ID  number 
EPA-HQ-OPP-2007-0182,  by  one  of 
the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 

23,  1998  (63  FR  71126)  (FRL-6047-7), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a, 
announcing  the  filing  of  a  pesticide 
petition  (PP  5E4442)  hy  Whitmire 
Micro-Gen  Research  Laboratories,  Inc., 
3568  Tree  Court  Industrial  Blvd.,  St. 
Louis,  MO  63122-6682.  The  petition 
requested  that  40  CFR  180.910  and 
180.930  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  dibasic  esters 
(DBE).  EPA  received  a  significant 
number  of  new  studies  as  a  result  of  an 
enforceable  consent  agreement  issued 
under  Section  4  of  the  Toxic  Substance 
Control  Act  (TSCA)  (Federal  Register, 
August  5,  1999,  64  FR  42692)  (FRL- 
6090-6).  EPA  published  in  the  Federal 
Register  on  August  29,  2007  (72  FR 
49689)  (FRL-8143-3)  a  proposed  rule 
for  this  petition  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
on  the  new  data. 

III.  EPA’s  Determination  on  Proposed 
Rule 

One  comment  was  received  on  the 
proposed  rule.  The  commenter 
expressed  a  general  concern  over  test 
results:  “The  test  results  show  a  real 
tendency  to  harm  i  do  not  think  this 


product  should  ever  be  sold  or 
manufactured  ever.”  The  Agency  has 
addressed  the  results  of  the  studies  in 
the  proposed  rule  and  its  decision 
document.  The  full  decision  document 
for  this  action  is  available  on  EPA’s 
Electronic  Docket  at  http:// 
www.reguIations.gov/  under  docket 
number  EPA-HQ^PP-2007-0182. 
Given  the  non-specificity  of  the 
comment  EPA  cannot  respond  further. 

Accordingly,  based  on  the  reasons  set 
forth  in  the  proposed  rule  and  the 
decision  document,  EPA  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  to  the  general  population, 
including  infants  and  children,  fi'om 
aggregate  exposure  to  residues  of  dibasic 
esters  (DBE;  CAS  Reg.  No.  95481-62-2) 
when  used  as  an  inert  ingredient  in 
pesticide  formulations.  Accordingly, 
EPA  finds  that  the  tolerance  exemptions 
described  in  Unit  II.  for  residues  of 
dibasic  esters  will  be  safe. 

The  Agency  is  granting  the  requested 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  dibasic  esters 
when  used  as  an  inert  ingredient  solvent 
and/or  anti-freeze  microencapsulated  at 
10%  weight/ weight  (W/W)  or  less  in 
pesticide  formulations  with  the  active 
ingredient  cyfluthrin. 

IV.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
exemption  under  section  408(d)  of 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.),  the 
Agency  hereby  certifies  that  this  ■ 


proposed  action  will  not  have 
significant  negative  economic  impact  on 
a  substantial  number  of  small  entities. 
Establishing  a  pesticide  tolerance  or  an 
exemption  from  the  requirement  of  a 
pesticide  tolerance  is,  in  effect,  the 
removal  of  a  regulatory  restriction  on 
pesticide  residues  in  food  and  thus  such 
an  action  will  not  have  anjbciegative 
economic  impact  on  any  entities, 
including  small  entities.  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States  or  tribes,  nor  does 
this  action  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  section 
408(n)(4)  of  FFDCA.  As  such,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States  or  tribal  governments,  on  the 
relationship  between  the  national 
govermnent  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000)  do  not  apply 
to  this  rule.  In  addition.  This  rule  does 
not  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)-of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section  ' 
12(d)  (15  U.S.C.  272  note). 

V.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  6,  2008. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a  and  371. 

■  2.  Section  180.1277  is  added  to 
subpart  D  to  read  as  follows: 

§  1 80.1 277  Dibasic  esters;  exemption  from 
the  requirement  of  a  toierance. 

Dibasic  esters  (CAS  Reg.  No.  95481- 
62-2)  is  exempted  from  the  requirement 
of  a  tolerance  for  residues  when  used  as 
an  inert  ingredient  (solvent  and/or  anti¬ 
freeze)  at  10%  W/W  or  less  in 
microencapsulated  pesticide 
formulations  with  the  active  ingredient 
cyfluthrin. 

[FR  Doc.  E8-3492  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

EPA-HQ-OPP-2006-0785;  FRL-8349-9] 

Pyroxsulam;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  pyroxsulam  in 
or  on  wheat,  forage;  wheat,  grain;  wheat, 
hay  and  wheat,  straw.  Dow 
AgroSciences  LLC  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA). 

DATES:  This  regulation  is  effective 
February  27,  2008. -Objections  and 
requests  for  hearings  must  be  received 
on  or  before  April  28,  2008,  and  must 
be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2006-0785.  To  access  the 
electronic  docket,  go  to  http:// 


www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  All 
documents  in  the  docket  are  listed  in 
the  docket  index  available  in 
regulations.gov.  Although  listed  in  the 
index,  some  information  is  not  publicly 
available,  e.g..  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hcU-d  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Kraft,  Registration  Division  (7505P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 

(703)  308-9358;  e-mail  address: 
Kraft.Erik@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111), 
e.g.,  agricultural  workers;  greenhouse, 
nursery,  and  floriculture  workers; 
farmers. 

•  Animal  production  (NAICS  code 
112),  e.g.,  cattle  ranchers  and  farmers, 
dairy  cattle  farmers,  livestock  farmers. 

•  Food  manufacturing  (NAICS  code 
311),  e.g.,  agricultural  workers;  farmers; 
greenhouse,  nursery,  and  floriculture 
workers;  ranchers;  pesticide  applicators. 

•  Pesticide  manufacturing  (NAICS 
code  32532),  e.g.,  agricultural  workers; 
commercial  applicators;  farmers; 
greenhouse,  nursery,  and  floriculture 
workers;  residential  users. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 


affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  an  electronic 
copy  of  this  Federal  Register  document 
through  the  electronic  docket  at  http:// 
www.regulations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  pilot 
e-CFR  site  at  http://www.gpoaccess.gov/ 
ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  any 
person  may  file  an  objection  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
You  must  file  your  objection  or  request 
a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2006-0785  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  April  28,  2008. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2006-0785,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  detection  Agency,  1200 
Pennsylvemia  Ave.,  NW.,  Washington, 
DC  20460-0001. 
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•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  September 
29,  2006  (71  FR  57507)  (FRL-8094-1), 
EPA  issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of  a 
pesticide  petition  (PP  6F7101)  by  Dow 
AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapolis,  IN  46268-1054.  The 
petition  requested  that  40  CFR  part  180 
be  amended  by  establishing  tolerances 
for  residues  of  the  herbicide 
pyroxsulam,  N-(5,7- 
dimethoxy[l,2,4]triazolo[l,5- 
a]pyrimidin-2-yl)-2-methoxy-4- 
(trifluoromethyl)-3- 
pyridinesulfonamide,  in  or  on  wheat, 
forage  at  0.04  parts  per  million  (ppm); 
wheat’  grain  at  0.01  ppm;  wheat,  hay  at 
0.01  ppm;  and  wheat,  straw  at  0.01 
ppm.  That  notice  referenced  a  summary 
of  the  petition  prepared  by  Dow 
AgroSciences  LLC,  the  registrant,  which 
is  available  to  the  public  in  the  docket, 
http://www.reguIations.gov.  Comments 
were  received  on  the  notice  of  filing. 
EPA’s  response  to  these  comments  is 
discussed  in  Unit  IV.C. 

Based  upon  review  of  the  field 
residue  data  supporting  the  petition, 
EPA  has  modified  the  tolerance  levels 
for  wheat,  forage  from  0.04  to  0.06  ppm 
and  for  wheat,  straw  from  0.01  ppm  to 
0.03  ppm. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 


of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue....”  These  provisions 
were  added  to  FFDCA  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 

Consistent  with  FFDCA  section 
408(b)(2)(D),  and  the  factors  specified  in 
FFDCA  section  408(b)(2)(D),  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  pyroxsulam  on 
wheat,  forage  at  0.06  ppm;  wheat,  grain 
at  0.01  ppm;  wheat,  hay  at  0.01  ppm 
and  wheat,  straw  at  0.03  ppm.  EPA’s 
assessment  of  exposures  and  risks  ' 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  tbe  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Pyroxsulam  has  low  or  minimal  acute 
toxicity  via  the  oral  (Acute  Toxicity 
Category  III),  dermal  and  inhalation 
(Acute  "Toxicity  Category  IV)  routes  of 
exposure.  It  is  non-irritating  to  the  eyes 
and  skin.  It  is  a  dermal  sensitizer. 

Little  toxicity  was  observed  in  the 
repeat-dose  toxicology  studies  via  the 
oral  and  dermal  routes  of  exposure.  No 
treatment-related  adverse  effects  were 
observed  in  the  subchronic  studies 
(mice,  rats,  or  dogs).  There  was  evidence 
of  increased  serum  cholesterol  levels  in 
the  subchronic  exposures,  but  in  light  of 
a  28-day  satellite  recovery  group  in  the 
subchronic  rat  study,  where  the 
cholesterol  levels  returned  to  normal 
after  cessation  of  treatnfent,  these  effects 
were  considered  to  be  adaptive  and  non- 
adverse.  Increased  liver  weights  were 
observed  in  several  of  the  subchronic 
and  chronic  studies:  however,  in  the 
absence  of  corroborating  changes  in 
histopathology,  the  increased  liver 
weights  were  not  considered  adverse. 

No  adverse  effects  were  observed  in  the 
chronic  dog  study  or  chronic/ 
carcinogenicity  study  in  rats.  In  the 
carcinogenicity  study  in  mice,  the 
lowest-observed-adverse-effect-level 
(LOAEL)  was  1 ,000  milligrams/ 
kilogram/day  (mg/kg/day),  based  on 


increased  liver  weights  with 
corroborating  evidence  of  increased 
incidence  of  clear  cell  foci  of  alteration 
in  bepatocytes  in  males.  The  no- 
observed-adverse-effect-level  (NOAEL) 
was  100  mg/kg/day. 

There  was  no  evidence  of  maternal  or 
offspring  toxicity  in  the  developmental 
or  2-generation  reproduction  studies  in 
rats  up  to  1,000  mg/kg/day.  Considered 
in  conjunction  with  the  range-finding 
study,  the  developmental  study  in 
rabbits  showed  no  signs  of  maternal  or 
offspring  toxicity  up  to  600  mg/kg/day. 
None  of  these  studies  showed  signs  of 
increased  quantitative  or  qualitative 
susceptibility.  Pyroxsulam  is  not 
mutagenic:  it  is  classified  as  “not  likely 
to  be  carcinogenic  to  humans.” 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  pyroxsulam  as  well  as 
the  NOAEL  and  the  LOAEL  from  the 
toxicity  studies  can  be  found  at  http:// 
www.reguIations.gov.  The  referenced 
document  is  available  in  the  docket 
established  by  this  action,  which  is 
described  under  ADDRESSES,  and  is 
identified  as  “Pyroxsulam  Human 
Health  Risk  Assessment  for  Proposed 
Uses  on  Wheat.”  PC  Code:  108702, 
Petition  No:  6F7101,  DP  Barcode: 
D335496  in  that  docket. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  the  toxicological  level  of  concern 
(LOC)  is  derived  from  the  highest  dose 
at  which  no  adverse  effects  are  observed 
(the  NOAEL)  in  the  toxicology  study 
identified  as  appropriate  for  use  in  risk 
assessment.  However,  if  a  NOAEL 
cannot  be  determined,  the  lowest  dose 
at  which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment.  Uncertainty/ 
safety  factors  (UFs)  are  used  in 
conjunction  with  the  LOC  to  take  into 
account  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  risks  by  comparing 
aggregate  exposure  to  the  pesticide  to 
the  acute  population  adjusted  dose 
(aPAD)  and  chronic  population  adjusted 
dose  (cPAD).  The  aPAD  and  cPAD  are 
calculated  by  dividing  the  LOC  by  all 
applicable  UFs.  Short-term, 
intermediate-term,  and  long-term  risks 
are  evaluated  by  comparing  aggregate 
exposure  to  the  LOC  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded. 
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For  non-threshold  risks,  the  Agency 
assiunes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk  and 
estimates  risk  in  terms  of  the  probability 
of  occurrence  of  additional  adverse 
cases.  Generally,  cancer  risks  are 
considered  non-threshold.  For  more 
information  on  the  general  principles 
EPA  uses  in  risk  characterization  and  a 
complete  description  of  the  risk 
assessment  process,  see  http:// 
www.epa.gov/fedrgstr/£PA-PEST/l  997/ 
November/Day-26/p30948.htm. 

A  summary  of  the  toxicological 
endpoints  for  pyroxsulam  used  for 
human  risk  assessment  can  be  found  at 
http://www.reguIations.gov  in  document 
“Pyroxsulam  Human  Health  Risk 
Assessment  for  Proposed  Uses  on 
Wheat.”  PC  Code:  108702,  Petition  No: 
6F7101,  DP  Barcode:  D335496  at  page 
23  in  docket  ID  number  EPA-HQ^PP- 
2006-0785. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  pyroxsulam,  EPA- 
considered  exposure  under  the 
petitioned-for  tolerances.  EPA  assessed 
dietary  exposures  from  pyroxsulam  in 
food  as  follows: 

1.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure. 

No  such  effects  were  identified  in  the 
toxicological  studies  for  pyroxsulam; 
therefore,  a  quantitative  acute  dietary 
exposure  assessment  is  unnecessary. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  United  States  Department  of 
Agriculture  (USDA)  1994-1996,  and 
1998;  Nationwide  Continuing  Surveys 
of  Food  Intakes  by  Individuals  (CSFII). 
As  to  residue  levels  in  food,  EPA 
assumed  all  foods  for  which  there  are 
tolerances  were  treated  and  contain 
tolerance-level  residues. 

iii.  Cancer.  Pyroxsulam  was  negative 
for  carcinogenicity  in  feeding  studies  in 
rats  and  mice  and  was  classifred  as  “not 
likely  to  be  a  human  carcinogen.” 
Therefore,  a  quantitative  exposure 
assessment  to  evaluate  cancer  risk  is 
unnecessary. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
pyroxsulam  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data. 


drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  environmental  fate  characteristics  of 
pyroxsulam.  Further  information 
regarding  EPA  drinking  water  models 
used  in  pesticide  exposure  assessment 
can  be  found  at  http://www.epa.gov/ 
oppefed  1  /models/ water /in  dex.htm. 

Based  on  the  Pesticide  Root  Zone 
Model  /Exposure  Analysis  Modeling 
System  (Pl^M/EXAMS)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated 
environmental  concentrations  (EECs)  of 
pyroxsulam  for  chronic  exposures  are 
estimated  to  be  0.102  parts  per  billion 
(ppb)  fo^  surface  water  and  0.465  ppb 
for  ground  water. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
chronic  dietary  risk  assessment,  the 
water  concentration  of  value  0.465  ppb 
was  used  to  assess  the  contribution  of 
the  estimated  drinking  water 
concentration  to  the  dietary  risk 
assessment. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposme”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
{e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Pyroxsulam  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

Unlike  other  pesticides  for  which  EPA 
has  followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
pyroxsulam  and  any  other  substances 
and  pyroxsulam  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  pyroxsulam  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
www.epa.gov/pesticides/cumulative. 


D.  Safety  Factor  for  Infants  and 
Children 

1  .In  general.  Section  408  of  FFDCA 
provides  that  EPA  shall  apply  an 
additional  (“lOX”)  tenfold  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  "This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  safety  factor.  In  applying  this 
provision,  EPA  either  retains  the  default 
value  of  lOX  when  reliable  data  do  not 
support  the  choice  of  a  different  factor, 
or,  if  reliable  data  are  available,  EPA 
uses  a  different  additional  FQPA  safety 
factor  value  based  on  the  use  of 
traditional  UFs  and/or  special  FQPA 
safety  factors,  as  appropriate. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  of  quantitative 
and/or  qualitative  susceptibility  and 
there  are  no  residual  uncertainties  with 
regard  to  prenatal  toxicity  following  in 
utero  exposure  to  rats  or  rabbits. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  that  it  would  be 
safe  for  infants  and  children  to  reduce 
the  FQPA  safety  factor  to  IX.  That 
decision  is  based  on  the  following 
findings: 

i.  The  toxicity  database  for 
pyroxsulam  is  complete. 

ii.  There  is  no  indication  that 
pyroxsulam  is  a  neurotoxic  chemical 
and  there  is  no  need  for  a 
developmental  neurotoxicity  study  or 
additional  UFs  to  account  for 
neurotoxicity. 

iii.  There  is  no  evidence  that 
pyroxsulam  results  in  increased 
susceptibility  to  rats  or  rabbits  in  utero 
in  the  prenatal  developmental  studies  or 
in  young  rats  in  the  2-generation 
reproduction  study. 

iv.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 

The  dietary  (food  and  drinking  water) 
exposure  assessment  will  not 
underestimate  the  potential  exposure  for 
infants,  children,  and/or  women  of 
childbearing  age.  There  is  no  potential 
for  residential  exposure. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

Safety  is  assessed  for  acute  and 
chronic  risks  by  comparing  aggregate 
exposure  to  the  pesticide  to  the  aPAD 
and  cPAD.  The  aPAD  and  cPAD  are 
calculated  by  dividing  the  LOG  by  all 
applicable  UFs.  For  linear  cancer  risks, 
EPA  calculates  the  probability  of 
additional  cancer  cases  given  aggregate 
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exposure.  Short-term,  intermediate- 
term,  and  long-term  risks  are  evaluated 
by  comparing  aggregate  exposure  to  the 
LOG  to  ensure  that  the  MOE  called  for 
by  the  product  of  all  applicable  UFs  is 
not  exceeded. 

1.  Acute  risk.  There  were  no  effects 
observed  in  oral  toxicity  studies 
including  developmental  toxicity 
studies  in  rats  and  rabbits  that  could  be 
attributable  to  a  single  dose  (exposure). 
Therefore,  pyroxsulam  is  not  expected 
to  pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  pyroxsulam  from  food 
and  water  will  utilize  <1  %  of  the  cPAD 
for  all  population  groups.  There  are  no 
residential  uses  for  pyroxsulam  that 
result  in  chronic  residential  exposure  to 
pyroxsulam. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Pyroxsulam  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Pyroxsulam  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  does  not  exceed 
the  Agency’s  LOG  for  any  population 
subgroup. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Pyroxsulam  is  classified  as 
“not  likely  to  be  carcinogenic  in 
humans”  based  on  the  results  of  a 
carcinogenicity  study  in  mice  and  the 
combined  chronic  toxicity  gnd 
carcinogenicity  study  in  the  rat. 
Therefore,  pyroxsulam  is  not  expected 
to  pose  a  cancer  risk  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposme  to  pyroxsulam 
residues. 

rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(liquid  chromatography  with  positive- 
ion  electrospray  ionization  (ESI)  tandem 
mass  spectrometry  (LC/MS/MS)  is 


available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 

maximum  residue  limits  (MRLs)  have 
been  established  for  pyroxsulam. 
However,  tolerances  for  pyroxsulam  on 
wheat  are  pending  in  Canada  and 
Australia.  These  Canadian  and 
Australian  tolerances  are  not  expected 
to  result  in  any  harmonization  issues. 

C.  Response  to  Comments 

Public  comments  were  received  from 
B.  Sachau  who  objected  to  the  proposed 
tolerances  because  of  the  amounts  of 
pesticides  already  consumed  and 
carried  by  the  American  population. 

She  further  indicated  that  testing 
conducted  on  animals  have  absolutely 
no  validity  and  are  cruel  to  the  test 
animals.  B.  Sachau’s  comments 
contained  no  scientific  data  or  evidence 
to  rebut  the  Agency’s  conclusion  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  pyroxsulam,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  EPA  has  responded 
to  B.  Sachau’s  generalized  comments  on 
numerous  previous  occasions.  70  FR 
1349,  1354  (January  7,  2005);  69  FR 
63083,  63096  (October  29,  2004). 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  pyroxsulam,  N-(5,7- 
dimethoxyl  1 ,2 ,4ltriazolo[l  ,5- 
a]pyrimidin-2-yl)-2-methoxy-4- 
(trifluoromethyl)-3- 
pyridinesulfonamide,  in  or  on  wheat, 
forage  at  0.06  ppm;  wheat,  grain  at  0.01 
ppm;  wheat,  hay  at  0.01  ppm  and 
wheat,  straw  at  0.03  ppm. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 


Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000)  do  not  apply 
to  this  rule.  In  addition.  This  rule  does 
not  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
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the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental' protection , 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  February  10,  2008. 

Debra  Edwards, 

Director,  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows; 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.638  is  added  to  read  as 
follows; 

§  180.638  Pyroxsulam;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
pyroxsulam,  N-{5,7- 
dimethoxy  [1 ,2 ,4]triazolo[  1 ,5- 
a]pyrimidin-2-yl)-2-methoxy-4- 
(trifluoromethyl)-3-p)n‘idinesulfonamide 
in  or  on  the  raw  agricultural 
commodities; 


Commodity 

Parts  per  million 

Wheat,  forage . 

0.06 

Wheat,  grain  . 

0.01 

Wheat,  hay  . 

0.01 

Wheat,  straw . 

0.03 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  E8-3490  Filed  2-26-08;  8:45  am] 
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[DA  08-304;  MB  Docket  No.  07-221;  RM- 
11402] 

Radio  Broadcasting  Service; 
Susanville,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division  grants  a 
petition  for  rule  making  filed  by  Hilltop 
Church  (“Petitioner”)  to  substitute 
Channel  264A  for  vacant  Channel  262A 
at  Susanville,  California.  Petitioner 
proposed  the  foregoing  channel 
substitution  to  accommodate  its 
construction  permit  application  to 
modify  the  allotment  of  Station  KHGQ 
(FM)  (“KHGQ”)  fi-om  Channel  265A  to 
its  original  Channel  262A  allotment  at 
Quincy,  California.  Channel  2 64 A  can 
be  allotted  at  Susanville,  in  compliance 
with  the  Commission’s  technical 
engineering  requirements,  at 
coordinates  of  40-24-59  North  Latitude 
and  120-39-07  West  Longitude. 

OATES:  Effective  March  24,  2008. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

Earthen  Gorman,  Media  Bureau,  (202) 
418-2187. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MB  Docket  No.  07-221, 
adopted  February  6,  2008,  and  released 
February  8,  2008.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC’s  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY— A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission’s 
duplicating  contractor.  Best  Copy  and 
Printing,  Inc.,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554, 
telephone  1-800-378-3160  or  http:// 
www.BCPIWEB.com.  The  Commission 
will  send  a  copy  of  this  Report  and 
Order  in  a  report  to  be  sent  to  Congress 
and  the  Government  Accountability 
Office  pursuant  to  the  Congressional 
Review  Act,  see  5  U.S.C.  801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  73 
Radio,  Radio  broadcasting. 

■  As  stated  in  the  preamble,  the  Federal 
Communications  Commission  amends 
47  CFR  part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202  [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  262A 
and  by  adding  Channel  2 64 A  at 
Susanville. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  E8-3704  Filed  2-26-08;  8:45  am] 
BILLING  CODE  671 2-01 -P 


Proposed  Rules 


Federal  Register 
Vol.  73.  No.  39 


10403 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  TRADE  COMMISSION 
16CFR  Part  432 

Trade  Regulation  Rule  Relating  to 
Power  Output  Claims  for  Amplifiers 
Utilized  in  Home  Entertainment 
Products 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comment. 

SUMMARY:  The  Federal  Trade 
Commission  (“FTC”  or  “Commission”) 
requests  public  comment  on  its  Trade 
Regulation  Rule  Relating  to  Power 
Output  Claims  for  Amplifiers  Utilized 
in  Home  Entertainment  Products 
(“Amplifier  Rule”  or  “Rule”).  The 
Commission  solicits  comment  as  part  of 
its  systematic  review  of  all  current  FTC 
rules  and  guides. 

DATES:  Written  comments  relating  to  the 
Amplifier  Rule  review  must  be  received 
by  May  12,  2008. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
relating  to  the  Amplifier  Rule  review. 

To  facilitate  organization  of  comments, 
comments  should  refer  to  “Amplifier 
Rule  Regulatory  Review,  16  CFR  Part 
432,  Comment,  Project  No.  P974222.”  A 
comment  filed  in  paper  form  should 
include  this  reference  both  in  the  text 
and  on  the  envelope,  and  should  he 
mailed  or  delivered  to  the  following 
address:  Federal  Trade  Commission/ 
Office  of  the  Secretary,  Room  H-135 
(Annex  E),  600  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580. 
Comments  containing  confidential 
material  must  be  filed  in  paper  form, 
must  be  clearly  labeled  “Confidential,” 
and  must  comply  with  Commission 
Rule  4.9(c). 1  The  FTC  is  requesting  that 
any  comment  filed  in  paper  form  he  sent 


’  The  comment  must  be  accompanied  by  an 
explicit  request  for  confldential  treatment, 
including  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record. 
The  request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel,  consistent  with 
applicable  law  and  the  public  interest.  See 
Commission  Rule  4.9(c).  16  CFR  4.9(c). 


by  courier  or  overnight  service,  if 
possible,  because  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions. 

Comments  filed  in  electronic  form 
should  be  submitted  by  following  the 
instructions  on  the  web-based  form  at 
https://secure.coinmentworks.com/ftc- 
AmplifierRuIeReview.  To  ensure  that  the 
Commission  considers  an  electronic 
comment,  you  must  file  it  on  that  web- 
based  form.  You  may  also  visit  http:// 
www.regulations.gov  to  read  this  notice, 
and  may  file  an  electronic  comment 
through  that  wehsite.  The  Commission 
will  consider  all  comments  that 
www.reguIations.gov  forwards  to  it. 

The  I^C  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
http://www.ftc.gov.  As  a  matter  of 
discretion,  the  FTC  makes  every  effort  to 
remove  individuals’  home  contact 
information  from  the  public  comments 
it  receives  before  placing  those 
comments  on  the  FTC  website.  To  read 
our  policy  on  how  we  handle  the 
information  you  submit — including 
routine  uses  permitted  by  the  Privacy 
Act — please  review  the  I^C’s  privacy 
policy,  at  http://www.ftc.gov/ftc/ 
privacy.shtm.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  Jock 
Chung,  Attorney,  202-326-2984, 

Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  response  to  misleading  or 
confusing  power  distortion  and  other 
performance  claims,  the  Commission 
issued  the  Amplifier  Rule  in  1974  to 
assist  consumers  purchasing  power 
amplification  equipment  for  home 
entertainment  purposes  by 
standardizing  the  measurement  and 
disclosure  of  various  amplifier 
performance  characteristics  (39  FR 
15387).  The  Rule  establishes  uniform 
te.st  standards  and  disclosures  to  aid 
consumers  in  making  meaningful 
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comparisons  of  amplifier  performance 
attributes. 

II.  Regulatory  Review  of  the  Amplifier 
Rule 

The  Commission  reviews  each  of  its 
rules  and  guides  periodically  to  assess 
the  rule’s  or  guide’s  efficacy,  costs,  and 
benefits;  and  to  determine  whether  to 
retain,  modify,  or  rescind  it.  This  notice 
commences  the  Commission’s  review  of 
the  Amplifier  Rule. 

A.  Genera]  Areas  of  Interest  for  FTC 
Review 

As  part  of  its  review,  the  Commission 
seeks  comment  on  a  number  of  general 
issues,  including  the  continuing  need 
for  the  Rule  and  its  economic  impact. 
The  Commission  believes  that  this 
review  is  important  to  ensure  that  the 
Rule  is  appropriately  responsive  to 
changes  in  the  marketplace. 

B.  Specific  Areas  of  Interest  for  FTC 
Review 

After  its  last  revisions  to  the  Rule  in 
2000,  the  Commission  issued  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (“SNPR”)  soliciting 
comment  on  Commission  proposals  to 
amend  the  definition  of  “associated 
channels”  in  connection  with  the  power 
rating  testing  of  multichannel  “home 
theater”  amplifiers  (65  FR  80798 
(2000)).  Multichannel  amplifiers 
incorporate  five  or  more  amplification 
channels  and  are  designed  to  decode 
and/or  amplify  digitally  encoded 
multichannel  movie  soundtracks  or 
music.  Section  432.2(a)  of  the  Rule 
requires  an  amplifier’s  continuous 
power  output  per  channel  to  be 
“[mleasured  with  all  associated 
channels  fully  driven  to  rated  per 
channel  power. ”2  Thus,  manufacturers 
of  multichannel  audio/video  receivers 
and  amplifiers  must  decide  which  of  the 
five  or  more  discrete  channels  of 
amplification  are  “associated”  and, 
therefore,  subject  to  simultaneous 
operation  at  full  rated  power.  In  its 
SNPR,  the  Commission  solicited  public 
comment  on  three  alternative 
designations  of  “associated  channels” 
for  such  audio  amplifiers. ^ 


^  This  continuous  measurement  represents  the 
maximum  per-channel  power  an  amplifier  can 
deliver  over  a  five  minute  period. 

3  The  three  proposed  alternatives  were:  (1)  all 
channels  associated  as  one  group:  (2)  the  front  right 
and  left  channels  and  the  center  channel  associated 

Continued 
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The  SNPR  elicited  one  comment, 
submitted  by  the  Consumer  Electronics 
Association  (“CEA”).  CEA  noted  that 
there  was  no  industry  consensus  on 
testing,  measuring,  and  specifying  the 
power  output  of  multichannel  amplifier 
products.  Consequently,  CEA  formed  an 
industry  working  group  to  establish  a 
voluntary  industry  standard. 

On  January  15,  2002,  at  the  request  of 
CEA,  the  Commission  deferred  action 
on  the  proposed  rule  to  allow  a 
consensus  procedure  for  the  testing  of 
multichannel  amplifiers  to  develop  (67 
FR  1915).  Although  CEA  subsequently 
issued  a  standard,  designated  CEA-490- 
A,  “Test  Methods  of  Measurement  for 
Audio  Amplifiers,”**  the  Commission’s 
review  did  not  find  widespread 
adoption  of  this  standard  in 
advertisements  or  product 
specifications. 

With  no  universally  adopted  power 
rating  standard  for  multichannel 
amplifiers,  the  Commission  was  faced 
with  the  prospect  of  making  a  regulatory 
decision  affecting  a  growing  market  for 
“home  theaters”  based  on  an  outdated 
record.  Consequently,  the  Commission 
terminated  its  rulemaking  on  March  20, 
2007,  stating  that  the  rulemaking  record 
was  insufficient  for  further  regulatory 
decisions  (72  FR  13052). 

However,  when  it  terminated  the 
rulemaking,  the  Commission  stated  that 
it  would  place  the  Amplifier  Rule  on  its 
regulatory  review  schedule  for  2008, 
during  which  it  would  solicit  comments 
to  determine  what,  if  any  amendments 
are  appropriate  to  address  the  testing  of 
multichannel  amplifiers.  Some  of  the 
questions  included  in  this  notice, 
therefore,  address  issues  regarding  the 
usage  of  multichannel  “home  theater” 
amplifiers  by  consumers,  and  the  costs 
and  benefits  of  requiring  different 
methodologies  for  rating  the  power 
output  of  multichannel  “home  theater” 
amplifiers.  By  including  these  issues, 
the  Commission  intends  to  facilitate 
comment,  and  the  inclusion,  or 
exclusion,  of  any  issue  is  no  indication 
of  the  Commission’s  intent  to  make  any 
specific  modifications  to  the  Rule. 

III.  Issues  for  Comment 

The  Commission  requests  written 
comment  on  any  or  all  of  the  following 
questions.  Please  make  your  responses 
as  specific  as  possible,  including  a 

as  one  group,  and  the  surround  channels  associated 
as  a  second  group;  and  (3)  the  front  stereo  channels 
associated  as  one  group,  the  center  channel  treated 
as  a  second  group,  and  the  surround  channels 
associated  as  a  third  group. 

*  Copies  of  the  test  procedures  may  be  obtained 
for  a  fee  from  IHS  Inc.,  15  Inverness  Way  East, 
Englewood,  CO  80112,  or  online  from  http:// 
gIobaI.ihs.com/doc_detaiI.cfm?item_s_key= 
000334498-item_key_date=9705306Tid=CEA. 


reference  to  the  question  being 
answered,  and  reference  to  empirical 
data  or  other  evidence  wherever 
available  emd  appropriate. 

A.  General  Issues 

(1)  Is  there  a  continuing  need  for  the 
Rule?  Why  or  why  not? 

(2)  What  benefits  has  the  Rule  provided 
to  consumers?  What  evidence  supports 
the  asserted  benefits? 

(3)  What  modifications,  if  any,  should 
be  made  to  the  Rule  to  increase  its 
benefits  to  consumers? 

(a)  What  evidence  supports  your 
proposed  modifications? 

(b)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  consumers? 

(c)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  businesses,  and  in  particular 
small  businesses? 

(4)  What  impact  has  the  Rule  had  on  the 
flow  of  truthful  information  to 
consumers  and  on  the  flow  of  deceptive 
information  to  consumers? 

(5)  What  significant  costs  has  the  Rule 
imposed  on  consumers?  What  evidence 
supports  the  asserted  costs? 

(6)  What  modifications,  if  any,  should 
be  made  to  the  Rule  to  reduce  the  costs 
imposed  on  consumers? 

(a)  What  evidence  supports  your 
proposed  modifications? 

(b)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  consumers? 

(c)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  businesses,  and  in  particular 
small  businesses? 

(7)  Please  provide  any  evidence  that  has 
become  available  since  2000  concerning 
consumer  perception  of  home 
entertainment  amplifier  power  rating 
claims,  including  claims  not  currently 
covered  by  the  Rule.  Does  this  new 
information  indicate  that  the  Rule 
should  be  modified?  If  so,  why,  and 
how?  If  not,  why  not? 

(8)  Please  provide  any  evidence  that  has 
become  available  since  2000  concerning 
consumer  interest  in  particular  home 
entertainment  amplifier  power  rating 
issues.  Does  this  new  information 
indicate  that  the  Rule  should  be 
modified?  If  so,  why,  and  how?  If  not, 
why  not? 

(9)  What  benefits,  if  any,  has  the  Rule 
provided  to  businesses,  and  in 
particular  to  small  businesses?  What 
evidence  supports  the  asserted  benefits? 

(10)  What  modifications,  if  any,  should 
be  made  to  the  Rule  to  increase  its 
benefits  to  businesses,  and  in  particular 
to  small  businesses? 

(a)  What  evidence  supports  your 
proposed  modifications? 


(b)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  consumers? 

(c)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  businesses? 

(11)  What  significant  costs,  including 
costs  of  compliance,  has  the  Rule 
imposed  on  businesses,  and  in 
particular  on  small  businesses?  What 
evidence  supports  the  asserted  costs? 

(12)  What  modifications,  if  any,  should 
be  made  to  the  Rule  to  reduce  the  costs 
imposed  on  businesses,  and  in 
pculicular  on  small  businesses? 

(a)  What  evidence  supports  your 
proposed  modifications? 

(b)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  consumers? 

(c)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
Rule  for  businesses? 

(13)  What  evidehce  is  available 
concerning  the  degree  of  industry 
compliance  with  the  Rule? 

(a)  To  what  extent  has  there  been  a 
reduction  in  deceptive  home 
entertainment  amplifier  power  rating 
claims  since  the  Rule  was  issued? 
Please  provide  any  supporting 
evidence.  Does  this  evidence  indicate 
that  the  Rule  should  be  modified?  If 
so,  why,  and  how?  If  not,  why  not? 

(b)  To  what  extent  has  the  Rule 
reduced  marketers’  uncertainty  about 
which  claims  might  lead  to  FTC  law 
enforcement  actions?  Please  provide 
any  supporting  evidence.  Does  this 
evidence  indicate  that  the  Rule 
should  be  modified?  If  so,  why,  and 
how?  If  not,  why  not? 

(14)  Are  there  claims  addressed  in  the 
Rule  on  which  regulation  is  no  longer 
needed?  If  so,  explain.  Please  provide 
supporting  evidence. 

(15)  What  potentially  unfair  or 
deceptive  home  entertainment  amplifier 
power  rating  claims,  if  any,  are  not 
covered  by  the  Rule? 

(a)  What  evidence  demonstrates  the 
existence  of  such  claims? 

(b)  With  reference  to  such  claims, 
should  the  Rule  be  modified?  If  so, 
why,  and  how?  If  not,  why  not? 

(16)  What  modifications,  if  any,  should 
be  made  to  the  Rule  to  account  for 
changes  in  relevant  technology  or 
economic  conditions?  What  evidence 
supports  the  proposed  modifications? 

(17)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations?  If  so,  how? 

(a)  What  evidence  supports  the 
asserted  conflicts? 

(b)  With  reference  to  the  asserted 
conflicts,  should  the  Rule  be 
modified?  If  so,  why,  and  how?  If  not, 
why  not? 
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(c)  Is  there  evidence  concerning 
whether  the  Rule  has  assisted  in 
promoting  national  consistency  with 
respect  to  the  regulation  of  home 
entertainment  amplifier  power  rating 
claims?  If  so,  please  provide  that 
evidence. 

(18)  Are  there  international  laws, 
regulations,  or  standards  with  respect  to 
home  entertainment  amplifier  power 
rating  claims  that  the  Commission 
should  consider  as  it  reviews  the  Rule? 

If  so,  what  are  they?  Should  the  Rule  be 
modified  in  order  to  harmonize  with 
these  international  laws,  regulations,  or 
standards?  If  so,  why,  and  how?  If  not, 
why  not? 

(19)  Do  current  or  impending  changes  in 
technology  affect  whether  and  how  the 
Rule  should  be  modified? 

B.  Specific  Issues 

(1)  Should  the  Rule  be  revised  to 
include  additional  guidance  regarding 
power  ratings  for  multichannel  “home 
theater”  amplifiers?  If  so,  why,  and 
what  guidance  should  be  provided?  If 
not,  why  not?  What  evidence  supports 
your  answer(s)? 

(2)  What  methods  are  currently  used  to 
measure  the  power  outputs  of 
multichannel  “home  theater” 

-^amplifiers?  Does  use  of  these  methods 
cause  consumer  injury?  What  evidence 
supports  your  answer(s)? 

(3)  How  often  during  typical  usage,  i.e., 
for  what  percentage  of  usage  time,  are 
multichannel  “home  theater”  amplifiers 
required  to  produce  full  rated  output  in 
all  channels  simultaneously?  What 
evidence  supports  your  answer? 

(4)  How  often  during  typical  usage,  i.e., 
for  what  percentage  of  usage  time,  are 
multichannel  “home  theater”  amplifiers 
required  to  produce  full  rated  output  in 
the  three  front  channels 
simultaneously?  What  evidence 
supports  your  answer?  ’ 

(5)  What  are  the  incremental  effects  on 
power  ratings  for  multichannel  “home 
theater”  amplifiers  of  driving  two,  three, 
four,  five,  six,  or  more  channels 
simultaneously?  What  evidence 
supports  your  answers? 

(6)  For  a  given  rated  power  output,  e.g., 
100  Watts  per  channel,  what  is  the 
added  cost  of  producing  a  multichannel 
“home  theater”  amplifier  that  can 
provide  full  rated  power  in  all  channels 
simultaneously  rather  than  in  only  one 
channel?  What  evidence  supports  your 
answer? 

(7)  Should  the  Rule  require  that  any 
channels  be  designated  as  associated 
when  testing  the  power  output  of 
multichannel  “home  theater” 
amplifiers?  If  so,  which  channels  should 
be  designated  as  associated?  What 
evidence  supports  your  answer? 


(8)  Should  Consumer  Electronics 
Association  protocol  CEA-4'90-A  be 
incorporated  into  the  Rule?  Why  or  why 
not?  What  evidence  supports  your 
answer? 

(9)  Do  curfent  or  impending  changes  in 
technology,  such  as  the  development  of 
self-powered  wired  and  wireless 
speakers,  affect  whether  and  how  the 
Rule  should  be  modified  regarding 
power  rating  protocols  for  multichannel 
“home  theater”  amplifiers? 

List  of  Subjects  in  16  CFR  Part  432 

Amplifiers,  Home  entertainment 
products.  Trade  practices. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary 

[FR  Doc.  E8-3715  Filed  2-26-08:  8:45  am] 
[BILLING  CODE  6750-01-S] 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

29  CFR  Part  2550 

Hearing  on  Reasonable  Contracts  or 
Arrangements  Under  Section 
408(bX2) — Fee  Disclosure 

AGENCY:  Employee  Benefits  Security 
Administration,  U.S.  Department  of 
Labor. 

ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Labor  will  hold  a 
hearing  on  the  Department’s  proposed 
regulation  under  section  408(b)(2)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  the  related 
proposed  class  exemption. 

DATES:  The  hearing  will  be  held  on 
March  20,  2008,  and  March  21  (if 
necessary),  beginning  at  9  a.m.,  EST. 
ADDRESSES^The  hearing  will  be  held  at 
the  U.S.  Department  of  Labor,  Room  S- 
4215  A-C,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Fil 
Williams,  Office  of  Regulations  and 
Interpretations,  Employee  Benefits 
Security  Administration,  (202)  693- 
8510.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  On 
December  13,  2007,  notice  was 
.published  in  the  Federal  Register  (72 
FR  70988)  that  the  Department  of  Labor 
(the  Department)  has  under 
consideration  a  proposal  to  amend  its 
regulation  29  CFR  2550.408h-2(c)  under 
ERISA  section  408(b)(2)  relating  to  the 


provision  of  services  to  employee 
benefit  plans.  The  proposed  regulation 
would  provide  that  a  “reasonable” 
contract  or  arrangement  under  ERISA 
section  408(b)(2)  ^  between  an  eniployee 
benefit  plan  and  certain  service 
providers  must  include,  among  other 
things,  certain  disclosures  concerning 
service  provider  compensation  and 
conflicts  of  interest. 2 

Specifically,  upon  adoption,  the 
proposal  would  require  contracts  and 
arrangements  between  employee  benefit 
plans  and  certain  providers  of  services 
to  such  plans  to  be  in  writing  and  to 
include  provisions  to  ensure  certain 
disclosures  to  enable  the  plan  fiduciary 
to  assess  the  reasonableness  of 
compensation  or  fees  that  the  ser\'ice 
provider  would  receive  (from  the  plan 
and  third  parties)  in  connection  with 
services  rendered  to  the  plan.  The 
disclosures  are  also  designed  to  enable 
the  plan  fiduciary  to  evaluate  potential 
conflicts  of  interest  that  may  affect  the 
service  provider’s  performance  under 
the  contract  or  arrangement. 

In  the  notice  of  proposed  regulation, 
the  Department  invited  all  interested 
persons  to  submit  written  comments  on 
or  before  February  11,  2008.  To  date,  the 
Department  has  received  approximately 
90  written  comments  on  the  proposal, 
many  of  which  were  from  major 
industry  groups  and  plan  fiduciaries. 

All  written  comments  are  available  to 
the  public,  without  charge,  online  at 
http://www.doI.gov/ebsa  and  at  the 
Public  Disclosure  Room,  N-1513, 
Employee  Benefits  Security 
Administration,  U..S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washin^on,  DC  20210. 

In  addition,  the  Department  published 
in  the  Federal  Register  on  December  13, 
2007  (72  FR  70893),  a  notice  of 
proposed  class  exemption  that  would 
provide  relief  from  certain  prohibited 
transaction  restrictions  of  ERISA.  The 
proposed  class  exemption  would  relieve 
the  responsible  plan  fiduciary  from  any 
liability  for  a  prohibited  transaction  that 
would  result  from  entering  into  a 
contract  or  arrangement  for  the 
provision  of  services  when  the  service 
provider  failed  to  comply  with  the 


*  Section  408(b)(2)  of  ERISA  provides  relief  from 
the  prohibited  transaction  rules  for  service  contracts 
or  arrangements  between  a  plan  and  a  party  in 
interest  if  the  contract  or  arrangement  is  reasonable, 
the  services  are  necessary  for  the  establishment  or 
operation  of  the  plan,  and  no  more  than  reasonable 
compensation  is  paid  for  the  services.  Regulations 
issued  by  the  Department  clarify  each  of  these 
conditions  to  the  exemption.  See  29  CFR 
§  2550.408b-2. 

^Currently,  the  regulation  at  29  CFR  §  2550.408b- 
2(c)  states  only  that  a  contract  or  arrangement  is  not 
reasonable  unless  it  permits  the  plan  to  terminate 
without  penalty  on  reasonably  short  notice. 
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proposed  regulation.  The  Department 
proposed  the  class  exemption  on  its 
own  motion  pursuant  to  section  408(a) 
of  ERISA,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  suhpart  B  (55  FR  32836,  August 
10,  1990). 

In  the  notice  of  proposed  exemption, 
the  Department  invited  interested 
persons  to  submit  written  comments  on 
or  before  February  11,  2008.  The 
Department  has  received  separate 
written  comments  on  the  proposed 
exemption,  in  addition  to  those 
comments  made  as  part  of  information 
received  from  the  public  on  the 
proposed  regulation. 

In  view  of  the  importance  of  these 
initiatives  and  their  potential  for 
significantly  affecting  the  provision  of 
services  to  employee  benefit  plans,  the 
Department  has  decided  to  hold  a 
public  hearing.  The  primary  purpose  of 
this  hearing  is  to  further  develop  the 
public  record  regarding  the  regulation 
and  the  class  exemption  and  to  assist 
the  Department  to  understand  the  issues 
involved.  The  hearing  will  be  held  on 
March  20,  2008,  and  March  21,  if 
necessary,  beginning  at  9  a.m.  and 
ending  at  5  p.m.,  EST,  in  Room  S-4215 
A-C  of  the  Department  of  Labor,  Francis 
Perkins  Building,  at  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Persons  interested  in  presenting 
testimony  and  answering  questions  at 
this  public  hearing  must  submit,  by  3:30 
p.m.,  EST,  March  10,  2008,  the 
following  information:  (1)  A  written 
request  to  be  hecU’d;  and  (2)  An  outline 
of  the  topics  to  be  discussed,  indicating 
the  time  allocated  to  each  topic.  To 
facilitate  the  receipt  and  processing  of 
responses,  EBSA  encourages  interested 
persons  to  submit  their  requests  and 
outlines  electronically  by  e-mail  to  e- 
ORI@dol.gov.  Persons  submitting 
requests  and  outlines  electronically  are 
encouraged  not  to  submit  paper  copies. 
Persons  submitting  requests  and 
outlines  on  paper  should  send  or  deliver 
their  requests  and  outlines  (preferably  at 
least  three  copies)  to  the  Office  of 
Regulations  and  Interpretations, 
Employee  Benefits  Security 
Administration,  Attn:  408(b)(2)  Hearing, 
Rooms  N-5655,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  All  requests  and 
outlines  submitted  to  the  Department 
will  be  available  to  the  public,  without 
charge,  online  at  http://www.dol.gov/ 
ebsa  and  at  the  Public  Disclosure  Room, 
N-1513,  Employee  Benefits  Security 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

The  Department  will  prepare  an 
agenda  indicating  the  order  of 


presentation  of  oral  comments  and 
testimony.  In  the  absence  of  special 
circumstances,  each  presenter  will  be 
allotted  ten  (10)  minutes  in  which  to 
complete  his  or  her  presentation. 

Any  individuals  with  disabilities  who 
may  need  special  accommodations 
should  notify  Fil  Williams  on  or  before 
March  10,  2008. 

Information  about  the  agenda  will  be 
posted  on  http://www.doI.gov/ebsa  on 
or  after  March  10,  2008,  or  may  be 
obtained  by  contacting  Fil  Williams, 
Office  of  Regulations  and 
Interpretations,  Employee  Benefits 
Security  Administration,  U.S. 
Depeutment  of  Labor,  telephone  (202) 
693-8510  (this  is  not  a  toll-firee 
number). 

Those  individuals  who  make  oral 
comments  emd  testimonies  at  the 
hearing  should  be  prepared  to  answer 
questions  regarding  their  information 
and/or  comments.  The  hearing  will  be 
transcribed. 

Notice  of  Public  Hearing 

Notice  is  hereby  given  that  a  public 
hearing  will  be  held  on  March  20,  2008, 
and  March  21,  if  necessary,  concerning 
the  Department’s  proposed  regulation 
under  section  408(b)(2)  of  ERISA  and 
the  related  proposed  class  exemption. 
The  hearing  will  be  held  beginning  at  9 
a.m.  in  Room  S— 4215  A-C  of  the  U.S. 
Department  of  Labor,  Francis  Perkins 
Building,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  21st  day  of 
February  2008. 

Bradford  P.  Campbell, 

Assistant  Secretary,  Employee  Benefits 
Security  Administration,  U.S.  Department  of 
Labor. 

[FR  Doc.  E8-3601  Filed  2-26-08;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[EPA-R01-OAR-2008-0112;  A-1-FRL- 
8533-7] 

Outer  Continental  Shelf  Air 
Regulations  Consistency  Update  for 
Massachusetts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule-consistency 
update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
(“OCS”)  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  States’  seaward  boundaries 


must  be  upd^dd  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  cu«a  (“COA”),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  (“the  Act”).  The  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  in  the  Commonwealth  of 
Massachusetts.  The  intended  effect  of 
approving  the  OCS  requirements  for  the 
Commonwealth  of  Massachusetts  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  change  to  the  existing 
requirements  discussed  below  is 
proposed  to  be  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  and  is  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  March  28,  2008. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  Number  EPA^ 
ROl-OAR-2008-0112  by  one  of  the 
following  methods: 

1.  www.regu/afions.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  E-mail:  mcdonnelI.ida@epa.gov. 

3.  Fax:  (617)  918-0653. 

4.  Mail:  “Docket  Identification 
Number  EPA-ROl-OAR-2008-0112”, 
Ida  McDonnell,  U.S.  Environmental 
Protection  Agency,  EPA  New  England 
Regional  Office,  One  Congress  Street, 
Suite  1100  (mail  code  CAP),  Boston,  MA 
02114-2023. 

5.  Hand  Delivery  or  Courier:  Deliver 
your  comments  to:  Ida  McDonnell,  Air 
Permits,  Toxics  and  Indoor  Air  Unit, 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street,  11th  floor,  (CAP), 
Boston,  MA  02114-2023.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  legal 
holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-ROl-OAR-2008- 
0112.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  through 
www.regulations.gov,  or  e-mail, 
information  that  you  consider  to  be  CBI 
or  otherwise  protected.  The 
www.reguIations.gov  Web  site  is  an 
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“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
www.regulations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  conunent,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  fi’ee  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBl  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.regulations.gov  or 
in  hard  copy  at  Office  of  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency,  EPA  New  England 
Regional  Office,  One  Congress  Street, 
Suite  1100,  Boston,  MA.  EPA  requests 
that  if  at  ail  possible,  you  contact  the 
contact  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  McDonnell,  Air  Permits,  Toxics  and 
Indoor  Air  Unit,  U.S.  Environmental 
Protection  Agency,  EPA  New  England 
Regional  Office,  One  Congress  Street, 
Suite  1100  (CAP),  Boston,  MA  02114- 
2023,  telephone  number  (617)  918- 
1653,  fax  number  (617)  918-0653, 
e-mail  mcdonnell.ida@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we,”  “us,”  or  “our”  is  used,  we  mean 
EPA. 

Organization  of  this  document.  The 
following  outline  is  provided  to  aid  in 
locating  information  in  this  preamble. 

I.  Background  and  Purpose 

II.  EPA’s  Evaluation 

III.  Proposed  Action 


rv.  Statutory  and  Executive  Order  Reviews 
I.  Background  and  Purpose 

On  September  4, 1992,  EPA 
promulgated  40  CFR  part  55,’  which 
established  requirements  to  control  air 
pollution  fi-om  Outer  Continental  Shelf 
(OCS)  sources  in  order  to  attain  and 
maintain  federal  and  state  ambient  air 
quality  standards  and  to  comply  with 
the  provisions  of  part  C  of  title  I  of  the 
Act.  Part  55  applies  to  all  OCS  sources 
offshore  of  the  States  except  those 
located  in  the  Gulf  of  Mexico  west  of 
87.5  degrees  longitude.  Section  328  of 
the  Act  requires  that  for  such  sources 
located  Within  25  miles  of  a  State’s 
seaward  boundary,  the  requirements 
shall  be  the  same  as  would  be 
applicable  if  the  sources  were  located  in 
the  corresponding  onshore  area  (COA). 
Because  the  OCS  requirements  ^e  based 
on  onshore  requirements,’  and  onshore 
requirements  may  change,  section 
328(a)(1)  requires  that  EPA  update  the 
OCS  requirements  as  necessary  to 
maintain  consistency  with  onshore 
requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  a  Notice  of 
Intent  on  December  7,  2007  by  Cape 
Wind  Associates,  LLC  of  Boston, 
Massachusetts.  Public  comments 
received  in  writing  within  30  days  of 
publication  of  this  document  will  be 
considered  by  EPA  before  publishing  a 
final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  States’  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA’s  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA’s  state  implementation  plan 
(“SIP”)  guidance  or  certain 
requirements  of  the  Act. 


’  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking,  December  5, 1991  (56  FR  63774),  and 
the  preamble  to  the  final  rule  promulgated 
September  4, 1992  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 


Consistency  updates  may  result  in  the 
inclusion  of  state  or  local  rules  or 
regulations  into  part  55,  even  though  the 
same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

n.  EPA’s  Evaluation 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  state  rules  for  inclusion  in 
part  55  to  ensure  that  they  are  rationally 
related  to  the  attainment  or  maintenance 
of  federal  or  state  ambient  air  quality 
standards  or  part  C  of  title  I  of  the  Act, 
that  they  are  not  designed  expressly  to 
prevent  exploration  and  development  of 
the  OCS  and  that  they  are  applicable  to 
OCS  sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules,^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  New 
England  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  Federal 
Register. 

III.  Proposed  Action 

EPA  is  proposing  to  incorporate  the 
rules  applicable  to  sources  for  which  the 
Commonwealth  of  Massachusetts  will 
be  the  COA.  The  rules  that  EPA 
proposes  to  incorporate  are  applicable 
provisions  of  310  Code  of  Massachusetts 
Regulations  (CMR)  4.00:  Timely  Action 
Schedule  and  Fee  Provisions,  310  CMR 
6.00:  Ambient  Air  Quality  Standards  for 
the  Commonwealth  of  Massachusetts, 
310  CMR  7.00:  Air  Pollution  Control, 
and  310  CMR  8:00:  The  Prevention  and/ 
or  Abatement  of  Air  Pollution  Episode 
and  Air  Pollution  Incident  Emergencies. 

With  respect  to  the  Air  Pollution 
Control  regulations  at  310  CMR  7.00, 
Massachusetts  is  divided  into  six 
regions  known  as  air  pollution  control 


^  Each  COA  which  has  been  delegated  the 
authority  to  implement-and  enforce  part  55,  will 
use  its  administrative  and  procedural  rules  as 
onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  as  in  Massachusetts,  EPA  will  use 
its  own  administrative  and  procedural  requirements 
to  implement  the  substantive  requirements.  See  40 
CFR  55.14  (c)(4). 
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districts,  three  of  which  (Merrimack 
Valley,  Metropolitan  Boston,  and 
Southeastern  Massachusetts)  are 
coastal.^  Many  of  the  specific  provisions 
of  the  Air  Pollution  Control  regulations 
are  limited  to  certain  air  pollution 
control  districts,  or  apply  differently  in 
different  air  pollution  control  districts. 

In  interpreting  such  provisions  as 
they  are  incorporated  into  part  55,  EPA 
proposes  to  treat  any  existing  or 
proposed  OCS  source  as  if  it  were 
located  in  the  specific  air  pollution 
control  district  that  is  geographically 
closest  to  that  source.  EPA  is  relying  on 
this  interpretation  for  purposes  of  this  - 
action.  If  EPA  does  not  receive 
comments  to  the  contrary  from  any 
party  during  the  public  comment 
period,  the  interpretation  stated  above 
will  represent  EPA’s  formal 
interpretations  of  the  provisions 
incorporated  into  part  55  for  purposes  of 
federal  law. 

With  respect  to  the  Prevention  and/or 
Abatement  of  Air  Pollution  Episode  and 
Air  Pollution  Incident  Emergencies 
regulations  at  310  CMR  8.00,  EPA 
proposes  to  rely  on  the  Massachusetts 
Department  of  Environmental 
Protection’s  evaluation,  declaration,  and 
notice  of  an  Air  Pollution  Episode  or 
Incident  Emergency  applicable  to  the 
point  on  land  nearest  to  an  OCS  source. 
Specifically,  in  interpreting  the 
Massachusetts  Prevention  and/or 
Abatement  of  Air  Pollution  Episode  and 
Air  Pollution  Incident  Emergencies 
regulations  as  they  are  incorporated  into 
part  55,  EPA  proposes  to  treat  any 
existing  or  proposed  OCS  source  as  if  it 
were  located  at  the  point  on  land  that 
is  geographically  closest  to  that  source. 
The  restrictions  that  the  Department  of 
Environmental  Protection  applies  to  on¬ 
shore  sources  on  that  point  of  land 
pursuant  to  these  regulations  would 
then  apply  to  the  OCS  source  as  if  it 
were  located  on  that  point  of  land.  EPA 
is  relying  on  this  interpretation  for 
purposes  of  this  action.  If  EPA  does  not 
receive  comments  to  the  contrary  from 
any  peuly  during  the  public  comment 
period,  Ae  interpretation  stated  above 
will  represent  EPA’s  formal 
interpretations  of  the  provisions 
incorporated  into  part  55  for  purposes  of 
federal  law. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 

^  These  districts  are  not  associated  with  separate 
air  pollution  control  agencies;  they  are  purely 
conceptual. 


must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  Office  of  Management  and 
Budget  (“OMB”)  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  eqonomy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buclgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  arid 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  Review.  These  rules 
implement  requirements  specifically 
and  explicitly  set  forth  by  the  Congress 
in  section  328  of  the  Clean  Air  Act, 
without  the  exercise  of  any  policy 
discretion  by  EPA.  These  OCS  rules 
already  apply  in  the  COA,  and  EPA  has 
no  evidence  to  suggest  that  these  OCS 
rules  have  created  an  adverse  material 
effect.  As  required  by  section  328  of  the 
Clean  Air  Act,  this  action  simply 
updates  the  existing  OCS  requirements 
to  make  them  consistent  with  rules  in 
the  COA. 

B.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  40  CFR  part  55,  and  by 
extension  this  update  to  the  rules,  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0249.  Notice  of  OMB’s  approval  of 
EPA  Information  Collection  Request 
(“ICR”)  No.  1601.06  was  published  in 
the  Federal  Register  on  March  1,  2006 
(71  FR  10499-10500).  The  approval 
expires  January  31,  2009.  As  EPA 
previously  indicated  (70  FR  65897- 
65898  (November  1,  2005)),  the  annual 
public  reporting  and  recordkeeping 
burden  for  collection  of  information 
under  40  CFR  part  55  is  estimated  to 
average  549  hours  per  response.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 


agency.  This- includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable.  In  addition, 
EPA  is  amending  the  table  in  40  CFR 
part  9  of  currently  approved  OMB 
control  numbers  for  various  regulations 
to  list  the  regulatory  citations  for  the 
information  requirements  contained  in 
this  final  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

These  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These  rules 
implement  requirements  specifically 
and  explicitly  set  forth  by  the  Congress 
in  section  328  of  the  Clean  Air  Act, 
without  the  exercise  of  any  policy 
discretion  by  EPA.  These  OCS  rules 
already  apply  in  the  COA,  and  EPA  has 
no  evidence  to  suggest  that  these  OCS 
rules  have  had  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  required  by  section  328  of 
the  Clean  Air  Act,  this  action  simply 
updates  the  existing  OCS  requirements 
to  make  them  consistent  with  rules  in 
the  COA.  Therefore,  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (“UMRA”),  Public 
Law  104—4,  establishes  requirements  for. 
Federal  agencies  to  assess  the  effects  of 
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their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable.number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  document  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  to  the  private  sector  in 
any  one  year.  This  action  would 
implement  requirements  specifically 
and  explicitly  set  forth  by  the  Congress 
in  section  328  of  the  Clean  Air  Act 
without  the  exercise  of  any  policy 
discretion  by  EPA.  The  OCS  rules 
already  apply  in  the  COA,  and  EPA  has 
no  evidence  to  suggest  that  applying  ’ 
them  in  the  OCS  would  result  in 
expenditures  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  As  required  by  section 
*328  of  the  Clean  Air  Act,  this  action 
simply  updates  the  existing  OCS 


requirements  to  make  them  consistent 
with  rules  in  the  COA. 

E.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255  (August  10, 
1999)),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  These  rules 
implement  requirements  specifically  - 
and  explicitly  set  forth  by  the  Congress 
in  section  328  of  the  Clean  Air  Act, 
without  the  exercise  of  any  policy 
discretion  by  EPA.  As  required  by 
section  328  of  the  Clean  Air  Act,  this 
rule  simply  updates  the  existing  OCS 
rules  to  make  them  consistent  with 
current  COA  requirements.  These  rules 
do  not  amend  the  existing  provisions 
within  40  CFR  part  55  enabling 
delegation  of  OCS  regulations  to  a  COA, 
and  this  rule  does  not  require  the  COA 
to  implement  the  OCS  rules.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comments  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  rule  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  Government  and  Indian  tribes 
and  thus  does  not  have  “tribal 
implications,”  within  the  meaning  of 
Executive  Order  13175.  This  rule 
implements  requirements  specifically 
and  explicitly  set  forth  by  tbe  Congress 
in  section  328  of  the  Clean  Air  Act, 
without  the  exercise  of  any  policy 
discretion  by  EPA.  As  required  by 
section  328  of  the  Clean  Air  Act,  this 
rule  simply  updates  the  existing  OCS 
rules  to  make  them  consistent  with 
current  COA  requirements.  In  addition, 
this  rule  does  not  impose  substantial 
direct  compliance  costs  on  tribal 
governments,  nor  preempt  tribal  law. 
Consultation  with  Indian  tribes  is 
therefore  not  required  under  Executive 
Order  13175.  Nonetheless,  in  the  spirit 
of  Executive  Order  13175  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  emd 
tribes,  EPA  specifically  solicits 
comments  on  this  proposed  rule  from 
tribal  officials. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  “Protection  of 
Children  Ixom  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885 
(April  23, 1997)),  applies  to  any  rule 
that:  (1)  Is  determined  to  be 
“economically  significant”  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  In  addition,  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportional  risk  to  children. 

H.  Executive  Order  1321 1,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 
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/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  laws  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decided 
not  to  use  available  and  applicable 
voluntcuy  consensus  standards. 

As  discussed  above,  these  rules 
implement  requirements  specifically 
and  explicitly  set  forth  by  the  Congress 
in  section  328  of  the  Clean  Air  Act, 
without  the  exercise  of  any  policy 
discretion  by  EPA.  As  required  by 
section  328  of  the  Clean  Air  Act,  this 
rule  simply  updates  the  existing  OCS 
rules  to  make  them  consistent  with 
current  COA  requirements.  In  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  and  in  light  of  the  fact  that 
EPA  is  required  to  make  the  OCS  rules 
consistent  with  current  COA 
requirements,  it  would  be  inconsistent 
with  applicable  law  for  EPA  to  use 
volimtary  consensus  standards  in  this 
action.  Therefore,  EPA  is  not 
considering  the  use  of  any  voluntary 
consensus  standards.  EPA  welcomes 
comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629 
(Feb.  16, 1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  ^dressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States.  EPA 


lacks  the  discretionary  authority  to 
address  environmental  justice  in  this 
proposed  action.  This  rule  implements 
requirements  specifically  and  explicitly 
set  forth  by  the  Congress  in  section  328 
of  the  Clean  Air  Act,  without  the 
exercise  of  any  policy  discretion  by 
EPA.  As  required  by  section  328  of  the 
Clean  Air  Act,  this  rule  simply  updates 
the  existing  OCS  rules  to  make  them 
consistent  with  current  COA 
requirements. 

Although  EPA  lacks  authority  to 
modify  today’s  regulatory  decision  on 
the  basis  of  environmental  justice 
considerations,  EPA  nevertheless 
explored  this  issue  and  found  the 
following.  This  action,  namely, 
updating  the  OCS  rules  to  make  them 
consistent  with  current  COA 
requirements,  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 
because  it  increases  the  level  of 
environmental  protection  for  all  affected 
populations  without  having  any 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  any  population,  including  any 
minority  or  low-income  population. 
Environmental  justice  considerations 
may  be  appropriate  to  consider  in  the 
context  of  a  specific  OCS  permit 
application. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Continental  Shelf, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  February  19,  2008. 

Robert  W.  Varney, 

Regional  Administrator,  EPA  New  England. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Act  (42 
U.S.C.  7401,  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  amended  as 
follows: 

a.  By  adding  paragraph  (d)(ll). 

b.  In  paragraph  (e)  introductory  text 
by  adding  a  new  address  after  the  words 
“regional  offices:”. 

c.  By  adding  paragraph  (e)(ll). 


§  55.1 4  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  States’ 
seaward  boundaries,  by  State. 

it  It  it  it  -k 

(d)  *  *  * 

(11)  Massachusetts. 

(i)  40  CFR  part  52,  subpart  W.  /  . 

(ii)  [Reserved] 

it  k  k  it  it 

(e)  *  *  *  U.S.  EPA,  Region  1 
(Massachusetts)  One  Congress  Street, 
Boston,  MA  02114-2023  *  *  * 
***** 

(11)  Massachusetts. 

(i)  State  requirements. 

(A)  Commonwealth  of  Massachusetts 
Requirements  Applicable  to  OCS 
Sources,  December  28,  2007, 

(B)  [Reserved] 

(ii)  Local  requirements. 

(A)  [Reserved] 

***** 

3.  Appendix  A  to  part  55  is  amended 
by  adding  an  entry  for  Massachusetts  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  55 — Listing  of  State 
and  Local  Requirements  Incorporated 
by  Reference  Into  Part  55,  By  State 
***** 

Massachusetts 

(a)  State  requirements. 

(1)  The  following  Commonwealth  of 
Massachusetts  requirements  are  applicable  to 
OCS  Sources,  December  28,  2007, 
Commonwealth  of  Massachusetts — 
Department  of  Environmental  Protection.  The 
following  sections  of  310  CMR  4.00,  310 
CMR  6.00,  310  CMR  7.00  and  310  CMR  8.00: 

310  CMR  4.00:  Timely  Action  Schedule  and 
Fee  Provisions 

Section  4.01:  Purpose.  Authority  and  General 
Provisions  (Effective  10/19/2007) 

Section  4.02:  Definitions  (Effective  10/19/ 
2007) 

Section  4.03:  Annual  Compliance  Assurance 
Fee  (Effective  10/19/2007) 

310  CMR  6.00:  Ambient  Air  Quality 
Standards  for  the  Commonwealth  of 
Massachusetts 

Section  6.01:  Definitions  (Effective  12/28/ 
2007) 

Section  6.02:  Scope  (Effective  12/28/2007) 
Section  6.03:  Reference  Conditions  (Effective 
12/28/2007) 

Section  6.04:  Standards  (Effective  12/28/ 

2007) 

310  CMR  7.00:  Air  Pollution  Control 
Section  7.00:  Statutory  Authority;  Legend: 
Preamble;  Definitions  (Effective  12/28/ 
2007) 

Section  7.01:  General  Regulations  to  Prevent 
Air  Pollution  (Effective  12/28/2007) 
Section  7.02:  U  Plan  Approval  and  Emission 
Limitations  (Effective  12/28/2007) 

Section  7.03:  U  Plan  Approval  Exemptions: 
Construction  Requirements  (Effective  12/ . 
28/2007) 

Section  7.04:  U  Fossil  Fuel  Utilization 
Facilities  (Effective  12/28/2007) 
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Section  7.05:  U  Fuels  All  Districts  (Effective 
12/28/2007) 

Section  7.06:  U  Visible  Emissions  (Effective 
12/28/2007) 

Section  7.07:  U  Open  Burning  (Effective  12/ 
28/2007) 

Section  7.08:  U  Incinerators  (Effective  12/28/ 
2007) 

Section  7.09:  U  Dust,  Odor,  Construction  and 
Demolition  (Effective  12/28/2007) 
Section  7.11:  U  Transportation  Media 
(Effective  12/28/2007) 

Section  7.12:  U  Source  Registration  (Effective 
12/28/2007) 

Section  7.13:  U  Stack  Testing  (Effective  12/ 
28/2007) 

Section  7.14:  U  Monitoring  Devices  and 
Reports  (Effective  12/28/2007) 

Section  7.15:  U  Asbestos  (Effective  12/28/ 
2007) 

Section  7.18:  U  Volatile  and  Halogenated 
Organic  Compounds  (Effective  12/28/ 
2007) 

Section  7.19:  U  Reasonably  Available  Control 
Technology  (RACT)  for  Sources  of 
Oxides  of  Nitrogen  (NOx)  (Effective  12/ 
28/2007) 

Section  7.21:  Sulfur  Dioxide  Emissions 
Limitations  (Effective  12/28/2007) 
Section  7.22:  Sulfur  Dioxide  Emissions 

Reductions  for  the  Purpose  of  Reducing 
Acid  Rain  (Effective  12/28/2007) 

Section  7.24:  U  Organic  Material  Storage  and 
Distribution  (Effective  12/28/2007) 
Section  7.25:  U  Best  Available  Controls  for 
Consumer  and  Commercial  Products 
(Effective  12/28/2007) 

Section  7.26:  Industry  Performance 
Standards  (Effective  12/28/2007) 

Section  7.27:  NOx  Allowance  Program 
(Effective  12/28/2007) 

Section  7.28:  NOx  Allowance  Trading 
Program  (Effective  12/28/2007) 

Section  7.29:  Emissions  Standards  for  Power 
Plants  (Effective  12/28/2007) 

Section  7.60:  U  Severability  (Effective  12/28/ 
2007) 

Section  7.00:  Appendix  A  (Effective  12/28/ 
2007) 

Section  7.00:  Appendix  B  (Effective  12/28/ 
2007) 

Section  7.00:  Appendix  C  (Effective  12/28/ 
2007) 

310  CMR  8.00:  The  Prevention  and/or 
Abatement  of  Air  Pollution  Episode  and  Air 
Pollution  Incident  Emergencies 
Section  8.01:  Introduction  (Effective  12/28/ 
2007) 

Section  8.02:  Definitions  (Effective  12/28/ 
2007) 

Section  8.03:  Air  Pollution  Episode  Criteria 
(Effective  12/28/2007) 

Section  8.04:  Air  Pollution  Episode  Potential 
Advisories  (Effectiye  12/28/2007) 

Section  8.05:  Declaration  of  Air  Pollution 
Episodes  and  Incidents  (Effective  12/28/ 
2007) 

Section  8.06:  Termination  of  Air  Pollution 
Episodes  and  Incident  Emergencies 
(Effective  12/28/2007) 

Section  8.07:  Emission  Reductions  Strategies 
(Effective  12/28/2007) 

Section  8.08:  Emission  Reduction  Plans 
(Effective  12/28/2007) 

Section  8.15:  Air  Pollution  Incident 
Emergency  (Effective  12/28/2007) 


Section  8.30;  Severability  (Effective  12/28/ 
2007) 

(2)  [Reserved] 

***** 

[FR  Doc.  E8-3614  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  97 

tEPA-HQ-OAR-2003-0053;  FRL-8534-2] 

Clean  Air  Interstate  Rule:  Notice  of  the 
Filing  of  Petition  for  Administrative 
Review 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  the  filing  of  petition 
for  administrative  review. 


summary:  On  November,  26  2007, 
Nelson  Industrial  Steam  Company 
(NISCO)  filed  a  petition  requesting  that 
the  Environmental  Appeals  Board 
review  the  Clean  Air  Interstate  Rule 
(CAIR)  applicability  determination 
made  on  October  22,  2007.  In  the 
applicability  determination,  EPA 
concluded  that  NISCO’s  Nelson  Units  1 
and  2  are- CAIR  SO2,  NOx,  and  NOx 
ozone  season  units  because  they  meet 
the  criteria  for  being  such  CAIR  units 
under  regulations  of  the  EPA- 
administered  CAIR  trading  programs. 

SUPPLEMENTARY  INFORMATION:  In  the 
applicability  determination,  EPA 
concluded  that  NISCO’s  Nelson  Units  1 
and  2  are  CAIR  SO2,  NOx,  and  NOx 
ozone  season  units  because  they  meet 
the  criteria  for  being  such  CAIR  units 
under  40  CFR  97.104,  97.204,  and 
97.304  of  the  EPA-administered  CAIR 
trading  programs.  This  appeal  was  filed 
under  40  CFR  part  78.  Motions  for  leave 
to  intervene  in  the  proceeding  under  40 
CFR  78.11  must  be  filed  by  March  28, 
2008  with  the  Environmental  Appeals 
Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ragan  Tate,  Attorney-Advisor,  Office  of 
General  Counsel  {2344A),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building — North,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460  at  (202)  343-9883  or  (214) 
665-8020. 

Dated:  February  21,  2008. 

Elizabeth  Craig, 

Acting  Principal  Deputy  Assistant 
Administrator,  Office  of  Air  and  Radiation. 
(FR  Doc.  E8-3694  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MB  Docket  No.  92-264;  FCC  07-219] 

The  Commission’s  Cable  Horizontal 
and  Vertical  Ownership  Limits 

AGENCY:  Federal  Communications  ' 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
changes  to  the  cable  and  broadcast 
attribution  rules.  The  cable  attribution 
rules  seek  to  identify  those  corporate, 
financial,  partnership,  ownership,  and 
other  business  relationships  that  confer 
on  their  holders  a  degree  of  ownership 
or  other  economic  interest,  or  influence 
or  control  over  an  entity  engaged  in  the 
provision  of  communications  services 
such  that  the  holders  should  be  subject 
to  the  Commission’s  regulation.  The 
broadcast  attribution  rules  define  which 
financial  or  other  interests  in  a  licensee 
must  be  counted  in  applying  the 
broadcast  ownership  rules,  and  seek  to 
identify  “those  interests  in  or 
relationships  to  licensees  that  confer  on 
their  holders  a  degree  of  influence  or 
control  such  that  the  holders  have  a 
realistic  potential  to  affect  the 
programming  decisions  of  licensees  or 
other  core  operating  functions.”  This 
document  further  proposes  changes  to 
the  rules  and  regulations  establishing 
reasonable  limits  on  the  number  of 
channels  on  a  cable  system  that  can  be 
occupied  by  a  video  programmer  in 
which  a  cable  operator  has  an 
attributable  interest. 

DATES:  Comments  are  due  on  or  before 
March  28,  2008.  Reply  comments  are 
due  on  or  before  April  14,  2008. 
ADDRESSES:  You  may  submit  comments, 
identified  by  MB  Docket  No.  92-264; 
FCC  07-219,  by  any  of  the  following 
methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Communications 
Commission’s  Web  Site:  http:// 
www.fcc.gov/cgb/ecfs/.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  445  12th  Street,  SW., 
Washington,  DC  20554,  with  a  copy  to 
the  Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc., 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 

•  People  with  Disabilities:  Contact  the 
FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language-interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
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or  phone:  202-418-0530  or  TTY:  202- 
418-0432. 

For  detailed  instructions  for 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  this 
proceeding,  please  contact  Elvis 
Stumbergs,  Industry  Analysis  Division, 
Media  Bureau  at  (202)  418-2330.  For 
Press  Inquiries,  please  contact  Mary 
Diamond,  Media  Bureau,  at  (202)  418- 
7200. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission’s  Further 
Notice  of  Proposed  Rulemaking 
(“FNPRM”)  in  MB  Docket  No.  92-264, 
FCC  07-219,  adopted  December  18, 
2007,  and  released  February  11,  2008. 
The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Center,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  CY-A257,  Washington,  DC 
20554.  These  documents  will  also  be 
available  via  ECFS  {http://wvi'w.fcc.gov/ 
cgb/ecfs).  The  complete  text  may  be 
purchased  from  the  Commission’s  copy 
contractor,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554.  To 
request  this  document  in  accessible 
formats  (computer  diskettes,  large  print, 
audio  recording  and  Braille),  send  an 
e-mail  to  fcc504@fcc.gov  or  call  the 
FCC’s  Consumer  and  Governmental 
Affairs  Bureau  at  (202)  418-0530  (voice) 
(202)  418-0432  (TTY). 

Summary  of  the  Notice  of  Proposed 
Rulemaldng 

1.  The  FNPRM  proposes  to  amend  the 
Commission’s  Rules  as  follows:  (a)  With 
regard  to  the  general  cable  attribution 
rules  and  the  broadcast  attribution  rules, 
to  reinstate  the  single  majority 
shareholder  exemption:  (b)  with  regard 
to  the  general  cable  attribution  rules, 
and  more  specifically  with  regard  to  the 
cable  equity  debt  attribution  rule:  (i)  To 
include  the  amount  of  consideration 
paid  for  options  and  warrants  in 
determining  whether  the  33  percent 
benchmark  is  exceeded  (ii)  clarify  the 
definition  of  “total  assets”  for  purposes 
of  applying  the  EDP  rule  to  include  all 
equity  and/or  debt  in  whatever  manner 
or  amount  held  in  computing  the  33 
percent  threshold  (iii)  clarify  that  in 
applying  the  ED  rule,  the  multiplier 
formula  of  the  attribution  rules  will  be 
utilized  for  identifying  indirect, 
intervening  interests,  except  that  the 
pass-through  exception  for  linkages  that 
exceed  a  50  percent  interest,  under 


which  these  interests  are  not  multiplied, 
will  not  apply  in  the  cable  ED  context 
as  it  does  in  the  context  of  corporate 
voting  stock,  and  (c)  relative  to  the  cable 
ownership  vertical  limit,  propose  to 
eliminate  the  75  channel  cap  and 
expand  the  channel  occupancy  limit  to 
include  video  programming  networks 
owned  by  or  affiliated  with  any  cable 
operator.  The  FNPRM  seeks  comment 
on  all  of  these  proposed  rule  changes 
and  related  matters  including,  but  not 
limited  to  (i)  relative  to  the  cable 
insulated  limited  partnership  criteria, 
the  extent  to  which  a  limited  partner 
may  engage  in  the  sale  of  programming 
to  the  general  partnership  and  still 
remain  exempt  fium  attribution  and  (ii) 
relative  to  the  cable  ownership  vertical 
limit,  whether  the  channel  occupancy 
limit  should  apply  to  regional 
programming  networks. 

Further  Notice  of  Proposed  Rulemaking 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

2.  This  document  does  not  contain 
new  or  modified  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PR A),  Public 
Law  104-13.  In  addition,  therefore,  it 
does  not  contain  any  new  or  modified 
“information  collection  burden  for 
small  business  concerns  with  fewer  than 
25  employees,”  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  see  44  U.S.C. 
3506(c)(4). 

Supplemental  Initial  Regulatory 
Flexibility  Act  Analysis 

3.  As  required  by  the  Regulatory 
Flexibility  Act,  as  amended  (“RFA”)  the 
Commission  has  prepared  this 
Supplemental  Initial  Regulatory 
Flexibility  Analysis  (“Supplemental 
IRFA”)  of  the  possible  significant 
economic  impact  on  a  substantial 
number  of  small  entities  of  the  policies 
and  rules  considered  in  this  Further 
Notice  of  Proposed  Rule  Making 
(“FNPRM”).  Initial  Regulatory 
Flexibility  Analyses  were  included  in 
the  2001  Further  Notice  of  Proposed 
Rulemaking  (“2001  FNPRM”)  and  the 
2005  Second  Further  Notice  of  Proposed 
Rulemaking  (“2005  Second  FNPRM”). 
Written  public  comments  are  requested 
on  this  Supplemental  IRFA.  Comments 
must  be  identified  as  responses  to  the 
Supplemental  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Second  FNPRM.  The  Commission  will 
send  a  copy  of  the  FNPRM,  including 
this  Supplemental  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (“SBA”).  In 
addition,  the  FNPRM  and  the 


Supplemental  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

4.  The  attribution  rules  identify  which 
interests  in  a  media  entity  are  counted 
for  purposes  of  applying  the  broadcast 
and  cable  ownership  rules.  The  FNPRM 
invites  comment  on  (1)  whether  to 
retain  the  single  majority  shareholder 
attribution  exemption  in  the  cable  and 
broadcast  contexts;  (2)  whether,  under 
the  cable  attribution  rules,  a  limited 
partner  may  sell  programming  to  the 
partnership  and  retain  insulation;  and 
(3)  whether  the  Commission  should 
clarify  certain  aspects  of  the  cable 
Equity  Debt  (“ED”)  attribution  rule. 

With  respect  to  the  first  two  issues,  the 
Commission  invites  further  comment  on 
how  to  respond  to  the  remand  of  the 
court  in  Time  Warner  II,  which 
reversed,  vacated,  and  remanded  the 
Commission’s  decision  to  eliminate  the 
single  majority  shareholder  exemption 
and  the  Commission’s  prohibition  of  the 
sale  of  programming  by  an  insulated 
limited  partner  to  the  partnership. 

5.  Section  613(f)  of  tW 
Communications  Act  requires  the 
Commission  to  establish  reasonable 
limits  on  the  number  of  channels  that 
can  be  occupied  by  the  cable  system’s 
owned  or  attributed  video  programming 
services  (vertical,  or  channel  occupancy, 
limit).  In  Time  Warner  II,  the  DC  Circuit 
remanded  the  Commission’s  channel 
occupancy  limit. 

6.  The  Commission  subsequently 
issued  its  2001  FNRPM,  seeking 
comment  on  whether  to  reinstate  the 
single  majority  shareholder  exemption 
in  the  cable  attribution  rules,  and 
whether  to  prohibit  insulated  limited 
partners  from  selling  programming  to 
their  general  partners.  The  Commission 
also  sought  comment  aimed  at 
establishing  a  sound  record  on  which  to 
fashion  meaningful  and  relevant 
channel  occupancy  limits  given  the 
changes  that  have  occurred  in  the 
MVPD  industry.  While  many 
commenters  presented  theoretical,  legal, 
or  economic  arguments  and  anecdotal 
evidence,  no  party  provided  a 
compelling  approach  that  supported  a 
particular  vertical  limit.  The 
Commission  subsequently  sought  to 
augment  the  record  by  means  of  a 
programming  network  survey  and 
econometric  analysis,  with  limited 
results.  In  its  2005  Second  FNPRM,  the 
Commission  again  sought  to  develop  a 
more  focused  and  useful  record. 

7.  In  this  FNPRM,  we  seek  additional 
comment  on:  (1)  Whether  to  retain  the 
single  majority  shareholder  attribution 
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exemption,  which  currently  applies  to 
the  cable  and  broadcast  ownership 
rules;  (2)  whether,  under  the  cable 
attribution  rules,  a  limited  partner  may 
sell  programming  to  the  partnership  and 
retain  insulation;  and  (3)  whether  the 
Commission  should  clarify  the  Equity 
Debt  (“ED”)  provision  in  the  cable 
attribution  rules,  to  correspond  with 
and  reflect  the  guidance  provided  in  the 
Commission’s  reconsideration  of  its 
broadcast  attribution  rules.  We  also 
invite  comment  in  the  FNPRM  on  how 
to  set  a  specific  channel  occupancy 
limit,  responding  to  the  remand  of  the 
court  in  Time  Warner  II.  We  issue  this 
Supplemental  IRFA  in  order  to  invite 
comment  on  the  effects  on  small  entities 
of  the  proposals  identified  in  this 
FNPRM.  We  particularly  solicit 
comment  from  all  small  business 
entities,  including  minority-owned  and 
women-owned  small  businesses. 

B.  Basis 

8.  The  FNflPM  is  adopted  pursuant  to 
Sections  2(a),  4(i),  303,  307,  309,  310, 
and  613  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  152(a), 
154(i),  303,  307,  309,  310,  and  533. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

9.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  “small  entity”  as 
having  the  same  meaning  as  the  terms 
“small  business,”  “small  organization,” 
and  “small  governmental  entity”  under 
Section  3  of  the  Small  Business  Act.  In 
addition,  the  term  “small  business”  has 

'  the  same  meaning  as  the  term  “small 
business  concern”  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

10.  Television  Broadcasting.  In  this 
context,  the  application  of  the  statutory 
definition  to  television  stations  is  of 
concern.  The  Small  Business 
Administration  defines  a  television 
broadcasting  station  that  has  no  more 
than  $13  million  in  annual  receipts  as 

a  small  business.  Business  concerns 
included  in  this  industry  are  those 
“primarily  engaged  in  broadcasting 
images  together  with  sound.”  According 
to  Commission  staff  review  of  the  BIA 
Financial  Network,  Inc.  Media  Access 
Pro  Television  Database  as  of  December 
7,  2007,  about  825  (66  percent)  of  the 
1,250  commercial  television  stations  in 


the  United  States  have  revenues  of  $13 
million  or  less.  However,  in  assessing 
whether  a  business  entity  qualifies  as 
small  under  the  above  definition, 
business  control  affiliations  must  be 
included.  Oiv  estimate,  therefore,  likely 
overstates  the  number  of  small  entities 
that  might  be  affected  by  any  changes  to 
the  attribution  rules,  because  the 
revenue  figures  on  which  this  estimate 
is  based  do  not  include  or  aggregate 
revenues  from  affiliated  companies. 

11.  An  element  of  the  definition  of 
“small  business”  is  that  the  entity  not 
be  dominant  in  its  field  of  operation. 

The  Commission  is  unable  at  this  time 
and  in  this  context  to  define  or  quantify 
the  criteria  that  would  establish  whether 
a  specific  television,  station  is  dominant 
in  its  market  of  operation.  Accordingly, 
the  foregoing  estimate  of  small 
businesses  to  which  the  rules  may  apply 
does  not  exclude  any  television  stations 
from  the  definition  of  a  small  business 
on  this  basis  and  is  therefore  over- 
inclusive  to  that  extent.  An  additional 
element  of  the  definition  of  “small 
business”  is  that  the  entity  must  be 
independently  owned  and  operated.  It  is 
difficult  at  times  to  assess  these  criteria 
in  the  context  of  media  entities,  and  our 
estimates  of  small  businesses  to  which 
they  apply  may  be  over-inclusive  to  this 
extent. 

12.  Radio  Broadcasting.  The  Small 
Business  Administration  defines  a  radio 
broadcasting  entity  that  has  $6.5  million 
or  less  in  annual  receipts  as  a  small 
business.  Business  concerns  included  in 
this  industry  are  those  “primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.”  According  to 
Commission  staff  review  of  the  BIA 
Financial  Network,  Inc.  Media  Access 
Radio  Analyzer  Database  as  of  December 
7,  2007,  about  10,500  (95  percent)  of 
11,050  commercial  radio  stations  in  the 
United  States  have  revenues  of  $6.5 
million  or  less.  We  note,  however,  that 
in  assessing  whether  a  business  entity 
qualifies  as  small  under  the  above 
definition,  business  control  affiliations 
must  be  included.  Our  estimate, 
therefore,  likely  overstates  the  number 
of  small  entities  that  might  be  affected 
by  any  changes  to  the  ownership  rules, 
because  the  revenue  figures  on  which 
this  estimate  is  based  do  not  include  or 
aggregate  revenues  from  affiliated 
companies. 

13.  In  this  context,  the  application  of 
the  statutory  definition  to  radio  stations 
is  of  concern.  An  element  of  the 
definition  of  “small  business”  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time 
and  in  this  context  to  define  or  quantify 
the  criteria  that  would  establish  whether 
a  specific  radio  station  is  dominant  in 


its  field  of  operation.  Accordingly,  the 
foregoing  estimate  of  small  businesses  to 
which  the  rules  may  apply  does  not 
exclude  any  radio  station  from  the 
definition  of  a  small  business  on  this 
basis  and  is  therefore  over-inclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  “small  business”  is  that  the 
entity  must  be  independently  owned 
and  operated.  We  note  that  it  is  difficult 
at  times  to  assess  these  criteria  in  the 
context  of  media  entities,  and  our 
estimates  of  small  businesses  to  which 
they  apply  may  be  over-inclusive  to  this 
extent. 

14.  Cable  and  Other  Program 
Distribution.  The  Census  Bureau 
recently  updated  the  NAICS  and  these 
firms  are  included  in  the  Wired 
Telecommunications  Carriers  category, 
described  as:  “This  industry  comprises 
establishments  primarily  engaged  in 
operating  and/or  providing  access  to 
transmission  facilities  and  inft’astructure 
that  they  own  and/or  lease  for  the 
transmission  of  voice,  data,  text,  sound, 
and  video  using  wired 
telecommunications  networks. 
Transmission  facilities  may  be  based  on 
a  single  technology  or  a  combination  of 
technologies.  Establishments  in  this 
industry  use  the  wired 
telecommunications  network  facilities 
that  they  operate  to  provide  a  variety  of 
services,  such  as  wired  telephony 
services,  including  VoIP  services;  wired 
(cable)  audio  and  video  programming 
distribution;  and  wired  broadband 
Internet  services.  By  exception, 
establishments  providing  satellite 
television  distribution  services  using 
facilities  and  inlrastructiu’e  that  they 
operate  are  included  in  this  industry.” 
The  SBA  has  updated  the  small 
business  size  standards  to  accord  with 
the  revised  NAICS.  The  size  standard 
for  Wired  Telecommunications  Carriers 
is  all  firms  having  an  average  of  1,500 
or  fewer  employees.  The  Census  Bureau 
has  not  collected  information  on  the 
size  distribution  of  firms  in  the  revised 
classification  of  Wired 
Telecommunications  Carriers. 
Accordingly  we  will  apply  the  new  size 
standard  to  Census  Bureau  data  for  2002 
regarding  the  size  distribution  of  Cable 
and  Other  Program  Distribution.  There 
were  a  total  of  1,191  firms  in  this 
category  that  operated  for  the  entire 
year.  Of  this  total,  1,178  firms  had  fewer 
than  1,000  employees.  Thus,  under  this 
size  standard,  the  majority  of  firms  can 
be  considered  small. 

15.  Cable  Companies  and  Systems. 
The  Commission  has  also  developed  its 
own  small  business  size  standards,  for 
the  purpose  of  cable  rate  regulation. 
Under  the  Commission’s  rules,  a  “small 
cable  company”  is  one  serving  400,000 
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or  fewer  subscribers,  nationwide. 
Industry  data  indicate  that,  of  994  cable 
operators  nationwide,  all  but  thirteen 
are  small  under  this  size  standard.  In 
addition,  under  the  Commission’s  rules, 
a  “small  system”  is  a  cable  system 
serving  15,000  or  fewer  subscribers. 
Industry  data  indicate  that,  of  6,391 
systems  nationwide,  5,399  systems  have 
under  10,000  subscribers,  and  an 
additional  352  systems  have  10,000- 
19,999  subscribers.  Thus,  under  this 
second  size  standard,  most  cable 
systems  are  small. 

16.  Cable  System  Operators.  The 
Communications  Act  of  1934,  as 
amended,  also  contains  a  size  standard 
for  small  cable  system  operators,  which 
is  “a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1  percent  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000.”  The 
Commission  has  determined  that  an 
operator  serving  fewer  than  653,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  its  afhliates,  do  not 
exceed  $250  million  in  the  aggregate. 
Industry  data  indicate  that,  of  994  cable 
operators  nationwide,  all  but  thirteen 
are  small  under  this  size  standard.  We 
note  that  the  Commission  neither 
requests  nor  collects  information  on 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
aimual  revenues  exceed  $250  million, 
and  therefore  we  are  unable  to  estimate 
more  accurately  the  number  of  cable 
system  operators  that  would  qualify  as 
small  under  this  size  standard. 

17.  Private  Cable  Operators  (FCOs) 
also  known  as  Satellite  Master  Antenna 
Television  (SMATV)  Systems.  PCOs, 
also  known  as  SMATV  systems  or 
private  communication  operators,  are 
video  distribution  facilities  that  use 
closed  transmission  paths  without  using 
any  public  right-of-way.  PCOs  acquire 
video  programming  and  distribute  it  via 
terrestrial  wiring  in  urban  and  suburban 
multiple  dwelling  units  such  as 
apartments  and  condominiums,  and 
commercial  multiple  tenant  units  such 
as  hotels  and  office  buildings.  The  SBA 
definition  of  small  entities  for  Wired 
Telecommunications  Carriers  includes 
PCOs  or  SMATV  systems  and,  thus, 
small  entities  are  defined  as  all  such 
companies  with  1 ,500  or  fewer 
employees.  Currently,  there  are 
approximately  76  members  in  the 
Independent  Multi-Family 
Communications  Council  (IMCC),  the 
trade  association  that  represents  PCOs. 
Individual  PCOs  often  serve 


approximately  3,000—4,000  subscribers, 
but  the  larger  operations  serve  as  many 
as  15,000-55,000  subscribers.  In  total, 
PCOs  currently  serve  approximately  1.1 
million  subscribers.  Because  these 
operators  eu’e  not  rate  regulated,  they  are 
not  required  to  file  employment  data 
with  the  Commission.  Furthermore,  we 
are  not  aware  of  any  privately  published 
employment  information  regarding 
these  operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  PCOs,  we  believe  that  a  substantial 
number  of  PCO  may  qualify  as  small 
entities. 

18.  Home  Satellite  Dish  ("HSD”) 
Service.  Because  HSD  provides 
subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  Wired 
Telecommunications  Carriers,  which 
includes  all  such  companies  with  1,500 
or  fewer  employees.  HSD  or  the  large 
dish  segment  of  the  satellite  industry  is 
the  original  satellite-to-home  service 
offered  to  consumers,  and  involves  the 
home  reception  of  signals  transmitted 
by  satellites  operating  generally  in  the 
C-band  frequency.  Unlike  DBS,  which 
uses  small  dishes,  HSD  antennas  are 
between  four  and  eight  feet  in  diameter 
and  can  receive  a  wide  range  of 
unscrambled  (free)  programming  and 
scrcimbled  programming  purchased  from 
program  packagers  that  are  licensed  to 
facilitate  subscribers’  receipt  of  video 
programming.  There  are  approximately 
30  satellites  operating  in  the  C-band, 
which  carry  over  500  channels  of 
programming  combined;  approximately 
350  channels  are  available  free  of  charge 
and  1 50  are  scrambled  and  require  a 
subscription.  HSD  is  difficult  to 
quantify  in  terms  of  employment.  HSD 
owners  have  access  to  program  channels 
placed  on  C-band  satellites  by 
programmers  for  receipt  and 
distribution  by  MVPDs.  In  January  2007, 
there  were  68,781  households 
authorized  to  receive  HSD  service.  The 
Commission  has  no  information 
regarding  the  number  of  employees  for 
the  four  C-Band  distributors. 

19.  Wireless  Cable  Systems.  Wireless 
cable  systems  use  the  Broadband  Radio 
Service  (“BRS”)  and  Educational 
Broadband  Service  (“EBS”)  frequencies 
in  the  2  GHz  band  to  transmit  video 
programming  and  provide  broadband 
services  to  subscribers.  The  Census 
Bureau  recently  updated  the  NAICS  and 
these  firms  are  now  included  in  the 
Wireless  Telecommunications  Carriers 
(except  Satellite)  category,  described  as: 
“This  industry  comprises 
establishments  engaged  in  operating  and 
maintaining  switching  and  transmission 
facilities  to  provide  communications  via 
the  airwaves.  Establishments  in  this 


industry  haVo  fej>ectrum  licenses  and 
provide  servfbds  using  that  spectrum, 
such  as  cellular  phone  services,  paging 
services,  wireless  Internet  access,  and 
wireless  video  services.”  The  SBA  has 
updated  the  small  business  size 
standards  to  accord  with  the  revised 
NAICS  and,  for  Wireless 
Telecommunications  Carriers  (except 
Satellite),  the  standard  is  all  firms 
having  an  average  of  1,500  or  fewer 
employees. 

20.  "The  Commission  has  also  defined 
small  BRS  entities  in  the  context  of 
Commission  license  auctions.  In  the 
1996  BRS  (MMDS)  auction,  the 
Commission  defined  a  small  business  as 
an  entity  that  had  annual  average  gross 
revenues  of  less  than  $40  million  in  the 
previous  three  calendar  years.  This 
definition  of  a  small  entity  in  the 
context  of  MDS  auctions  was  approved 
by  the  SBA.  In  the  1996  auction,  67 
bidders  won  493  licenses.  Of  the  67 
auction  winners,  61  claimed  status  as  a 
small  business.  At  this  time,  the 
Commission  estimates  that  of  the  61 
small  business  1996  auction  winners,  48 
remain  small  business  licensees. 
Specifically,  the  Commission  estimates 
that  some  of  the  EBS  licensees  are  small 
businesses  since  there  eu'e  currently 
2,032  EBS  licensees,  and  all  but  100  of 
these  licenses  are  held  by  educational 
institutions.  In  addition  to  the  48  small 
businesses  that  hold  BTA 
authorizations,  there  are  also 
approximately  392  incumbent  BRS 
licensees  that  have  gross  revenues  that 
are  not  more  than  $40  million  and  are 
thus  considered  small  entities. 

21.  Although  the  SBA  changed  the 
small  business  definition  in  2007  so  that 
BRS  and  EBS  now  fall  under  Wireless 
Telecommunications  Carriers  (except 
Satellite),  we  lack  the  data  to  estimate 
how  many  entities  will  be  affected  by 
the  regulation.  Therefore,  we  continue 
to  employ  the  definition  for  small 
businesses  used  in  the  1996  auction, 
and  estimate  that  the  majority  of  the 
affected  entities  are  small. 

22.  Open  Video  Systems  (“OVS”).  The 
OVS  framework  provides  opportunities 
for  the  distribution  of  video 
programming  other  than  through  cable 
systems.  Because  OVS  operators  provide 
subscription  services,  OVS  falls  within 
the  SBA-recognized  definition  of  Wired 
Telecommunications  Carriers,  which 
provides  that  a  small  entity  is  one  with 
1,500  or  fewer  employees.  The 
Commission  has  certified  25  OVS 
operators,  with  some  now  providing 
service.  Broadband  service  providers 
(BSPs)  are  currently  the  only  significant 
holders  of  OVS  certifications  or  local 
OVS  franchises,  even  though  OVS  is  one 
of  four  statutorily-recognized  options  for 
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local  exchange  carriers  (LECs)  to  offer 
video  programming  services.  As  of  June 
2007,  BSPs  served  approximately  1.4 
million  subscribers,  representing  1.46 
percent  of  all  MVPD  households. 

Among  BSPs,  however,  those  operating 
under  the  OVS  framework  are  in  the 
minority,  with  approximately  eight 
percent  operating  with  an  OVS 
certification.  BSPs  include  companies 
such  as  RCN,  Champion  Broadband, 
Knology,  and  Sure  West 
Communications.  RCN  received 
approval  to  operate  OVS  systems  in. 

New  York  City,  Boston,  Washington,  DC 
and  other  areas.  The  Commission  does 
not  have  employment  information 
regarding  the  entities  authorized  to 
provide  OVS,  some  of  which  may  not 
yet  be  operational.  We  thus  believe  that 
at  least  some  of  the  OVS  operators  may 
qualify  as  small  entities. 

23.  Cable  and  Other  Subscription 
Programming.  The  Census  Bureau 
defines  this  category  as  follows:  “This 
industry  comprises  establishments 
primarily  engaged  in  operating  studios 
and  facilities  for  the  broadcasting  of 
programs  on  a  subscription  or  fee  basis. 

*  *  *  These  establishments  produce 
programming  in  their  own  facilities  or 
acquire  programming  from  external 
sources.  The  programming  material  is 
usually  delivered  to  a  third  party,  such 
as  cable  systems  or  direct-to-home 
satellite  systems,  for  transmission  to 
viewers.”  The  SBA  has  developed  a 
small  business  size  standard  for  firms 
within  this  category,  which  is:  firms 
with  $13.5  million  or  less  in  annual 
receipts.  According  to  Census  Bureau 
data  for  2002,  there  were  270  firms  in 
this  category  that  operated  for  the  entire 
year.  Of  this  total,  217  firms  had  emnual 
receipts  of  under  $10  million  and  13 
firms  had  annual  receipts  of  $10  million 
to  $24,999,999.  Thus,  under  this 
category  and  associated  small  business 
size  standard,  the  majority  of  firms  can 
be  considered  small. 

24.  A  “small  business”  under  the  RFA 
is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
[e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  “is  not  dominant  in  its 
field  of  operation.”  The  SBA’s  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operation  because  any  such 
dominance  is  not  “national”  in  scope. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

25.  Depending  on  the  rules  adopted  as 
a  result  of  this  FNPRM,  the  Report  and 
Order  ultimately  adopted  in  this 


proceeding  may  contain  new  or 
modified  information  collections.  We 
anticipate  that  none  of  the  changes 
would  result  in  an  increase  to  the 
reporting  and  recordkeeping 
requirements  of  broadcast  stations, 
newspapers,  or  applicants  for  licenses. 
As  noted  above,  we  invite  small 
business  entities  to  comment  in 
response  to  this  FNRPM. 

E.  Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

26.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 

.  differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

27.  We  are  directed  under  law  to 
describe  any  alternatives  we  consider, 
including  alternatives  not  explicitly 
listed  above.  The  FNPRM  seeks 
comment  on  whether  or  not  it  should 
retain  the  single  majority  shareholder 
exemption,  and  whether  eliminating  the 
exemption  would  negatively  impact 
capital  investment,  particularly  in  small 
businesses.  Additionally,  it  seeks 
comment  on  whether  or  not  to  bar  a 
limited  partner  from  selling  video 
programming  to  the  general  partner 
cable  entity  in  order  to  maintain 
insulated  limited  partner  status  for 
purposes  of  the  attribution  rules.  It  also 
seeks  comment  on  whether  to  conform 
various  aspects  of  the  ED  cable 
attribution  rule  to  the  amended  EDP 
broadcast  attribution  rule  upon  which 
the  cable  rule  was  based.  Finally,  it 
seeks  comment  on  how  it  should  craft 

a  rule  to  limit  the  number  of  cable 
channels  that  can  be  occupied  by 
affiliated  video  programming  services. 
Cable  ownership  limits  are  intended  to 
prevent  large  cable  entities  from 
unfairly  impeding  the  flow  of  video 
programming  to  consumers  through 
their  horizontal  reach  or  their  level  of 
vertical  integration.  We  anticipate  that 
any  channel  occupancy  limits  adopted 
by  the  Commission  will  have  little 
adverse  impact  on  small  cable  entities 
because  small  entities  as  a  general 
matter  do  not  approach  the  channel 
occupancy  limits  and  are  not  the  focus  ' 
of  the  rule.  We  also  expect  that. 


whichever  alternatives  are  chosen  with 
respect  to  revising  the  cable  attribution 
rules,  the  Commission  will  seek  to 
minimize  any  adverse  effects  on  small 
businesses. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

28.  None. 

Ex  Parte  Restrictions 

29.  This  is  a  permit-but-disclose 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission’s  rules.  See  generally  47 
CFR  1.1202, 1.1203,  and  1.1206(a). 

Ordering  Clauses 

30.  It  is  ordered  that  pursuant  to 
Sections  1,  4(i)  and  (j),  301,  302,  303, 

307,  308,  309,  319,  and  324  of  the 
Communications  Act  of  1934,  47  U.S.C. 
151, 154(i)  and  (j),  301,  302,  303,  307, 

308,  309,  319,  and  324  that  notice  is 
hereby  given  of  the  proposals  and 
tentative  conclusions  described  in  this 
Notice  of  Proposed  Rule  Making. 

31.  It  is  further  ordered  that  the 
Reference  Information  Center, 

Consumer  Information  Bureau,  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rule  Making,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  E8-3701  Filed  2-26-08;  8:45  am] 
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RIN  0648-AW06 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  Fisheries 
of  the  Bering  Sea  and  Aleutian  Islands 
Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Availability  of  an  amendment  to 
a  fishery  management  plan;  request  for 
comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  has  submitted 
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Amendment  89  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (FMP)  to  establish 
Bering  Sea  habitat  conservation 
measiues.  This  amendment,  if 
approved,  would  prohibit  nonpelagic 
trawling  in  certain  waters  of  the  Bering 
Sea  subarea  to  protect  bottom  habitat 
from  the  potential  adverse  effects  of 
nonpelagic  trawling.  This  amendment 
also  would  establish  the  Northern 
Bering  Sea  Research  Area  for  studying 
the  impacts  of  nonpelagic  trawling  on 
bottom  habitat.  This  action  is  necessarj' 
to  protect  portions  of  the  Bering  Sea 
subarea  bottom  habitat  from  the 
potential  adverse  effects  of  nonpelagic 
trawling.  This  action  is  intended  to 
promote  the  goals  and  objectives  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 
FMP,  and  other  applicable  laws. 
Comments  from  the  public  are  welcome. 
OATES:  Written  comments  on  the 
amendment  must  be  received  by  1700 
hours,  A.l.t.  on  April  28,  2008. 
ADDRESSES:  Send  comments  to  Sue 
Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  Attn: 
Ellen  Sebastian.  You  may  submit 
comments,  identified  by  O648-AWO0, 
by  any  one  of  the  following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal  http:// 
www.regulations.gov. 

•  Mail:  P.O.  Box  21668,  Juneau,  AK 
99802. 

•  Hand  delivery:  709  West  9th  Street, 
Room  420A,  Juneau,  AK. 

•  Fax:  907-586-7557. 

All  comments  received  are  a  part  of 
the  public  record  and  will  generally  be 
posted  to  http://www.regulations.gov 
without  change.  All  Personal  Identifying 
Information  (e.g.,  name,  address) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information. 

NMFS  will  accept  anonymous 
comments.  Attachments  to  electronic 
comments  will  be  accepted  in  Microsoft 
Word,  Excel,  WordPerfect,  or  Adobe 
portable  document  file  (pdf)  formats 
only. 

Copies  of  the  FMP  amendment,  maps 
of  the  Bering  Sea  subarea  nonpelagic 
trawl  closure  areas  and  Northern  Bering 
Sea  Research  Area,  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  for 
this  action  may  be  obtained  from  the 
Alaska  Region  NMFS  address  above  or 


from  the  Alaska  Region  NMFS  website 
at  http://www.fakr.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  907-586-7228  or 
melanie.brown@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  submit  any  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP  amendment, 
immediately  publish  a  notice  in  the 
Federal  Register  that  the  amendment  is 
available  for  public  review  and 
comment. 

If  approved  by  NMFS,  this 
amendment  would  revise  the  FMP  by 
establishing  areas  closed  to  nonpelagic 
trawling  in  the  Bering  Sea  subarea.  In 
June  2007,  the  Council  recommended 
certain  portions  of  the  Bering  Sea 
subarea  be  closed  to  nonpelagic  trawling 
to  prevent  the  potential  adverse  effects 
of  nonpelagic  trawling  on  portions  of 
bottom  habitat  of  the  Bering  Sea 
subarea.  These  closed  areas  would 
include  locations  that  have  not  been 
previously  fished  with  nonpelagic  trawl 
gear,  nearshore  bottom  habitat  areas  that 
may  support  subsistence  marine 
resources,  and  a  research  area  that  could 
be  used  for  studying  the  potential 
impacts  of  nonpelagic  trawling  on 
bottom  habitat.  Maps  of  the  four  areas 
that  would  be  closed  to  nonpelagic 
trawling  and  the  research  area  are 
available  from  the  Alaska  Region  NMFS 
website  at  http://www.fakr.noaa.gov/ 
habitat/efh.htm.  Each  proposed  closed 
area  and  the  research  area  are  described 
below. 

Bering  Sea  Habitat  Conservation  Area 

The  Council  recommended 
preventing  expansion  of  the  nonpelagic 
trawl  fisheries  into  portions  of  the 
Bering  Sea  subarea  not  previously 
fished  with  nonpelagic  trawl  gear  by 
limiting  nonpelagic  trawling  to 
locations  historically  fished  with 
nonpelagic  trawl  gear.  Areas  not 
historically  fished  with  nonpelagic 
trawl  gear  include  portions  of  the  Bering 
Sea  subarea  located  in  the  deep  water 
basin  southwest  of  the  continental  slope 
and  in  the  northern  portion  of  the 
subarea.  The  portion  of  the  Bering  Sea 
subarea  historically  fished  with 
nonpelagic  trawl  gear  is  on  the 
continental  slope  northeast  of  the  deep 
water  basin,  not  including  existing  trawl 
closures  (such  as  the  Pribilof  Island 
Area  Habitat  Conservation  Zone  and  the 


Chum  and  ChinDok  Salmon  Savings 
Areas)  and  south  of  Nunivak  and  St. 
Matthew  Islands.  Several  closures  that 
cover  the  entire  northern  portion  of  the 
Bering  Sea  subarea  also  were 
recommended  by  the  Council  for  this 
proposed  amendment  and  are  further 
explained  below. 

The  Bering  Sea  Habitat  Conservation 
Area  (BSHCA)  is  designed  to  prevent 
expansion  of  the  nonpelagic  trawl 
fishery.  The  BSHCA  would  be  located 
primarily  in  the  deep  waters  of  the 
Bering  Sea  subarea  including  statistical 
area  530  and  portions  of  areas  518,  523, 
533,  and  531.  The  BSHCA  would  cover 
46,776  square  nautical  miles  (nm^). 

Nunivak  Island,  Etolin  Strait,  and 
Kuskokwim  Bay  Habitat  Conservation 
Area 

The  Council  consulted  with  a  working 
group  of  nonpelagic  trawl  fishing 
industry  members  and  subsistence 
resources  users  to  identify  bottom 
habitat  in  the  Bering  Sea  subarea  that 
may  support  subsistence  marine 
resources  and  to  identify  potential 
nonpelagic  trawl  fishery  management 
measures.  This  group  identified 
potential  important  bottom  habitat  in 
the  Bering  Sea  subarea  that  may  support 
subsistence  marine  resources  and 
recommended  locations  to  be  closed  to 
nonpelagic  trawling.  Based  on  this 
workgroup’s  recommendation,  the 
Council  recommended  closing  waters 
surrounding  Nunivak  Island,  and  within 
Etolin  Strait  and  Kuskokwim  Bay,  to 
nonpelagic  trawling.  Amendment  89 
would  establish  this  area  as  the  Nunivak 
Island,  Etolin  Strait,  and  Kuskokwim 
Bay  Habitat  Conservation  Area.  This 
habitat  conservation  area  would  cover 
9,777  nm2. 

St.  Lawrence  Island  Habitat 
Conservation  Area  and  St.  Matthew 
Islands  Habitat  Conservation  Area 

The  Council  recommended  closing 
waters  near  St.  Matthew  and  St. 
Lawrence  Islands  to  nonpelagic  trawling 
for  the  protection  of  blue  king  crab 
habitat  and  to  protect  bottom  habitat 
areas  near  St.  Lawrence  Island  that  may 
support  subsistence  marine  resources. 
Amendment  89  would  establish  these 
areas  as  the  St.  Matthew  Island  Habitat 
Conservation  Area  and  the  St.  Lawrence 
Island  Habitat  Conservation  Area.  These 
habitat  conservation  areas  would  cover 
11,065  nm2. 

Northern  Bering  Sea  Research  Area 

The  Council  also  recommended 
establishing  the  Northern  Bering  Sea 
Research  Area  (NBSRA)  to  provide  an 
opportunity  to  further  understand  the 
potential  effects  of  nonpelagic  trawling 
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on  Bering  Sea  subarea  bottom  habitat. 
This  area  would  contain  waters  with 
little  or  no  nonpelagic  trawling  in  the 
northern  portion  of  the  Bering  Sea 
subarea,  including  portions  of  statistical 
areas  514  and  524,  exclusive  of  the 
closure  around  St.  Lawrence  Island. 

This  area  would  cover  65,859  nm^. 

The  NBSRA  would  be  closed  to 
nonpelagic  trawling  to  provide  a  control 
area  to  study  the  potential  effects  of 
nonpelagic  trawling  on  bottom  habitat. 
Nonpelagic  trawling  within  the  NBSRA 
would  be  allowed  only  within  the  scope 
of  a  nonpelagic  trawling  effects  research 
plan.  A  research  plan  would  be 
developed,  in  cooperation  with  the 
Alaska  Fisheries  Science  Center,  to 
address  potential  protection  measiues 
for  species  that  may  depend  on  bottom 
habitat,  including  king  and  snow  crabs, 
marine  mammals,  and  Endangered 
Species  Act-listed  species,  and  to 


address  nearshore  subsistence  resources 
for  Western  Alaska  conununities.  This 
research  plan  would  be  reviewed  by  the 
Council  within  24  months  after  the 
publication  of  the  final  rule 
implementing  Amendment  89. 
Nonpelagic  trawling  in  the  NBSRA 
would  be  limited  to  fishing  under  an 
exempted  fishing  permit  that  would  be 
consistent  with  the  nonpelagic  trawling 
research  plan  approved  by  the  Council. 

NMFS  is  soliciting  public  comments 
on  the  proposed  amendment  through 
April  28,  2008.  A  proposed  rule  that 
would  implement  the  amendment  will 
be  published  in  the  Federal  Register  for 
public  comment  at  a  later  date, 
following  NMFS’  evaluation  under  the 
MagnuSon-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  amendment  in 
order  to  be  considered  in  the  approval/ 


disapproval  decision  on  the 
amendment.  All  conunents  received  on 
the  amendment  by  the  end  of  the 
comment  period,  whether  specifically 
directed  to  the  amendment  or  to  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision. 
Comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendment.  To  be  considered, 
comments  must  be  received — not  just 
postmarked  or  otherwise  transmitted — 
by  1700  hours,  A.l.t.  on  the  last  day  of 
the  comment  period. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  February  20,  2008. 

Emily  H.  Menashes 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  E8-3697  Filed  2-26-08;  8:45  am] 
BILLINd  CODE  3510-22-S 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Information  Collection;  United  States 
Warehouse  Act  (USWA) 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice:  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Farm  Service  Agency  (FSA)  is  seeking 
comments  from  all  interested 
individuals  and  organizations  on  an 
extension  of  a  currently  approved 
information  collection  process 
associated  with  the  regulations, 
licensing  and  electronic  provider 
agreements  issued  under  the  United 
States  Warehouse  Act  (USWA). 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  28,  2008  to 
be  assured  consideration. 

ADDRESSES:  We  invite  you  to  submit 
comments  on  this  Notice.  In  your 
comment,  include  volume,  date  and 
page  number  of  this  issue  of  the  Federal 
Register.  You  may  submit  comments  by 
any  of  the  following  methods: 

Mail:  Judy  Fry,  Agricultural  Marketing 
Specialist,  Warehouse  and  Inventory 
Division,  Farm  Service  Agency  (FSA), 
United  States  Depeutment  of 
Agricultme,  STOP  0553,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0553,  Fax  (202) 
690-1323, 

E-mail:  Send  comments  to 
Judy.Fry@wdc.usda.gov. 

Comments  also  should  be  sent  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Fry,  telephone  (202)  720-3822;  or  at 
Judy.Fr^wdc.usda.gov.  Persons  with 
disabilities  who  require  alternative 
means  for  communication  of  regulatory 
information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  USDA’s 


TARGET  Center  at  (202)  720-2600 
(voice  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Warehouse  Act 
(USWA). 

OMB  Control  Number:  0560-0120. 

Expiration  Date  of  Approval: 
September  30,  2008. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Secretary  of  Agriculture 
authorizes  FSA  under  the  USWA  to 
license  public  warehouse  operators  that 
are  in  the  business  of  storing 
agricultural  products;  to  examine  such 
federally-licensed  warehouses;  and  to 
license  qualified  persons  to  sample, 
inspect,  weigh,  and  grade  agricultural 
products.  The  FSA  licenses  under  the 
USWA  over  50  percent  of  all 
commercial  grain  and  cotton  warehouse 
capacities  in  the  United  States.  The 
regulations  as  issued  govern  the 
establishment  and  maintenance  of 
electronic  systems  under  which 
electronic  documents  including  title 
documents  on  shipment,  payment  and 
financing  that  may  be  issued  or 
transferred  for  any  agricultural  product. 

This  information  collection  allows  the 
FSA  to  effectively  administer  the 
regulations,  licensing  and  electronic 
provider  agreements  and  related 
reporting  and  recordkeeping 
requirements  under  the  USWA.  The 
forms  in  this  information  collection  are 
used  to  provide  those  charged  with 
issuing  licenses  under  the  USWA  as  a 
basis  to  determine  whether  the 
warehouse  and  the  warehouse  operator 
meet  application  requirements  to 
receive  a  license,  and  to  determine 
compliance  once  the  license  is  issued. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  0.41  hours  per 
response. 

Respondents:  Warehouse  operators 
and  electronic  providers. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Responses: 
25,795  Hours. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,626  Hours. 

Comments  are  invited  on  the 
following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 


proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  ageiy:y’s 
estimate  of  the  burden  of  the  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
technology;  or 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on  those  who 
are  to  respond  through  the  use  of 
appropriate  automated,.electrnnic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  made 
a  matter  of  public  record.  Comments 
will  be  summarized  and  included  in  the 
request  for  OMB  approval  of  the 
information  collection. 

Signed  in  Washington,  DC  on  February  20, 
2008. 

Glen  L.  Keppy, 

Administrator,  Farm  Service  Agency. 

(FR  Doc.  E8-3652  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  3410-05-P 


,  DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service,  an  Agency 
delivering  the  United  States  Department 
of  Agriculture’s  (USDA)  Rural 
Development  Utilities  Programs, 
hereinafter  referred  to  as  Rural 
Development,  invites  comments  on  this 
information  collection  for  which 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  will  be  requested. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  28,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Brooks,  Acting  Director, 
Program  Development  and  Regulatory 
An^ysis,  USDA  Rural  Development, 
1400  Independence  Avenue,  SW.,  STOP 
1522,  Room  5159  South  Building, 
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Washington,  DC  2025Q-1522. 

Telephone:  (202)  690-1078.  FAX:  (202) 
720-8435.  E-mail: 
micheIe.brooks@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget’s  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
Rural  Development  Utilities  Programs  is 
submitting  to  OMB  for  approval. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency’s  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Michele  Brooks,  Acting  Director, 
Program  Development  and  Regulatory 
Analysis,  USDA  Rural  Development, 
STOP  1522, 1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1522.  Fax: 
(202)  720-3485. 

Title:  Request  for  Mail  List  Data,  RUS 
Form  87. 

OMB  Control  Number:  0572-0051. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  The  RUS  Form  87  is  used  for 
both  the  Rural  Development  Electric 
and  Telecommunications  programs  to 
obtain  the  names  and  addresses  of  the 
borrowers’  officials  with  whom  they 
must  communicate  directly  in  order  to 
administer  the  Agency’s  lending 
programs.  Changes  occurring  at  the 
borrower’s  armual  meeting  (e.g.  the 
selection  of  board  members,  managers, 
attorneys,  certified  public  accountants, 
or  other  officials)  make  necessary  the' 
collection  of  information.  Hours  are 
being  reduced  in  the  information 
collection  package  to  accurately  reflect 
the  current  number  of  respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  .25  hour  per 
response. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,182. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  296  hours. 

Copies  of  this  information  collection 
can  be  obtained  fi-om  Gale  Richardson, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  720-0992.  Fax:  (202) 
720-3485.  E-mail: 
gale.richardson@wdc.  usda.gov. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated;  February  21,  2008. 

James  M.  Andrew, 

Administrator,  Rural  Utilities  Service. 

(FR  Doc.  E8-3659  Filed  2-26-08;  8:45  am] 
BILLING  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

U.S.  Census  Bureau 

Proposed  Information  Collection; 
Comment  Request;  2009  American 
Community  Survey  Content 

AGENCY:  U.S.  Census  Bureau, 

Commerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  To  ensure  consideration,  written 
comments  must  be  submitted  on  or 
before  April  28,  2008. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Susan  Schechter,  U.S. 
Census  Bureau,  American  Community 
Survey  Office,  Washington,  DC  20233, 
by  FAX  to  (303)  763-8070  or  via  the 


Internet  at 

susan.schechter.bortner@census.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Given  the  rapid  demographic  changes 
experienced  in  recent  years  and  the 
strong  expectation  that  such  changes 
will  continue  emd  accelerate,  the  once- 
a-decade  detailed  data  collection  as  part 
of  a  decennial  census  is  no  longer 
acceptable.  To  meet  the  needs  and 
expectations  of  the  country,  the  Census 
Bureau  developed  the  American 
Community  Survey.  This  survey  collects 
detailed  population  and  housing  data 
every  month  and  provides  tabulations  of 
these  data  on  a  yearly  basis.  In  the  past, 
the  long-form  data  were  collected  only 
at  the  time  of  each  decennial  census. 

The  American  Community  Survey 
allowed  the  Census  Bureau  to  remove 
the  long-form  ft'om  the  plans  for  the 
2010  Census,  thus  reducing  operational 
risks,  improving  accuracy,  and 
providing  more  relevant  data.  After 
years  of  development  and  testing,  the 
American  Community  Survey  began  full 
implementation  in  households  in 
January  2005  and  in  group  quarters 
(GQs)  in  January  2006. 

The  American  Community  Survey 
provides  more  timely  information  for 
critical  economic  planning  by 
governments  and  the  private  sector.  In 
the  current  information-based  economy, 
federal,  state,  tribal,  and  local  decision 
makers,  as  well  as  private  business  and 
non-governmental  organizations,  need 
current,  reliable,  and  comparable 
socioeconomic  data  to  chart  the  future. 

In  2006,  the  American  Community 
Survey  began  publishing  up-to-date 
profiles  of  American  communities  every 
year,  providing  policymakers,  planners, 
and  service  providers  in  the  public  and 
private  sectors  this  information  every 
year — not  just  every  ten  years. 

The  American  Community  Survey 
will  provide  data  at  the  census  tract 
level  by  July  2010.  These  data  are 
needed  by  federal  agencies  and  others 
and  provides  assurances  that  long-form 
type  data  are  available  after  the 
elimination  of  the  long-form  ft-om  the 
2010  Census. 

The  Census  Bureau  presently  plans  to 
resubmit  the  American  Community 
Survey  to  the  Office  of  Management  and 
Budget  (OMB)  for  extended  clearance 
with  content  changes. 

In  the  2007  American  Community 
Survey  Content  Test,  the  Census  Bureau 
conducted  testing  of  a  new  question 
topic,  field  of  bachelor’s  degree, 
identified  by  the  National  Science 
Foundation.  Following  cognitive  testing,’ 
two  versions  with  a  new  question  on 
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field  of  bachelor’s  degree  were  field- 
tested:  Categorical  and  open-ended.  The 
results  of  the  2007  Content  Test  were 
presented  to  OMB  in  February  2008. 

In  addition  to  the  new  field  of  degree 
question,  the  Census  Bureau  proposes 
restoration  of  the  Duration  of  Vacancy 
question  that  was  previously  collected 
as  part  of  the  American  Community 
Siu^^ey.  These  data  will  be  collected  on 
the  American  Community  Survey 
Computer-assisted  Personal  Interview 
(CAPI)  instrument  and  during 
Telephone  Questionnaire  Assistance 
(TQA)  interviews.  In  addition, 
households  that  are  determined  to  be 
vacant  during  the  edit  follow-up 
interview  will  be  asked  this  question. 

II.  Method  of  Collection 

The  Census  Bureau  will  mail 
questionnaires  to  households  selected 
for  the  American  Community  Survey. 
For  households  that  do  not  retimi  a 
questioimaire.  Census  Bureau  staff  will 
attempt  to  conduct  interviews  via 
Computer-assisted  Telephone 
Interviews  (CATI)  and  conduct  CAPI  for 
a  sub  sample  of  non-respondents.  A 
contact  reinterview  will  be  conducted 
firom  a  small  sample  of  respondents. 

For  most  types  of  group  quarters 
(GQs),  the  Census  Bureau  field 
representatives  (FRs)  will  conduct 
personal  interviews  with  respondents  to 
complete  questionnaires  or,  if  necessary, 
leave  questionnaires  and  ask 
respondents  to  complete.  Information 
from  GQ  contacts  will  be  collected  via 
CAPI.  A  GQ  contact  reinterview  will  be 
conducted  from  a  sample  of  GQs 
primarily  through  CATI.  A  very  small 
percentage  of  the  GQ  reinterviews  will 
be  conducted  via  CAPI. 

The  Census  Bureau  staff  will  provide 
Telephone  Questionnaire  Assistance 
(TQA)  and  if  the  respondent  indicates  a 
desire  to  complete  the  survey  by 
telephone,  the  TQA  interviewer 
conducts  the  interview. 

III.  Data 

OMB  Control  Number:  0607-0810. 

Form  Number:  ACS-1,  ACSl(SP), 
ACS-1  (PR),  ACS-1  (PR)SP.  ACS- 
1(GQ),  ACS-1(PR(GQ),  GQFQ,  ACS 
CATI  (HU),  ACS  CAPI  (HU),  ACS  RI 
(HU),  and  AGQ  RI. 

Tyme  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
Each  year:  3,000,000  households; 
200,000  persons  in  group  quarters; 
20,000  contacts  in  group  quarters; 

27,000  households  for  reinterview;  and 
'l,500  group  quarters  contacts  for 
reinterview. 


Estimated  Time  Per  Response:  38 
minutes  per  household;  15  minutes  per 
group  quarters  contact;  25  minutes  per 
resident  in  group  quarters;  and  10 
minutes  per  household  or  groups 
quarters  contact  in  the  reinterview 
samples. 

Estimated  Total  Annual  Burden 
Hours:  1,994,500. 

Estimated  Total  Annual  Cost:  $0 
(except  for  their  time). 

Respondent’s  Obligation:  Mandatory. 

Lego/ Authority;  Title  13  U.S.C., 
Section  182. 

rV;  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  21,  2008. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  E8-3649  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  3S1(M)7-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  9-2008] 

Foreign-Trade  Zone  39  Dallas-Fort 
Worth,  TX;  Application  for  Subzone 
Status;  The  Apparel  Group,  Ltd. 
(Apparel  Distribution) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
FTZ  39,  requesting  special-purpose 
subzone  status  for  the  apparel 
warehousing  and  distribution  facility  of 
The  Apparel  Group  Ltd.  (TAG),  located 
in  Lewisville,  Texas.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 


and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
February  19,  2008. 

The  TAG  facility  (150  employees/26 
acres/153,750  sq.ft.)  is  located  at  883 
-Trinity  Drive  in  Lewisville  (Denton 
Coimty),  Texas.  The  facility  is  used  for 
warehousing  and  distribution  of  foreign- 
origin  apparel  for  the  U.S.  market  and 
export.  FTZ  procedures  would  be 
utilized  to  support  TAG’s  distribution 
activity.  Finished  apparel  products  to  be 
admitted  to  the  proposed  subzone  for 
distribution  would  include  men’s,  boys’, 
women’s  and  girls’  coats,  suits,  jackets, 
trousers,  pants,  blouses,  shirts,  tops, 
jumpers,  gowns,  underwear,  hosiery, 
pajamas,  robes,  athletic  wear,  neckties, 
scarves,  shawls,  mufflers,  gloves/ 
mittens,  uniforms,  and  infants’  apparel. 
Certain  textile  fabrics  (wool,  cotton, 
man-made  fiber)  would  also  be 
distributed  from  the  proposed  subzone. 
All  foreign-origin  apparel  and  textile 
products  classified  under  Textile  Import 
Quota  categories  will  be  admitted  to  the 
proposed  subzone  uilder  privileged 
foreign  statu  s  (19  CFR  §  146.41)  or 
domestic  (duty  paid)  status  (19  CFR 
§  146.43).  The  applicant  is  not  seeking 
manufacturing  or  processing  authority 
with  this  request. 

FTZ  procedures  would  exempt  TAG 
from  customs  duty  payments  on  foreign 
products  that  are  re-exported  (about  4% 
of  shipments).  On  domestic  sales,  duty 
payments  would  be  deferred  until  the 
foreign  merchandise  is  shipped  fi'om  the 
facility  and  entered  for  U.S. 
consumption.  Certain  logistical/supply 
chain  management  efficiencies  would 
also  be  realized  through  subzone  status. 
The  application  indicates  that  the 
savings  from  FTZ  procedures  would 
help  improve  the  facility’s  international 
competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  April  28,  2008.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  May  12,  2008. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations:  U.S.  Department  of 
Commerce  Export  Assistance  Center, 

808  Throckmorton  Street,  Fort  Worth, 
Texas  76102-6315;  and.  Office  of  the 
Executive  Secretary,  Forqign-Trade 
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Zones  Board,  Room  2814B,  U.S. 
Department -of  Commerce,  1401 
Constitution  Avenue,  NW,  Washington, 
DC  20230-0002.  For  further 
information,  contact  Pierre  Duy  at 
pierre_duy@ita.doc.gov,  or  (202)  482- 
1378.- 

Dated:  February  19,  2008. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E8-3710  Filed  2-26-08;  8:45  am] 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

(Docket  7-2008) 

Foreign-Trade  Zone  227  -  Durant, 
Okiahoma;  Appiication  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  Rural  Enterprises  of 
Oklahoma,  Inc.,  grantee  of  FTZ  227, 
requesting  authority  to  expand  its 
existing  zone  to  include  two  new  sites 
in  Carter  County,  Oklahoma,  adjacent  to 
the  Dallas/Fort  Worth  Customs  and 
Border  Protection  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81  u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  February  8,  2008. 

FTZ  227  was  approved  on  January  27, 
1998  (Board  Order  947,  63  FR  5929,  2/ 
5/98).  The  zone  project  currently 
consists  of  30  acres  within  the  280-acre 
Texoma  Industrial  Park  located  near 
U.S.  Highway  69/75  in  Durant. 

The  applicant  is  now  requesting 
authority  to  expand  the  zone  to  include 
two  sites  in  Carter  County:  Proposed 
Site  2  (2,790  acres) — Ardmore  Industrial 
Airpark  located  on  Highway  53  in 
Springer;  and.  Proposed  Site  3  (122 
acres) — Westport  Industrial  Park  located 
west  of  Interstate  35  between  Prairie 
Valley  Road  and  12th  Avenue  NW  in 
Ardmore.  Proposed  Site  2  is  owned  by 
the  Ardmore  Development  Authority, 
City  of  Ardmore,  Sovereign  Oklahoma 
Development  L.L.C.  and  Highway  53, 
L.L.C.  Proposed  Site  3  is  owned  by 
Ardmore  Development  Authority,  JVS, 
Inc.,  Premium  Beers  of  Oklahoma, 
L.L.C.,  Longhorn  Scooters,  Inc.,  KRC 
Investments,  LLC,  and  Sooner  Lift,  Inc. 
The  sites  will  provide  warehousing  and 
distribution  services  to  area  businesses. 
No  specific  manufacturing  authority  is 
being  requested  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 


In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  April  28,  2008.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  periodjo  May  12,  2008. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations:  Office  of  Rural 
Enterprises  of  Oklahoma,  Inc.,  2912 
Enterprise  Boulevard,  Durant,  OK 
74701;  and.  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
Room  2111,  U.S.  Department  of 
Commerce,  1401  Clonstitution  Avenue, 
NW,  Washington,  DC  20230. 

For  further  information,  contact 
Camille  Evans  at 

Camille _ Evans@ita.doc.gov  or  at  (202) 

482-2350. 

Dated:  February  11,  2008. 

Andrew  McGilvray, 

Executive  Secretary. 

(FR  Doc.  E8-3707  Filed  2-26-08;  8:45  am] 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  8-2008] 

Foreign-Trade  Zone  230  Greensboro, 
North  CarolinaApplication  for 
Subzone;  Banner  Pharmacaps,  Inc.; 
(Pharmaceutical  and  Soft  Gelatin 
Capsule  Manufacturing)  High  Point, 
North  Carolina 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Piedmont  Triad 
Partnership,  grantee  of  FTZ  230, 
requesting  special-purpose  subzone 
status  with  manufacturing  authority  for 
certain  prescription  pharmaceutical 
products  and  soft  gelatin  capsules  at  the 
manufacturing  facility  of  Banner 
Pharmacaps,  Inc.  (Banner),  located  in 
High  Point,  North  Carolina.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  February 
12,  2008. 

The  proposed  subzone  facility  (51.3 
acres,  2  buildings  totaling  263,000  sq.  ft. 


approx.  40%  of  which  is  devoted  to 
manufacturing)  is  located  at  4125 
Premier  Drive  in  High  Point,  North 
Carolina. 

Banner  is  a  contract  manufacturer  of 
soft  gelatin  capsules  for  prescription  ' 
and  over-the-counter  (OTC) 
pharmaceuticals,  and  nutritional 
products.  The  Banner  facility  (500 
employees)  has  requested  authority  to 
manufacture  under  zone  procedures  a 
variety  of  prescription  pharmaceutical 
products  that  fall  within  HTSUS 
categories  3004.50  and  3004.90  (duty¬ 
free).  The  initial  products  within  these 
categories  to  be  manufactured  under 
FTZ  procedures  are  a  treatment  for 
obesity,  using  active  ingredient  MK- 
0364;  and,  a  drug  for  the  prevention  of 
organ  rejection,  using  ISA  247.  These 
ingredients  are  classified  under  HTSUS 
2933.39  6.5%  duty  rate.  Other  potential 
products  include  treatments  for  obesity, 
migraines,  organ  rejection  prevention, 
seizures,  Parkinson’s  disease,  viral 
infections,  cold' and  cough,  and 
prescription  vitamin  D.  Banner  is 
requesting  authority  to  make  these 
products  with  active  ingredients  that 
fall'within  the  following  categories; 
HTSUS  2915.90,  2921.30,  2922.49, 
2933.39,  2933.79,  2935.00,  and  3503.00. 
Active  ingredients  from  these  categories 
specifically  cited  in  the  application 
include  valproic  acid,  amantadine, 
benzonatate,  ethosuximide, 
cyclosporine,  nimodipine,  and 
zonisamide.  Foreign-origin  active 
ingredient  inputs  to  be  used  in  the 
manufacturing  process  (up  to  50  percent 
of  finished  product  value)  have  duty 
rates  ranging  from  3.7  percent  to  6.5 
percent,  ad  valorem.  For  each  of  the 
finished  prescription  pharmaceutical 
products  (HTSUS  3004.50  and  3004.90), 
the  active  ingredients  may  be  combined 
with  edible  gelatin  (HTSUS  3503.00  — 
2.8  cents/kg.  -i-  3.8-f-)  and  a  non-active 
filler  ingredient  (HTSUS  3906.10  - 
6.3-i-). 

Banner  is  also  applying  to  produce 
over-the-counter  pharmaceutical  and 
nutritional  products  (HTSUS  3004.90 
and  3004.50  duty-free,  HTSUS  1517.90 
-  8%,  and  HTSUS  2106.90  -  6.4-!-) 
under  zone  procedures  with  requested 
authority  limited  to  a  single  foreign- 
sourced  input:  edible  gelatin  (HTSUS 
3503.00  —  2.8  cents/kg.  3.8-!-). 

FTZ  procedures  would  exempt 
Banner  from  customs  duty  payments  on 
foreign  materials  used  in  export 
production.  Some  5  to  10  percent  of  the 
plant’s  shipments  are  exported.  On  its 
domestic  shipments.  Banner  could  defer 
duty  until  the  products  are  entered  for 
consumption,  and  choose  the  duty-free 
rate  that  applies  to  the  finished  product 
for  the  foreign  components  used  in 
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production.  The  company  may  also 
realize  certain  logistical/procedural 
savings  related  to  zone-to  zone  transfers 
and  direct  delivery  procedures,  as  well 
as  savings  on  materials  that  become 
scrap/waste  during  mcmufacturing.  The 
application  indicates  that  FTZ 
procedures  would  help  improve  the 
plant’s  international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  April  28,  2008.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  dvuing  the  subsequent 
15-day  period  (to  May  12,  2008). 

A  copy  of  the  application  will  bfe 
available  for  public  inspection  at  each  of 
the  following  locations:  U.S. 

Department  of  Commerce  Export 
Assistance  Center,  342  North  Elm  St., 
Greensboro,  NC  27401;  and.  Office  of 
the  Executive  Secretary,  Foreign-Trade 
Zones  Board,  Room  2111,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230-0002. 

For  further  information,  contact  Diane 
Finver  at  Diane_Finver@ita.doc.gov  or 
(202)  482-1367. 

DatedrFebniary  15,  2008. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E8-3709  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  March  11,  2008,  9  a.m..  Room 
3884,  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 


Administration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 
Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  Public. 

3.  Opening  remarks  by  Bureau  of 
Industiy  and  Security. 

4.  RPTAC  comments  on  Simplified 
Network  Application  Process-Redesign 
System  (SNAP-R). 

5.  Working  group  reports. 

6.  Regulations  update. 

7.  Export  Enforcement  update. 

8.  Automated  Export  System  (AES) 
update. 

Closed  Session 

9.  Discussion  of  matters  determined  to 
be  exempt  from  the  provisions  relating 
to  public  meetings  found  in  5  U.S.C. 
app.  2  §§  10(a)(1)  and  10(a)(3). 

The  open  session  will  be  accessible 
via  teleconference  to  20  participants  on 
a  first  come,  first  serve  basis.  To  join  the 
conference,  submit  inquiries  to  Ms. 
Yvette  Springer  at 
Yspringer@bis.doc.gov  no  later  than 
March  4,  2008. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  Ms. 
Springer  via  e-mail. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  14, 
2008,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  app.  2  §§(10)(d)), 
that  the  portion  of  the  meeting  dealing 
with  matters  the  disclosure  of  which 
would  be  likely  to  frustrate  significantly 
implementation  of  an  agency  action  as 
described  in  5  U.S.C.  552b(c)(9)(B)  shall 
be  exempt  from  the  provisions  relating 
to  public  meetings  found  in  5  U.S.C. 
app.  2  §§  10(a)(1)  and  10(a)(3).  The 
remaining  portions  of  the  meeting  will 
be  open  to  the  public. 


For  more  information,  call  Yvette 
Springer  at  (202)  482-2813. 

Dated:  February  21,  2008. 

Yvette  Springer, 

Committee  Liaison  Officer. 

(FR  Doc.  E8-3660  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  3S10->IT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  January 
anniversary  dates.  In  accordance  with 
the  Department’s  regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  February  27,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  E.  Forbes,  Office  of  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-4697. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2004),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  January  anniversary  dates.  With 
respect  to  the  antidumping  duty  order 
on  Wooden  Bedroom  Furnitiue  from  the 
People’s  Republic  of  China,  the 
initiation  of  the  antidumping  duty 
administrative  review  for  that  case  is 
being  published  in  a  separate  initiation 
notice. 

Initiation  of  Reviews: 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  January  31,  2009. 
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Period  to  be 
reviewed 


Antidumping  Duty  Proceedings 


SOUTH  AFRICA;  Ferrovanadium,  A-791-815  . . .  I  1/1/07-12/31/07 

Mittal  Steel  Lazero  Cardenas  ! 

The  People’s  Republic  of  China:  Wooden  Bedroom  Furniture,^  A-570-890  .  1/1/07-12/31/07 


None 

None 


Countervailing  Duty  Proceedings 
Suspension  Agreements 


^  The  administrative  review  for  the  above  referenced  case  will  be  published  in  a  separate  initiation  notice. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a- 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine,  consistent  with  FAG  Italia  v. 
United  States,  291  F.3d  806  (Fed.  Cir. 
2002),  as  appropriate,  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(cKl)(i). 

Dated:  February  21,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  E8-3706  Filed  2-26-08;  8:45  am] 
BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  Workflow  and 
Electronic  Health  Records  in  Small 
Medical  Practices 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 


ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
OATES:  Written  comments  must  be 
submitted  on  or  before  April  28,  2008. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Ram  D.  Sriram  Sriram  by  e- 
mail  at  Sriram@nist.gov  or  by  phone  on 
301-975-3507. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  goal  of  this  data  collection  is  to 
study  the  information  and  workflow 
practices  in  small  physicians’  offices.  To 
achieve  this,  the  Information 
Technology  Laboratory  (ITL)  of  NIST 
will  conduct  several  case  studies  on  this 
subject.  This  will  aid  in  developing  a 
standards-based  framework  for 
implementing  information  technology 
in  small  physicians’  offices. 

II.  Method  of  Collection 

Interviews  and  questionnaire  in  paper 
format. 

III.  Data 

OMB  Control  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 
Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

14. 

Estimated  Time  per  Response:  2-3 
hours. 


Estimated  Total  Annual  Burden 
Hours:  42. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated;  February  21,  2008. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  E8-3648  Filed  2-26-08;  8:45  am) 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE  - 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XF41 

Atlantic  Highly  Migratory  Species; 
Meeting  of  the  Atlantic  Highly 
Migratory  Species  Advisory  Panel 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  will  hold  a  3-day 
Highly  Migratory  Species  (HMS) 
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Advisory  Panel  (AP)  meeting  in  April 
2008.  The  intent  of  the  meeting  is  to 
consider  options  for  the  conservation 
and  management  of  Atlantic  HMS.  The 
meeting  is  open  to  the  public. 

DATES:  The  AP  meeting  will  be  held 
from  1  p.m.  to  5  p.m.  on  Tuesday,  April 
15,  2008,  from  8  a.m.  to  5  p.m.  on 
Wednesday,  April  16,  2008,  emd  from  8 
a.m.  to  12  noon  on  Thursday,  April  17, 
2008. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel,  8727  Colesville  Road, 
Silver  Spring,  MD  20910;  phone  301- 
589-5200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Othel  Freeman  or  Chris  Rilling  at  301- 
713-2347. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq.,  as  amended  by  the 
Sustainable  Fisheries  Act,  Public  Law 
104-297,  provided  for  the  establishment 
of  an  AP  to  assist  in  the  collection  and 
evaluation  of  information  relevant  to  the 
development  of  any  Fishery 
Management  Plan  (FMP)  for  HMS. 

NMFS  consults  with  and  considers  the 
comments  and  views  of  AP  members 
when  preparing  and  implementing 
FMPs  or  FMP  amendments  for  Atlantic 
tunas,  swordfish,  billfish,  and  sharks. 
The  AP  has  previously  consulted  with 
NMFS  on:  the  HMS  FMP  (April  1999), 
Amendment  1  to  the  HMS  FMP 
(December  2003),  Amendment  1  to  the 
Billfish  FMP  (April  1999),  and  the 
Consolidated  Atlantic  HMS  FMP 
(October  2006).  The  April  2008  AP 
meeting  will  focus  on  conservation  and 
management  options  for  Atlantic  tunas, 
swordfish,  billfish,  and  sharks. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Carol  Douglas  at  (301)  713-2347,  at  least 
7  days  prior  to  the  meeting. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  February  20,  2008. 

Alan  D.  Risenhoover 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  E8-3695  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Meeting  of  the  Board  of 
Visitors  of  Marine  Corps  University 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Board  of  Visitors  of  the 
Marine  Corps  University  (BOV  MCU) 
will  meet  to  review,  develop  and 
provide  recommendations  on  all  aspects 
of  the  academic  and  administrative 
policies  of  the  University;  examine  all 
aspects  of  professional  military 
education  operations;  and  provide  such 
oversight  and  advice,  as  is  necessary,  to 
facilitate  high  educational  standards 
and  cost  effective  operations.  The  Board 
will  be  focusing  primarily  on 
Information,  Education,  &  Technology 
Study  by  Flattery  Associates,  Sub- 
Committee  for  Marine  Corps  Museum 
and  revised  By-laws  for  the  Board  of 
Visitors.  All  sessions  of  the  meeting  will 
be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Monday,  April  7,  2008  from  8  a.m.  to  4 
p.m.  and  on  Tuesday,  April  8,  2008 
from  8  a.m.  to  12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Marine  Corps  University  in  the  Hooper 
Room;  Marine  Corps  University,  2076 
South  Street,  Quantico,  VA  22134. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Lanzillotta,  Executive  Secretary, 
Marine  Corps  University  Board  of 
Visitors,  2076  South  Street,  Quantico, 
VA  22134,  telephone  number:  703-784- 
4037. 

Dated:  February  15,  2008. 

T.M.  Cruz, 

Ueutenant,  Office  of  the  Judge  Advocate 
General,  U.S.  Navy,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  E8-3671  Filed  2-26-08;  8:45  ami 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
28,  2008. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  e-mail  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters  should 
include  the  following  subject  line  in 
their  response  “Comment:  [insert  OMB 
number],  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation”].  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/ or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated;  February  21,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Strengthening 
Historically  Black  Colleges  and 
Universities  Program  and  Historically 
Black  Graduate  Institutions. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  117. 

Burden  Hours:  889. 
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Abstract:  The  information  is  required 
of  institutions  of  higher  education 
V  designated  as  Historically  Black 
Colleges  and  Universities  and  Qualified 
Graduate  Programs.  Title  III,  Part  B  of 
the  Higher  Education  Act  of  1965,  as 
amended.  This  information  will  be  used 
for  the  evaluation  process  to  determine 
whether  proposed  activities  are 
consistent  with  the  legislation  and  to 
determine  dollar  share  of  congressional 
appropriation. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3583.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments”  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  E8-3663  Filed  2-26-08;  8:45  am) 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education 
SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

OATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
28,  2008. 

ADDRESSES:  Written  comnients  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 


Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  e-mail  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters  should 
include  the  following  subject  line  in 
their  response  “Comment:  [insert  OMB 
number],  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation”).  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Mcmagement  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMp  invites  public  comment. 

Dated:  February'  21,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Institute  of  Education  Sciences 

Type  of  Review:  New. 

Title:  Eighth  Grade  Access  to  Algebra 
I:  A  Study  of  Virtual  Algebra. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  1,494. 

Burden  Hours:  493. 

Abstract:  This  study  of  the  effects  of 
8th  grade  algebra  on  student  math 
achievement  and  advanced  course¬ 
taking  patterns  is  to  be  carried  out  by 
the  Northeast  and  Islands  Regional 


Education  Laboratory.  This  randomized 
controlled  field  trial  involves  60  schools 
in  Maine,  60  teachers,  and  1,800 
students.  Targeted  outcomes  are 
students’  mathematics  achievement,  as 
measured  by  scores  on  the  8th  grade 
Maine  Educational  Assessment  in 
mathematics,  scores  on  the  MWEA- 
MAP  test,  9th  grade  transcript  data,  10th 
grade  course  enrollments,  and  10th 
grade  PS  AT  scores. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3545.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments”  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a,  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

[FR  Doc.  E8-3747  Filed  2-26-08;  8:45  am) 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  to  the  General 
Electric  Company  From  the 
Department  of  Energy  Residential 
Refrigerator  and  Refrigerator-Freezer 
Test  Procedure  (Case  No.  RF-007) 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  Order. 

SUMMARY:  DOE  gives  notice  of  the 
Decision  and  Order  (Case  No.  RF-007) 
that  grants  to  the  General  Electric 
Company  (GE)  a  Waiver  from  the  DOE 
electric  refrigerator  and  refrigerator- 
freezer  test  procedure,  for  its  product 
line  containing  relative  humidity 
sensors  and  adaptive  control  anti-sweat 
heaters.  Under  today’s  Decision  and 
Order,  GE  shall  be  required  to  test  and 
rate  its  refrigerator-freezers  with 
adaptive  control  anti-sweat  heaters 
according  to  an  alternate  test  procedure 
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that  takes  this  technology  into  account 
when  measuring  energy  consumption. 
OATES:  This  Decision  and  Order  is 
effective  February  19,  2008,  and  will 
remain  in  effect  until  the  effective  date 
of  a  DOE  final  rule  prescribing  an 
amended  test  procedure  appropriate  for 
the  model  series  of  GE  refrigerator- 
freezers  covered  by  this  waiver. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Building  Technologies 
Program,  Mailstop  EE-2},  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121. 

Telephone:  (202)  586-9611,  E-mail: 
MichaeI.Raymond@ee.doe.gov;  Francine 
Pinto,  or  Eric  Stas,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  Mail 
Stop  GC-72,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0103,  (202)  586-9507;  e-mail: 
Fmncine.Pinto@hq.doe.gov  or 
Eric.Stas@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(1),  DOE 
gives  notice  of  the  issuance  of  its 
Decision  and  Order  as  set  forth  below. 

In  the  Decision  and  Order,  DOE  grants 
to  GE  a  Waiver  from  the  applicable 
residential  refrigerator  and  refrigerator- 
freezer  test  procedures,  at  10  CFR  part 
430  subpart  B,  appendix  Al,  for  its 
product  line  of  refrigerator-freezers  with 
relative  humidity  sensors  and  adaptive 
control  anti-sweat  heaters,  provided  that 
GE  tests  and  rates  such  products  to  the 
alternate  test  procedure  described  in 
this  notice.  Today’s  decision  requires 
that  GE  may  not  make  any 
representations  concerning  the  energy 
efficiency  of  these  products  unless  such 
product  has  been  tested  in  accordance 
with  the  DOE  test  procedure,  consistent 
with  the  provisions  and  restrictions  in 
the  alternate  test  procedure  set  forth  in 
the  Decision  and  Order  below,  and  such 
representation  fairly  discloses  the 
results  of  such  testing.’  (42  U.S.C. 
6293(c)) 

Issued  in  Washington,  DC,  on  February  19, 
2008. 

Alexander  A.  Karsner, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order 

In  the  Matter  of:  General  Electric 
Company.  (Case  No.  RF-007). 

Background 

Title  III  of  the  Energy  Policy  and 
Conservation  Act  (EPCA)  sets  forth  a 


’  Consistent  with  the  statute,  distributors, 
retailers,  and  private  labelers  are  held  to  the  same 
standard  when  making  representations  regarding 
the  energy  efficiency  of  these  products.  (42  U.S.C. 
6293(c)) 


variety  of  provisions  concerning  energy 
efficiency.  Part  A  ^  of  Title  III  provides 
for  the  “Energy  Conservation  Program 
for  Consumer  Products  Other  Than 
Automobiles.”  (42  U.S.C.  6291-6309) 
Part  A  includes  definitions,  test 
procedures,  labeling  provisions,  energy 
conservation  standards,  and  the 
authority  to  require  information  and 
reports  from  manufacturers.  Further, 

Part  A  authorizes  the  Secretary  of 
Energy  to  prescribe  test  procedures  that 
are  reasonably  designed  to  produce 
results  which  measure  energy 
efficiency,  energy  use,  or  estimated 
operating  costs,  and  that  are  not  unduly 
burdensome  to  conduct.  (42  U.S.C. 
6293(b)(3)) 

Today’s  notice  involves  residential 
products  under  Part  A.  Relevant  to  the 
current  Petition  for  Waiver,  the  test 
procedure  for  residential  electric 
refrigerator-freezers  is  contained  in  10 
CFR  part  430,  subpart  B,  Appendix  Al. 

DOE’S  regulations  contain  provisions 
allowing  a  person  to  seek  a  waiver  from 
the  test  procedure  requirements  for 
covered  consumer  products,  when  the 
petitioner’s  basic  model  contains  one  or 
more  design  characteristics  that  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption 
characteristics  as  to  provide  materially 
inaccurate  comparative  data.  10  CFR 
430.27(a)(1).  Petitioners  must  include  in 
their  petition  any  alternate  test 
procedures  known  to  evaluate  the  basic 
model  in  a  manner  representative  of  its 
energy  consumption  characteristics.  10 
CFR430.27(b)(l)(iii). 

The  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy  (the 
Assistant  Secretary)  may  grant  a  waiver 
subject  to  conditions,  including 
adherence  to  alternate  test  procedures. 
10  CFR  430.27(1).  In  general,  a  waiver 
will  remain  in  effect  until  final  test 
procedure  amendments  that  resolve  the 
problem  that  is  the  subject  of  the  waiver 
become  effective.  10  CFR  430.27(m). 

The  waiver  process  also  allows  any 
interested  person  who  has  submitted  a 
Petition  for  Waiver  to  file  an 
Application  for  Interim  Waiver  of  the 
applicable  test  procedure  requirements. 
10  CFR  430.27(a)(2).  The  Assistant 
Secretary  will  grant  an  Interim  Waiver 
request  if  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 


^Part  B  of  Title  III  of  EPCA  was  repealed  by  Pub. 
L.  109-58  and  redesignated  Part  A. 


that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  10  CFR  430.27(g). 

On  November  18,  2006,  GE  filed  a 
Petition  for  Waiver  from  the  test 
procedures  which  are  applicable  to  its 
product  line  of  refrigerator-freezers  with 
relative  humidity  sensors  and  adaptive 
control  anti-sweat  heaters.  The 
applicable  test  procedures  are  contained 
in  10  CFR  part  430,  subpart  B,  appendix 
Al — Uniform  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Electric  Refrigerators  and  Electric 
Refrigerator-Freezers.  GE  is  designing 
new  refrigerator-freezers  that  contain 
variable  anti-sweat  heater  controls  and 
relative  humidity  sensors  that  detect 
and  respond  to  a  broad  range.of 
temperature  and  humidity  conditions, 
and  then  activate  adaptive  heaters  as 
needed  to  evaporate  excess  moisture. 
GE’s  alternate  test  procedure  simulates 
the  energy  used  hy  the  adaptive  heaters 
in  a  typical  consumer  household. 
Because  the  existing  test  procedure 
under  10  CFR  part  430  takes  neither 
ambient  humidity  nor  adaptive 
technology  into  account,  it  does  not 
accurately  measure  the  energy 
consumption  of  GE’s  new  refrigerator- 
freezers  that  feature  humidity  sensors 
and  adaptive  control  anti-sweat  heaters. 
Consequently,  GE  has  submitted  an 
alternate  test  to  DOE  for  approval  to 
ensure  that  it  is  correctly  calculating  the 
energy  consumption  of  this  new  product 
line. 

On  April  17,  2007,  DOE  published 
GE’s  Petition  for  Waiver.  72  FR  19189. 
DOE  received  one  comment  on  the  GE 
petition,  from  the  Association  of  Home 
Appliance  Manufacturers  (AHAM), 
which  is  discussed  below. 

Assertions  and  Determinations 

GE’s  Petition  for  Waiver 

On  November  18,  2006,  GE  submitted 
a  Petition  for  Waiver  from  the  test 
procedures  applicable  to  residential 
electric  refrigerator-freezers.^  GE’s 
petition  asserts  that  the  energy  use  for 
its  refrigerator-freezers  with  relative 
humidity  sensors,  variable  anti-sweat 
heater  controls  and  adaptive  heaters 
cannot  be  accurately  tested  using  the 
current  test  procedure  because  these 
products  will  yield  a  different  test  result 
for  energy  consumption  depending  on 
the  ambient  relative  humidity  in  the  test 
chamber.  The  current  DOE  test 
procedure  does  not  specify  a  value  for 
the  relative  humidity  in  the  test 


^GE’s  petition  uses  the  terms  “refrigerator”  and 
“refrigerator-freezer”  interchangeably.  The  specific 
models  that  are  the  subject  of  this  waiver  are 
refrigerator-freezers. 
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chamber.  GE  included  an  alternate  test 
procedure  with  its  petition,  in  which  it 
proposed  to  “run  the  energy- 
consumption  test  with  the  anti-sweat 
heater  switch  in  the  ‘off  position  and 
then,  because  the  test  chamber  is  nol 
humidity-controlled,  to  add  to  that 
result  the  kilowatt  hours  per  day 
derived  by  calculating  the  energy  used 
when  the  anti-sweat  heater  is  in  the  ‘on’ 
position.”  (GE  Petition,  page  4.) 
According  to  GE,  the  objective  of  this 
approach  is  to  simulate  the  average 
energy  used  by  the  adaptive  anti-sweat 
heaters  as  activated  in  typical 
consumer  households  across  the  United 
States.  {Id.)  To  determine  the  conditions 
in  a  typical  consumer  household,  DOE 
•understands  that  GE  compiled  historical 
data  for  the  monthly  average  outdoor 
temperature  and  humidity  for  the  top  50 
metropolitan  areas  of  the  U.S.  over 
approximately  the  last  30  years.  Then, 
GE  used  the  average  exterior  monthly 
temperature  and  humidity  values  to 
determine  in-home  conditions.  In 
addition,  GE  included  in  the  test 
procedure  a  “system-loss  factor”  to 
calculate  system  losses  attributed  to 
operating  anti-sweat  heaters,  controls, 
and  related  components.  This  factor 
includes  the  additional  .energy  required 
to  operate  the  anti-sweat  heater  controls 
and  related  components,  and  the 
additional  energy  required  to  increase 
compressor  run  time  to  remove  heat 
introduced  into  the  refrigerator-freezer 
compartments  by  the  anti-sweat  heater. 
This  “System-loss  Factor,”  based  on 
GE’s  historical  experience,  is  1.3. 

AHAM  (a  trade  organization 
representing  the  manufacturers  of 
refrigerator-freezers)  supported  DOE 
granting  GE’s  petition  and  also 
supported  GE’s  alternate  test  procedure. 
AHAM  commented  that  there  might  be 
a  need  for  a  different  heat  load 
multiplier  for  other  types  of  internal 
heaters  that  might  be  the  subject  of 
future  petitions.  (AHAM,  No.  1  at  page 
1) 

Consultations  With  Other  Agencies 

DOE  consulted  with  the  Federal  Trade 
Commission  (FTC)  staff  concerning  the 
GE  Petition  for  waiver.  The  FTC  staff 
did  not  have  any  objections  to  granting 
a  waiver  to  GE. 

Conclusion 

After  careful  consideration  of  all  the 
material  that  was  submitted  by  GE,  the 
comment  received,  the  review  by  the 


*  Anti-sweat  heaters  remove  moisture  that 
condenses  on  the  cabinet  of  refrigerator-freezers. 
They  consume  a  signifrcant  amount  of  energy  in 
doing  this,  and  GE's  technology  is  designed  to  use 
less  anti-sweat  energy,  by  activating  the  heaters 
only  when  needed. 


National  Institute  of  Standards  and 
Technology,  and  consultation  with  the 
FTC  staff,  it  is  ordered  that: 

(1)  The  “Petition  for  Waiver” 
submitted  by  the  General  Electric 
Company  (Case  No.  RF-007)  is  hereby  ‘ 
granted  as  set  forth  in  the  paragraphs 
below. 

(2)  GE  shall  not  be  required  to  test  or 
rate  the  following  GE  models,  which 
have  GE’s  new  humidity  sensor  and 
adaptive  anti-sweat  heater  technology, 
on  the  basis  of  the  current  test 
procedures  contained  in  10  CFR  part 
430,  subpart  B,  appendix  Al,  but  shall 
be  required  to  test  and  rate  such 
products  according  to  the  alternate  test 
procedure  as  set  forth  in  paragraph  (3) 
below:  PGCSlNJW,  PGCSlNFW, 
PGSS5NJW,  PGSS5NFW,  PGCFlNJW, 
PGCFINFW,  PGSF5NJW,  PGSF5NFW, 
PFICINFW  and  PFIClNFX: 

(3)  GE  shall  be  required  to  test  the 
products  listed  in  paragraph  (2)  above 
according  to  the  test  procedures  for 
electric  refrigerator-freezers  prescribed 
by  DOE  at  10  CFR  part  430,  appendix 
Al,  except  that,  for  the  GE  products 
listed  in  paragraph  (2)  only: 

(A)  The  following  definition  is  added  at  the 
end  of  Section  1: 

1.13  “Variable  anti-Sweat  heater  control” 
means  an  anti-sweat  heater  where  power 
supplied  to  the  device  is  determined  by  an 
operating  condition  variable(s)  and/or 
ambient  condition  variable(s). 

(B)  Section  2.2  is  revised  to  read  as  follows: 

2.2  Operational  conditions.  The  electric 

refrigerator  or  electric  refrigerator-freezer 
shall  be  installed  and  its  operating  conditions 
maintained  in  accordance  with  HRF-1-1979, 
section  7.2  through  section  7.4.3.3.  except 
that  the  vertical  ambient  temperature 
gradient  at  locations  10  inches  (25.4  cm)  out 
from  the  centers  of  the  two  sides  of  the  unit 
being  tested  is  to  b^  maintained  during  the 
test.  Unless  shields  or  baffles  obstruct  the 
area,  the  gradient  is  to  be  maintained  from  2 
inches  (5.1  cm)  above  the  floor  or  supporting 
platform  to  a  height  one  foot  (30.5  cmj  above 
the  unit  under  test.  Defrost  controls  are  to  be 
operative.  The  anti-sweat  heater  switch  is  to 
be  “off  during  one  test  and  “on”  during  the 
second  test.  In  the  case  of  an  electric 
refrigerator-freezer  equipped  with  variable 
anti-sweat  heater  control,  the  “on”  test  will 
be  the  result  of  the  calculation  described  in 
6.2.3.  Other  exceptions  are  noted  in  2.3,  2.4, 
and  5.1  below. 

(C)  New  section  6.2.3  is  inserted  after 
section  6.2. 2. 2. 

6.2.3  Variable  anti-sweat  heater  control 
test.  The  energy  consumption  of  an  electric 
refrigerator-freezer  with  a  variable  anti-sweat 
heater  control  in  the  “on”  position  (Eon), 
expressed  in  kilowatt-hours  per  day,  shall  be 
calculated  equivalent  to: 

Eon  =  E  +  (Correction  Factor) 

where  E  is  determined  by  6.2.1. 1,  6.2. 1.2, 

6.2. 2.1,  or  6.2.2.2,  whichever  is 
appropriate,  with  the  anti-sweat  heater 
switch  in  the  “off  position. 


Correction  Factor  =  (Anti-sweat  Heater  Power 
X  System-loss  Factor)  x  (24  hrs/1  day)  x 
(1  kW/1000  W) 

Where: 

Anti-sweat  Heater  Power 
=  Al  *  (Heater  Watts  at  5%RH) 

+  A2  *  (Heater  Watts  at  15%RH) 

+  A3  *  (Heater  Watts  at  25%RH) 

+  A4  *  (Heater  Watts  at  35%RH) 

+  A5  *  (Heater  Watts  at  45%RH) 

+  A6  *  (Heater  Watts  at  55%RH) 

+  A7  *  (Heater  Watts  at  65%RH) 

+  A8  *  (Heater  Watts  at  75%RH) 

+  A9  *  (Heater  Watts  at  85%RH) 

+  AlO  *  (Heater  Watts  at  95%RH) 
where  Al-AlO  are  from  the  following  table: 
Al  =  0.034 
A2  =  0.211 
A3  =  0.204 
A4  =  0.166 
A5  =  0.126 
A6  =  0.119 
A7  =  0.069 
A8  =  0.047 
A9  =  0.008 
AlO  =  0.015 

Heater  Watts  at  a  specific  relative  humidity 
=  the  nominal  watts  used  by  all  heaters 
at  that  specific  relative  humidity,  72  “F 
ambient,  and  DOE  reference 
temperatures  of  fresh  food  (FF)  average 
temperature  of  45  ®F  and  freezer  (FZ) 
average  temperature  of  5  °F. 

System-loss  Factor  =  1.3 

(4)  Representations.  GE  may  make 
representations  about  the  energy  use  of 
its  adaptive  control  anti-sweat  heater 
refrigerator-freezer  products,  for 
compliance,  marketing,  or  other 
purposes,  only  to  the  extent  that  such 
products  have  been  tested  in  accordance 
with  the  provisions  outlined  above,  and 
such  representations  fairly  disclose  the 
results  of  such  testing. 

(5)  This  waiver  shall  remain  in  effect 
from  the  date  this  Decision  and  Order  is 
issued  imtil  DOE  prescribes  final  test 
procedures  appropriate  to  the  above 
model  series  manufactured  by  GE. 

(6)  This  waiver  is  conditioned  upon 
the  presumed  validity  of  statements, 
representations,  and  documentary 
materials  provided  by  the  petitioner. 
This  waiver  may  be  revoked  or  modifred 
at  any  time  upon  a  determination  that 
the  factual  basis  underlying  the  Petition 
for  Waiver  is  incorrect,  or  DOE 
determines  that  the  results  from  the 
alternate  test  procedure  are 
unrepresentative  of  the  basic  models’ 
true  energy  consumption  characteristics. 

Issued  in  Washington,  DC,  on  February  19, 
2008. 

Alexander  A.  Karsner, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  E8-3686  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  64S<M)1-P 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation.  The  Federal  Advisory 
Committee  Act  (Puh.  L.  No.  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
this  meeting  be  announced  in  the 
Federal  Register. 

DATES:  Wednesday,  March  12,  2008,  6 
p.m. 

ADDRESSES:  DOE  Information  Center, 

475  Oak  Ridge  Turnpike,  Oak  Ridge, 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Halsey,  Federal  Coordinator, 

Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-2347  or  e-mail: 
halseypj@oro.doe.gov  or  check  the  Web 
site  at  www.oakridge.doe.gov/em/ssab. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  The  main  meeting 
topic  will  be  the  “Oak  Ridge  Annual 
Site  Environmental  Report.” 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  the  agenda  item  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 

Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  will  be  available  by 
writing  or  calling  Pat  Halsey  at  the 
address  and  phone  number  listed  above. 
Minutes  will  also  be  available  at  the 
following  Web  site  http:// 
www.oakridge.doe.gov/em/ssab/ 
minutes.htm.. 


Issued  at  Washington,  DC  on  February  21, 
2008. 

Rachel  Samuel, 

Deputy  Committee  Management  Officer. 

[FR  Doc.  E8-3688  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  DOE/NSF  Nuclear 
Science  Advisory  Committee 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  DOE/NSF  Nuclear 
Science  Advisory  Committee  (NSAC). 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  March  17,  2008,  9  a.m. 
to  6  p.m. 

ADDRESSES:  DoubleTree  Hotel,  1515 
Rhode  Island  Avenue,  NW., 

Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  L.  May,  U.S.  Department  of 
Energy;  SC-26/Germantown  Building, 
1060  Independence  Avenue,  SW., 
Washington,  DC  20585-1290; 

Telephone:  301-903-0536. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  to  the  Department  of  Energy  and 
the  National  Science  Foundation  on 
scientific  priorities  within  the  field  of 
basic  nuclear  science  research. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 
Monday,  March  17,  2008 

•  Perspectives  fi’om  Department  of 
Energy  and  National  Science 
Foundation 

•  Presentation  of  the  Performance 
Measures  Subcommittee  Report 

•  Update  on  Isotope  Production 
Activities 

•  Report  from  NuPECC 

••  Public  Comment  (10-minute  rule) 
Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
these  items  on  the  agenda,  you  should 
contact  Brenda  L.  May,  301-903-0536 
or  Brenda.May@science.doe.gov 
(e-mail).  You  must  make  yoiu:  request 
for  an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 


facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  on  the  U.S.  Department 
of  Energy’s  Office  of  Nuclear  Physics 
Web  site  for  viewing. 

Issued  in  Washington,  DC,  on  February  21, 
2008. 

Rachel  Samuel, 

Deputy  Committee  Management  Officer. 

[FR  Doc.  E8-3685  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL08-38-000] 

Atlantic  Path  15,  LLC;  Notice  of 
Institution  of  Proceeding  and  Refund 
Effective  Date 

February  20,  2008. 

On  February  19,  2008,  the 
Commission  issued  an  order  that 
instituted  a  proceeding  in  the  above- 
referenced  docket,  pursuant  to  section 
206  of  the  Federal  Power  Act  (FPA)  16 
U.S.C.  824e,  concerning  Atlantic  Path 
15,  LLC’s  proposed  transmission  rates. 
Atlantic  Path  15.  LLC,  122  FERC  1 
61,135  (2008). 

The  refund  effective  date  in  the 
above-docketed  proceeding,  established 
pursuant  to  section  206(b)  of  the  FPA, 
will  be  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Kimberly  D.  Bose,  '> 

Secretary. 

[FR  Doc.  E8-3657  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

February  21,  2008. 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 
Docket  Numbers:  RP08-137-001. 
Applicants:  Cheniere  Creole  Trail 
Pipeline,  LP. 

Description:  Cheniere  Creole  Trail 
Pipeline,  LP  submits  its  First  revised 
Sheet  115  ef  al.  to  FERC  Gas  Tariff, 
Original  Volume  1. 

Filed  Date:  02/15/2008. 

Accession  Number:  20080219-0237. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  February  27,  2008. 
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Docket  Numbers:  RP08-187-001. 

Applicants:  Northern  Natural  Gas 
Company. 

Description:  Northern  Natural  Gas  Co. 
submits  its  Sub.stitute  22  Revised  Sheet 
61  et.  al.  to  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  1. 

Filed  Date:  02/19/2008. 

Accession  Number:  20080221-0006. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  February  26,  2008. 

Docket  Numbers:  RP08-200-000. 

Applicants:  Guardian  Pipeline,  L.L.C. 

Description:  Guardian  Pipeline,  LLC 
submits  nine  service  agreements 
including  an  FT-2  Service  Agreement, 
an  EAW  Service  Agreement  and  an  MA 
Service  Agreement  with  Wisconsin  Gas, 
LLC  et  al. 

Filed  Date:  02/15/2008. 

Accession  Number:  20080220-0005. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  February  27,  2008. 

Docket  Numbers:  RP08-201-000. 

Applicants:  Colorado  Interstate  Gas 
Company. 

Description:  Colorado  Interstate  Gas 
Co.  submits  their  request  for  FERC  to 
allow  for  an  out-of-time  adjustment  to 
its  transportation  fuel  gas 
reimbursement  percentage  &  files  Forty- 
Ninth  Revised  Sheet  llA  to  FERC  Gas 
Tariff,  First  Revised  Volume  1. 

Filed  Date:  02/19/2008. 

Accession  Number:  20080221-0002. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  3,  2008. 

Docket  Numbers:  RP08-202-000. 

Applicants:  Saltville  Gas  Storage 
Company  L.L.C. 

Description:  Saltville  Gas  Storage 
Company,  LLC  submits  its  Sixth 
Revised  Sheet  204  to  FERC  Gas  Tariff, 
Original  Volume  1,  to  be  effective  3/21/ 
08. 

Filed  Date:  02/19/2008. 

Accession  Number:  20080221-0001. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  3,  2008. 

Docket  Numbers:  RP08-2 3-000. 

Applicants:  Wyoming  Interstate 
Company,  Ltd. 

Description:  Wyoming  Interstate  Co, 
Ltd’s  request  that  FERC  permit  them  to 
make  a  cash  payment  to  its  customers 
for  the  over-collection  of  fuel  gas  and 
lost  and  unaccounted-for  gas  that 
occurred  between  9/1/07 — 11/30/07. 

Filed  Date:  02/19/2008. 

Accession  Number:  20080221-0003. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  3,  2008. 

Docket  Numbers:  RP08-204-000. 

Applicants:  Columbia  Gas 
Transmission  Corporation. 

Description:  Columbia  Gas 
Transmission  Corp.  submits  its 
Twentieth  Revised  Sheet  500B  to  its 


FERC  Gas  Tariff,  Second  Revised 
Volume  1. 

Filed  Date:  02/19/2008. 

Accession  Number:  20080221-0004. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  3,  2008. 

Docket  Numbers:  RP08-205-000. 

Applicants:  Northern  Natural  Gas 
Company. 

Description:  Northern  Natural  Gas  Co. 
submits  non-conforming  and  negotiated 
rate  service  agreements  with 
Constellation  Energy  Commodities  &  15 
Revised  Sheet  66B  et  al.  to  FERC  Gas 
Tariff,  Fifth  Revised  Volume  1. 

Filed  Date:  02/19/2008. 

Accession  Number:  20080221-0005. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  3,  2008. 

Docket  Numbers:  RP08-206-000. 

Applicants:  Canyon  Creek 
Compression  Company. 

Description:  Canyon  Creek 
Compression  Co.  submits  its  Penalty 
Revenue  Crediting  Report. 

Fijed  Date:  02/20/2008. 

Accession  Number:  20080221-0007. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  3,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 


Federal  Energy  Regulatory  Commission, 
888  First  St.  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket(s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnlineSupport@ferc.gov.  or 
call  (866)  208-3676  (toll  free).  For  'TTY, 
call  (202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  E8-3664  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER08-446-000] 

Kelson  Energy  III  LLC;  Notice  of 
Issuance  of  Order 

February  20,  2008. 

Kelson  Energy  III  LLC  (Kelson  Energy) 
filed  an  application  for  market-based 
rate  authority,  with  an  accompanying 
tariff.  The  proposed  market-based  rate 
tariff  provides  for  the  sale  of  energy, 
capacity  and  ancillary  services  at 
market-based  rates.  Kelson  Energy  also 
requested  waivers  of  various 
Commission  regulations.  In  particular, 
Kelson  Energy  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Kelson  Energy. 

On  February  14,  2008,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — West,  granted  the 
requests  for  blanket  approval  under  Part 
34  (Director’s  Order).  The  Director’s 
Order  also  stated  that  the  Commission 
would  publish  a  separate  notice  in  the 
Federal  Register  establishing  a  period  of 
time  for  the  filing  of  protests. 
Accordingly,  any  person  desiring  to  be 
heard  concerning  the  blanket  approvals 
of  issuances  of  securities  or  assumptions 
of  liability  by  Kelson  Energy,  should  file 
a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure.  18  CFR  385.211,  385.214 
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(2004).  The  Commission  encourages  the 
electronic  submission  of  protests  using 
the  FERC  Online  link  at  http:// 
www.ferc.gov. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  is  March  17, 
2008. 

Absent  a  request  to  be  heard  in 
opposition  to  such  blanket  approvals  by 
the  deadline  above,  Kelson  Energy  is 
authorized  to  issue  securities  and 
assiune  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Kelson 
Energy,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approvals  of  Kelson  Energy’s  issuance  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Director’s 
Order  are  available  from  the 
Commission’s  Public  Reference  Room, 
888  First  Street,  NE.,  Washington,  DC 
20426.  The  Order  may  also  be  viewed 
on  the  Commission’s  Web  site  at 
http://www.ferc.gov,  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  filed  to  access  the  document. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-3656  Filed  2-26-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-SFUND-2007-0840;  FRL-8534-3] 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Review  and  Approval;  Comment 
Request;  Application  for 
Reimbursement  to  Local  Governments 
for  Emergency  Response  to  Hazardous 
Substance  Releases  Under  CERCLA 
Section  123  (Renewal);  EPA  ICR 
Number  1425.07,  OMB  Control  Number 
2050-0077 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  an  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  This  is  a  request  to  renew  an 
existing  approved  collection.  The  ICR, 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  28,  2008. 
ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  EPA-HQ- 
SFUND-2007-0840,  to  (1)  EPA  online 
using  http://www.reguIations.gov  (our 
preferred  method),  by  e-mail  to 
OW-Docket@epa.gov  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Water  Docket,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  and  (2)  OMB  by  mail  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Boynton,  Office  of  Solid  Waste  and 
Emergency  Response,  Office  of 
Emergency  Management,  (5104A) 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:202-564- 
2487;  fax  number:  202-564-8729;  e-mail 
address:  Boynton.Lisa@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedLues  prescribed  in  5  CFR  1320.12. 
On  August  22,  2007  (72  FR  46993),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments.  Any  additional  comments  on 
this  ICR  should  be  submitted  to  EPA 
and  OMB  within  30  days  of  this  notice. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  EPA- 
HQ-SFUND-2007-0840,  which  is 
available  for  online  viewing  at  http:// 
www.regulations.gov,  or  in  person 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  3334, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA/DC 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  202-566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  202- 
566-2426. 

Use  EPA’s  electronic  docket  and 
comment  system  at  http:// 
www.reguIations.gov,  to  submit  or  view 
public  comments,  access  the  index 


listing  of  the  contents  of  the  docket,  and 
to  access  those  documents  in  the  docket 
that  are  available  electronically.  Once  in 
the  system,  select  “docket  search,”  then 
key  in  the  docket  ID  number  identified 
above.  Please  note  that  EPA’s  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  http://www.regulations.gov 
as  EPA  receives  them  and  without 
change,  unless  the  comment  contains 
copyrighted  material,  Confidential 
Business  Information  (CBI),  or  other 
information  whose  public  disclosure  is 
restricted  by  statute.  For  further 
information  about  the  electronic  docket, 
go  to  http://www.regulations.gov. 

Title:  Application  for  Reimbursement 
to  Local  Governments  for  Emergency 
Response  to  Hazardous  Substance 
Releases  under  CERCLA  section  123 
(Renewal). 

ICR  Numbers:  EPA  ICR  No.  1425.07, 
OMB  Control  No.  2050-0077. 

ICR  Status:  This  ICR  is  scheduled  to 
expire  on  February  29,  2008.  Under 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information,  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA’s  regulations  in  title  40  of  the  CFR, 
after  appearing  in  the  Federal  Register 
when  approved,  are  listed  in  40  CFR 
part  9,  are  displayed  either  by 
publication  in  the  Federal  Register  or 
by  other  appropriate  means,  such  as  on 
the  related  collection  instrument  or 
form,  if  applicable.  The  display  of  OMB 
control  numbers  in  certain  EPA 
regulations  is  consolidated  in  40  CFR 
part  9. 

Abstract:  The  Agency  requires 
applicants  for  reimbursement  under  this 
program  authorized  under  section  123 
of  CERCLA  to  submit  an  application 
that  demonstrates  consistency  with 
program  eligibility  requirements.  This  is 
necessary  to  ensure  proper  use  of  the 
Superfund.  EPA  reviews  the 
information  to  ensure  compliance  with 
all  statutory  and  program  requirements. 
The  applicants  are  local  governments 
who  have  incurred  expenses,  above  and 
beyond  their  budgets,  for  hazardous 
substance  response.  Submission  of  this 
information  is  voluntary  and  to  the 
applicant’s  benefit. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  9  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
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by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements  which  have  subsequently 
changed;  train  personnel  to  be  able  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

Respondents/ Affected  Entities:  Local 
Governments. 

Estimated  Number  of  Respondents: 

45. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Annual  Hour  Burden: 
405. 

Estimated  Total  Annual  Cost:  $7,493, 
includes  $0  annualized  capital  or  O&M 
costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  1,395  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  a 
reduction  in  the  anticipated  number  of 
respondents. 

Dated:  February  21,  2008. 

Sara  Hisel-McCoy, 

Director,  Collection  Strategies  Division. 

(FR  Doc.  E8-3693  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPPT-2003-0004;  FRL-8352-7] 

Access  to  Confidential  Business 
information  by  Abt  Associates,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY;  EPA  has  authorized  its 
contractor,  Abt  Associates,  Inc.  (Abt)  of 
Bethesda,  MD  and  its  subcontractors 
Eastern  Research  Group  (ERG)  of 
Chantilly,  VA  and  Lexington,  MA;  and 
Syracuse  Research  Corporation  (SRC)  of 
Arlington,  VA  and  North  Syracuse,  NY, 
to  access  information  which  has  been 
submitted  to  EPA  under  all  section(s)  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 


DATES:  Access  to  the  confidential  data 
will  occur  no  sooner  than  March  5, 

2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact  Colby 
Lintner,  Regulatoryr,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa  .gov. 

For  technical  information  contact. 
Scott  Sherlock,  Environmental 
Assistance  Division  (7408M),  Office 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number; 
(202)  564-8257;  e-mail  address: 
sherIock.scott@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 

this  action  if  you  are  or  may  be  required 
to  conduct  testing  of  chemical 
substances  under  the  Toxic  Substances 
Control  Act  (TSCA).  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPPT-2003-0004.  All  documents  in  the 
docket  are  listed  in  the  docket’s  index 
available  at  http://www.regulations.gov. 
Although,  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
electronically  at  http:// 
www.reguIations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPPT 
Docket.  The  OPPT  Docket  is  located  in 
the  EPA  Docket  Center  (EPA/DC)  at  Rm. 
3334,  EPA  West  Bldg.,  1301 
Constitution  Ave.,  N.W.,  Washington, 
DC.  The  EPA/DC  Public  Reading  Room 
hours  of  operation  are  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 


Federal  holidays.  The  telephone  number 
of  the  EPA/DC  Public  Reading  Room  is 
(202)  566—1744,  and  the  telephone 
number  for  the  OPPT  Docket  is  (202) 
566-0280.  Docket  visitors  are  required 
to  show  photographic  identification, 
pass  through  a  metal  detector,  and  sign 
the  EPA  visitor  log.  All  visitor  bags  are 
processed  through  an  X-ray  machine 
and  subject  to  search.  Visitors  will  be 
provided  an  EPA/DC  badge  that  must  be 
visible  at  all  times  in  the  building  and, 
returned  upon  departure. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
h  ttp ://  WWW. epa.gov/ fedrgstr. 

II.  What  Action  is  the  Agency  Taking? 

Under  Contract  Number  EP-W-08-010, 
Abt  of  4800  Montgomery  Lane, 

Bethesda,  MD  and  55  Wheeler  Street, 
Cambridge,  MA;  ERG  of  Avion  Lakeside 
Drive  D,  14555  Avion  Parkway, 
Chantilly,  VA  and  110  Hartwell  Avenue, 
Lexington,  MA;  and  SRC  of  2451  Crystal 
Dr.,  Suite  804,  Arlington,  VA  and  7502 
Round  Pond,  Road,  North  Syracuse,  NY, 
will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
performing  economic  and  market 
analysis  related  to  new  and  existing 
chemicals.  These  analyses  will  largely 
be  of  tbe  costs,  economic  impacts, 
benefits,  and  regulatory  impacts  of 
actual  or  potential  EPA  actions  taken 
under  TSCA.  They  will  also  support  the 
voluntary  Design  for  the  Environment 
and  Green  Chemistry  programs. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  Contract 
Number  EP-W-08-010,  Abt  and  its 
subcontractors  will  require  access  to  CBI 
submitted  to  EPA  under  all  section(s)  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  Abt  and  its 
subcontractors  will  be  given  access  to 
information  submitted  to  EPA  under  all 
section(s)  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
section(s)  of  TSCA  that  EPA  may 
provide  Abt  and  its  subcontractors 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBf  under  this  contract  will  take  place 
at  EPA  Headquarters;  Abt  sites  in 
Bethesda,  MD  and  Cambridge,  MA;  ERG 
sites  in  Chantilly,  VA  and  Lexington, 
MA;  and  SRC  sites  in  Arlington,  VA  and 
North  Syracuse,  NY. 

Abt  and  its  subcontractors  will  be 
authorized  access  to  TSCA  CBI  at  EPA 
Headquarters  and  their  sites  under  the 
EPA  TSCA  CBI  Protection  Manual. 


10432 


Federal  Register / Vol.  73,  No.  39/ Wednesday,  February  27,  2008 /Notices 


Access  to  TSCA  data,  including  CBI, 
will  continue  until  March  30,  2014.  If 
the  contract  is  extended,  this  access  will 
continue  without  further  notice. 

Abt  and  its  subcontractors  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection. 
Confidential  Business  Information. 

Dated:  February  12,  2008. 

Brion  Cook, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  E8-3249  Filed  2-26-08;  8:45  a.m.] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPPT-2003-0004;  FRL-8353-1] 

Access  to  Confidential  Business 
Information  by  Electronic  Data 
Systems  Corporation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Electronic  Data  Systems 
Corporation  (EDS)  of  Herndon,  VA,  to 
access  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  Access  to  the  confidential  data 
will  occur  no  sooner  than  March  5, " 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact  Colby 
Lintner,  Regulatory  Coordinator, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-HotIine@epa.gov. 

For  technical  information  contact: 
Scott  Sherlock,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone 
number:(202)  564—8257;  fax  number: 
(202)  564-8251;  e-mail  address:  Scott 
sherlock.scott@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 

in  general.  This  action  may,  however,' be 
of  interest  to  you  if  are  or  maj'  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Toxic  Substances 
Control  Act  (TSCA).  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  This  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPPT-2003-0004.  All  documents  in  the 
docket  are  listed  in  the  docket’s  index 
available  at  http://www.regulations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g.,  CBI  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
electronically  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPPT 
Docket.  The  OPPT  Docket  is  located  in 
the  EPA  Docket  Center  (EPA/DC)  at  Rm. 
3334,  EPA  West  Bldg.,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC.  The  EPA/DC  Public  Reading  Room 
hours  of  operation  are  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  The  telephone  number 
of  the  EPA/DC  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  OPPT  Docket  is  (202) 
566-0280.  Docket  visitors  are  required 
to  show  photographic  identification, 
pass  through  a  metal  detector,  and  sign 
the  EPA  visitor  log.  All  visitor  bags  are 
processed  through  an  X-ray  machine 
and  subject  to  search.  Visitors  will  be 
provided  an  EPA/DC  badge  that  must  be 
visible  at  all  times  in  the  building  and 
returned  upon  departure. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr. 

II.  What  Action  is  the  Agency  Taking? 

Under  Order  Number  EP08H000027, 
contractor  EDS  of  13600  EDS  Dr., 
Herndon,  VA  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 


in  conducting  an  independent 
verification  and  validation  (IV  &  V) 
against  the  EPA’s  Manage  Toxic 
Substance  (MTS)  New  Chemical 
Submission  (NCS)  System.  This  task 
will  also  include  reviewing  EPA 
information  and  systems  containing 
TSCA  CBI. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  Order 
Number  EP08H000027,  EDS  will  require 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  EDS  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
EDS  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters. 

EDS  will  be  authorized  access  to 
TSCA  CBI  at  EPA  Headquarters  under 
the  EPA  TSCA  CBI  Protection  Manual. 

Access  to  TSCA  data,  including  CBI, 
will  continue  until  September  30,  2008. 
If  the  contract  is  extended,  this  access 
will  also  continue  for  the  duration  of  the 
extended  contract  without  further 
notice. 

EDS  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  tbey  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection. 
Confidential  Business  Information. 

Dated:  February  12,  2008. 

Brion  Cook, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  E8-3272  Filed  2-26-08;  8:45  a.m.) 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8534-5] 

Coastal  Elevations  and  Sea  Level  Rise 
Advisory  Committee  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463),  EPA 
gives  notice  of  a  meeting  of  the  Coastal 
Elevations  and  Sea  Level  Rise  Advisory 
Committee. 
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DATES:  The  meeting  will  consist  of  two 
sessions:  the  first  on  Monday,  March  17, 
2008,  from  1  p.m.  until  5  p.m.  EST;  the 
second  on  Tuesday,  March  18,  2008, 
from  1  p.m.  until  no  later  than  5  p.m. 
EST.  The  meeting  may  end  earlier  than 
5  p.m.  on  March  18  if  the  Committee 
has  concluded  its  business. 

ADDRESSES:  The  meeting  will  take  place 
via  teleconference.  Interested  parties 
can  access  the  teleconference  as  follows. 
First,  dial  the  following  toll  free 
number:  (800)  704-9804.  Second,  enter 
the  following  conference  code:  661428. 
The  leader  will  begin  the  conference 
call. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Fitzgerald,  Designated  Federal  Officer, 
Climate  Change  Division,  Mail  Code 
6207J,  Office  of  Atmospheric  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460;  e-mail  address: 
Fitzgerald.jack@epa.gov,  telephone 
number  (202)  343-9336,  fax:  (202)  343- 
2337. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  CESLA.C  is  to  provide  advice 
on  a  study  titled  Coastal  Elevations  and 
Sensitivity  to  Sea  Level  Rise  being 
conducted  as  part  of  the  U.S.  Climate 
Change  Science  Program.  Copies  of  the 
study  prospectus  and  CESLAC  Charter 
are  available  at  http://www. 
climatescience.gov/Library/sap/sap4-l/ 
default.php  and  http://www.fido.gov/ 
facadatabase/.  This  fourth  meeting  of 
CESLAC  will  focus  on  consideration  of 
a  draft  of  the  study  recently  issued  for 
public  review  and  preparation  of  the 
Committee’s  report.  Draft  materials  to  be 
considered  in  the  meeting  will  be 
available  at  http://www. 
environmentalinformation.net/CESLAC/ 
.  Based  on  the  extent  of  public 
participation  in  the  first  three  meetings 
of  CESLAC,  thirty  minutes  of  this  fourth 
meeting  will  be  allocated  for  statements 
by  members  of  the  public  at  1:30  p.m. 
on  March  18.  Individuals  who  are 
interested  in  making  statements  should 
inform  Jack  Fitzgerald  of  their  interest 
by  Tuesday,  March  11,  and  provide  a 
copy  of  their  statements  for  the  record. 
Individuals  will  be  scheduled  in  the 
order  that  their  statements  of  intent  to 
present  are  received.  A  minimum  of 
three  minutes  will  be  provided  for  each 
statement.  The  maximum  amount  of 
time  will  depend  on  the  number  of 
statements  to  be  made.  All  statements, 
regardless  of  whether  there  is  sufficient 
time  to  present  them  orally,  will  be 
included  in  the  record  and  considered 
by  the  committee.  To  request 
accommodation  of  a  disability,  please 
also  contact  Jack  Fitzgerald,  preferably 
at  least  ten  days  prior  to  the  meeting,  to 


give  EPA  as  much  time  as  possible  to 
process  your  request. 

Dated:  February  21,  2008. 

Jack  Fitzgerald, 

Designated  Federal  Officer. 

[FR  Doc.  E8-3691  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2004-0385;  FRL-8350-4] 

Permethrln;  Amended  Reregistration 
Eligibility  Decision;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
intention  to  modify  certain  risk 
mitigation  measures  that  were  imposed 
as  a  result  of  the  2006  Reregistration 
Eligibility  Decision  (RED)  for  the 
pesticide  permethrin.  EPA  conducted 
this  reassessment  of  the  permethrin  RED 
in  response  to  public  comments 
received.  In  response  to  the  commentors 
and  continuing  efforts  to  mitigate  risk, 
the  Agency  has  made  several 
modifications  to  the  permethrin  RED 
label  requirements  including: 
ClcU'ification  of  application  rates  to 
mushroom  houses;  revised  droplet  sizes 
for  wide  area  mosquito  abatement 
products;  and  mandatory  label 
statements  for  canine  spot-on  products, 
pre-construction  termiticide 
applications,  and  spray  drift  language 
for  agricultural  products.  Additionally, 
the  Agency  has  revised  the  data 
requirements  and  added  a  statement  to 
Section  IV  of  the  RED  to  address 
concerns  regarding  the  residential  use  of 
outdoor  pesticide  misting  systems. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Miederhoff,  Special  Review  and 
Reregistration  Division  (7508P),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  347- 
8028;  fax  number:  (703)  308-7070:  e- 
mail  address:  miederhoff.eric@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry:  pesticide  users;  and  members 
of  the  public  interested  in  the  sale. 


distribution,  or  use  of  pesticides.  Since 
others  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Access  this  Document  and 
Other  Related  Information? 

1.  Docket.  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2004-0385.  Publicly  available 
docket  materials  are  available  either  in 
the  electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  Office  of 
Pesticide  Programs  (OPP)  Regulatory 
Public  Docket  in  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
CrystaJ  Dr.,  Arlington,  VA.  The  hours  of 
operation  of  this  Docket  Facility  are 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 

h  Up:// WWW.  epa  .gov/fedrgstr. 

II.  Background 

What  Action  is  the  Agency  Taking? 

Under  section  4  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  EPA  is  reevaluating 
existing  pesticides  to  ensure  that  they 
meet  current  scientific  and  regulatory 
standards.  In  2006,  EPA  issued  a  RED 
for  permethrin  under  section  4(g)(2)(A) 
of  FIFRA.  In  response  to  a  notice  of 
availability  published  in  the  Federal 
Register  on  June  28,  2006  (71  FR  36788) 
(FRL-8074-5),  the  Agency  received 
substantive  comments  from  the 
technical  registrant  and  other 
commentors.  The  Agency’s  response  to 
these  comments  is  available  for  viewing 
in  the  public  docket.  The  amended 
permethrin  RED  reflects  changes 
resulting  from  these  comments  as  well 
as  subsequent  efforts  by  the  Agency  to 
mitigate  overall  risk. 

III.  What  Does  this  Amendment  Do? 

The  amended  permethrin  RED  reflects 
revisions  resulting  from  Agency 
consideration  of  public  comments  to  the 
RED  and  efforts  to  develop  standardized 
label  language  for  certain  applications. 
The  label  table  incorporated  into  the 
permethrin  RED  amendment  includes 
modifications  which  provide  mandatory 
label  language  for  canine  spot-on 
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products,  pre-construction  termiticide 
applications,  and  spray  drift  language 
for  agricultural  products;  clarification  of 
application  rates  to  mushroom  houses; 
and  revised  droplet  sizes  for  wide  area 
mosquito  abatement  products. 

In  addition,  to  address  concerns 
regarding  the  residential  use  of  outdoor 
pesticide  misting  systems,  the  following 
statement  has  been  added  to  the 
permethrin  RED:  “The  Agency  has 
developed  an  Outdoor  Residential 
Misting  System  web-based  fact  sheet 
page  designed  to  help  consumers  decide 
if  these  systems  are  appropriate  for  their 
home,  understand  safety  precautions 
about  using  outdoor  misting  systems, 
find  related  information  on  Integrated 
Pest  Management,  and  understand  the 
role  of  the  US  EPA  and  state  agencies 
in  regulating  misters.” 

Also,  the  permethrin  RED  has  been 
amended  to  reflect  the  Agency’s 
determination  that  efficacy  data  is 
required  for  the  following  product  • 
groups  which  claim  to  target  public 
health  pests:  Outdoor  residential 
misting  systems,  permethrin 
impregnated  clothing  products,  and 
permethrin  products  used  on  domestic 
animals.  The  generic  data  call-in 
requirements  have  also  been  revised  to 
exclude  the  following  confirmatory 
studies  which  the  Agency  has 
determined  are  not  required:  Whole 
sediment  acute  toxicity  for  freshwater 
and  estuarine/marine  invertebrates, 
directions  for  use,  and  enforcement 
analytical  method  for  animals. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  February  20,  2008. 

Steven  Bradbury, 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

(FR  Dqc.  E8-3690  Filed  2-26-08;  8:45  a.m.) 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0017;  FRL-8351-9] 

Pesticide  Products;  Registration 
Applications 

agency:"  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  emy 
currently  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 


Federal  Insecticide,  Fungicide,  and 
Roden ticide  Act  (FIFRA),  as  amended. 
DATES:  Comments  must  be  received  on 
or  before  March  28,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2008-0017,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2008- 
0017.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  cmd  be  free  of  any  defects 
or  viruses. 


Docket:  All  docmnents  in  the  docket ' 
are  listed  in  the  docket  index  available 
in  regulations.gov.  To  access  the 
electronic  docket,  go  td  http:// 
www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raderrio  Wilkins,  Biopesticides  and 
Pollution  Prevention  Division  (7511P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-1259;  e-mail  address: 
wilkins.raderrio@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS, 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
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you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBL  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBl.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree: 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  he  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 


FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Application  Form 

File  Symbol:  71654-EN,  71654-ER, 
and  71654-EG.  Applicant:  Dupont 
Chemical  Solutions  Enterprise,  P.O.  Box 
80420,  Wilmington,  DE  19880-0402. 
Product  name:  Refine  Oil  of  Neptea 
cataria  Insect  Repellent  Lotion.  Insect 
Repellent.  Active  ingredient:  Refine  Oil 
of  Neptea  cataria  at  15%  and  7%. 
Proposal  class! fication/Use: 

Biochemical  Insect  Repellent  against 
mosquitoes,  hlackflies,  and  other  biting 
insects.  (R.  Wilkins). 

List  of  Subjef:ts 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  February  13,  2008. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  E8-3488  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0019;  FRL-8352-1] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
currently  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Comments  must  be  received  on 
or  before  March  28,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2008-0019,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
WWW. regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 


are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2008- 
0019.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  reguIations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
in  regulatibns.gov.  To  access  the 
electronic  docket,  go  to  http:// 
wifiTw. regulations. gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
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available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  telephone  number 
is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
L.  Duggard,  Biopesticides  and  Pollution 
Prevention  Division  (75 IIP),  Office  of 
Pesticide  Programs,  Environmented 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
0028;  e-mail  address: 
duggard.mari@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  em  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 
112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  edl  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 


complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at  • 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

n.  Registration  Application 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Application  Form 

File  Symbol:  84316-R.  Applicant: 
Moss  Buster  LLC  3002  Fair  Lane,  Mason 
City,  LA  50401.  Product  name:  Moss 
Buster.  Herbicide.  Active  ingredient: 
Oregano  Oil  at  1%.  Proposal 
classification/Use:  Biochemical 
herbicide  spot  treatment  for  control  of 
moss.  (M.  Duggard). 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 


Dated:  February  14,  2008. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  E8-3618  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  6560- 50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0129;  FRL-8353-7] 

Sulfometuron  Methyl  Risk 
Assessments;  Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA’s  risk  assessments, 
and  related  documents  for  the  pesticide 
sulfometuron  methyl,  and  opens  a 
public  comment  period  on  these 
documents  (Phase  3  of  4-Phase 
Process).  The  public  is  encouraged  to 
suggest  risk  management  ideas  or 
proposals  to  address  the  risks  identified. 
EPA  is  developing  a  Reregistration 
Eligibility  Decision  (RED)  for 
sulfometuron  methyl  through  a 
modified,  4-Phase  public  participation 
process  that  the  Agency  uses  to  involve 
the  public  in  developing  pesticide 
reregistration  decisions.  Through  this 
program,  EPA  is  ensuring  that  all 
pesticides  meet  current  health  and 
safety  standards. 

DATES:  Comments  must  be  received  on 
or  before  April  28,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2008-0129,  by 
one  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703)  305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2008- 
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0129.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
in  regulations.gov.  To  access  the 
electronic  docket,  go  to  http:// 
www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.reguIations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305^-5805.  '  ' 


FOR  FURTHER  INFORMATION  CONTACT: 

Rusty  Wasem,  Special  Review  and 
Reregistration  Division  (7508P),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
6979;  fax  number:  (703)  308-7070;  e- 
mail  address:  wasem.russell@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultmal  advocates:  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  sale, 
distribution,  or  use  of  pesticides.  Since 
others  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  ol 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree: 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 


iv.  Describe  any  assumptions  cmd 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  releasing  for  public  comment 
its  human  health  and  environmental 
fate  and  effects  risk  assessments  and 
related  documents  for  sulfometuron 
methyl  and  soliciting  public  comment 
on  risk  management  ideas  or  proposals. 
Sulfometuron  methyl  is  a  non-selective 
sulfonylurea  herbicide  primarily  used 
for  weed  control  in  forestry,  and 
vegetative  management  in  rights  of 
ways,  roadways,  and  railroads.  There 
are  no  food  uses  for  sulfometuron 
methyl.  EPA  developed  the  risk 
assessments  and  risk  characterization 
for  sulfometuron  methyl  through  a 
modified  version  of  its  public  process 
for  making  pesticide  reregistration 
eligibility  decisions.  Through  these 
programs,  EPA  is  ensuring  that 
pesticides  meet  current  standards  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 

Sulfometuron  methyl  controls  a 
variety  of  broad  leaf  weeds  and  grasses 
by  inhibiting  the  activity  of  the  enzyme 
acetolactate  synthase  (ALS),  which 
inhibits  the  production  of  amino  acids 
required  for  growth.  Sulfometuron 
methyl  is  formulated  as  a  water 
dispersible  granule  (WDG)  and  applied 
using  a  variety  of  methods  including 
helicopter,  fixed-wing  aircraft,  ground 
spray  (boom  and  backpack),  and  spot 
treatment. 

EPA  is  providing  an  opportunity, 
through  this  notice,  for  interested 
parties  to  provide  comments  and  input 
on  the  Agency’s  risk  assessments  for 
sulfometuron  methyl.  Such  comments 
and  input  could  address  the  availability 
of  additional  data  to  further  refine  the 
risk  assessments,  or  could  address  the 
Agency’s  risk  assessment  methodologies 
and  assumptions  as  applied  to  this 
specific  pesticide. 

Through  this  notice,  EPA  also  is 
providing  an  opportunity  for  interested 
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parties  to  provide  risk  management 
proposals  or  otherwise  comment  on  risk 
management  for  sulfometm'on  methyl. 
Risks  of  concern  associated  with  the  use 
of  sulfometurpn  methyl  are:  indirect 
effects  on  freshwater  fish  and 
invertebrates,  estuarine/marine  fish  and 
invertebrates,  and  acute  and  chronic 
exposure  to  aquatic  and  terrestrial 
plants.  In  targeting  these  risks  of 
concern,  the  Agency  solicits  information 
on  effective  and  practical  risk  reduction 
measmes. 

EPA  seeks  to  achieve  environmental 
justice,  the  fair  treatment  and 
meaningful  involvement  of  all  people, 
regardless  of  race,  color,  national  origin, 
or  income,  in  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations,  and 
policies.  To  help  address  potential 
environmental  justice  issues,  the 
Agency  seeks  information  on  any  groups 
or  segments  of  the  population  who,  as 
a  result  of  their  location,  cultural 
practices,  or  other  factors,  may  have 
atypical,  unusually  high  exposure  to 
sulfometuron  methyl,  compared  to  the 
general  population. 

EPA  is  applying  the  principles  of 
public  participation  to  all  pesticides 
undergoing  reregistration.  The  Agency’s 
Pesticide  Tolerance  Reassessment  and 
Reregistration;  Public  Participation 
Process,  published  in  the  Federal 
Register  on  May  14,  2004  (69  FR  26819) 
(FRL-7357-9),  explains  that  in 
conducting  these  programs,  the  Agency 
is  tailoring  its  public  participation 
process  to  be  commensurate  with  the 
level  of  risk,  extent  of  use,  complexity 
of  the  issues,  and  degree  of  public 
concern  associated  with  each  pesticide. 
For  sulfometuron  methyl,  a  modified,  4- 
Phase  process  with  one  comment  period 
seems  appropriate  in  view  of  its  limited 
risk  and  few  complex  issues.  However, 
if  as  a  result  of  comments  received 
during  this  comment  period  EPA  finds 
that  additional  issues  warranting  further 
discussion  are  raised,  the  Agency  may 
lengthen  the  process  and  include  a 
second  comment  period,  as  needed. 

All  comments  should  be  submitted 
using  the  methods  in  ADDRESSES,  and 
must  be  received  by  EPA  on  or  before 
the  closing  date.  Comments  will  become 
part  of  the  Agency  Docket  for 
sulfometuron  methyl.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  “late.”  EPA  is  not 
required  to  consider  these  late 
comments. 

B.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

Section  4(gK2)  of  FIFRA,  as  amended, 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 


“the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,”  before  calling  in 
product-specific  data  on  individual  end- 
use  products  and  either  reregistering 
products  or  taking  other  “appropriate 
regulatory  action.” 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated;  February  21,  2008. 

Peter  Caulkins, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  E8-3699  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0014;  FRL-8352-4] 

Tetramethrin  Risk  Assessments; 

Notice  of  Availability  and  Risk 
Reduction  Options 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA’s  risk  assessments, 
and  related  documents,  for  the  pesticide 
tetramethrin  and  opens  a  public 
comment  period  on  these  documents 
(Phase  3  of  4-Phase  Process).  The  public 
is  encouraged  to  suggest  risk 
management  ideas  or  proposals  to 
address  the  risks  identified.  EPA  is 
developing  a  Reregistration  Eligibility 
Decision  (RED)  for  tetramethrin  through 
a  modified,  4-Phase  public 
participation  process  that  the  Agency 
uses  to  involve  the  public  in  developing 
pesticide  reregistration  decisions. 
Through  this  program,  EPA  is  ensuring 
that  all  pesticides  meet  current  health 
and  safety  standards. 

DATES:  Comments  must  be  received  on 
or  before  April  28,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2 008-00 14  by 
one  of  the  following  methods; 

•  Federal  eRuIemaking  Portal: 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery:  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 


Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  dining  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2008- 
0014.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
in  regulations.gov.  To  access  the 
electronic  docket,  go  to  http:// 
www.reguIations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  Although, 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
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materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.reguIations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Wait,  Special  Review  and 
Reregistration  Division  (7508P),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  347- 
8019;  fax  number:  (703)  308-8189;  e- 
mail  address:  wait.monica@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  sale, 
distrihution,  or  use  of  pesticides.  Since 
others  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  he  affected 
hy  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 

When  submitting  comments,  remember 
to:  » 


i.  Identify  the  document  byjdocket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  releasing  for  public  comment 
its  human  health  and  environmental 
fate  and  effects  risk  assessments  and 
related  documents  for  tetramethrin,  a 
synthetic  pyrethroid  pesticide,  and 
soliciting  public  comment  on  risk 
management  ideas  or  proposals.  EPA 
developed  the  risk  assessments  and  risk 
characterization  for  tetramethrin 
through  a  modified  version  of  its  public 
process  for  making  pesticide 
reregistration  eligibility  and  tolerance 
reassessment  decisions.  Through  these 
programs,  EPA  is  ensuring  that 
pesticides  meet  current  standards  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 

Tetramethrin  is  a  broad-specturm, 
first-generation  synthetic  pyrethroid 
insecticide.  It  is  a  rapid  knockdown 
agent  against  flying  and  crawling 
insects.  It  is  frequently  combined  with 
a  killing  agent  since  knockdown  may  be 
transient.  It  may  be  co-formulated  with 
synergists  and  other  active  ingredients 
to  provide  residual  activity  against 
insects  not  exposed  initially. 
Tetramethrin  is  used  for  both  indoor 
and  outdoor  residential,  institutional, 
industrial,  and  horticultural  use  sites.  It 
is  also  registered  for  use  on  pets  and 
clothes;  and  there  are  no  registered  food 
uses.  Tetramethrin  is  applied  by  spray 
from  an  aerosol  can,  injected  into  cracks 


and  crevices  or  ant  mounds  through  an 
injection  tube  attached  to  the  aerosol 
can,  by  hand  to  pets,  or  dispersed  into 
the  air  using  a  fogger  can. 

EPA  is  providing  an  opportunity, 
through  this  notice,  for  interested 
parties  to  provide  comments  and  input 
on  the  Agency’s  risk  assessments  for 
tetramethrin.  Such  comments  and  input 
could  address,  for  example,  the 
availability  of  additional  data  to  further 
refine  the  risk  assessments,  such  as  data 
on  the  dissipation  of  tetramethrin  on 
carpets  and  vinyl  flooring  after 
residential  indoor  application,  detailed 
data  on  tetramethrin’s  residential  use 
patterns,  or  could  address  the  Agency’s 
risk  assessment  methodologies  and 
assumptions  as  applied  to  this  specific 
pesticide. 

Through  this  notice,  EPA  also  is 
providing  an  opportunity  for  interested 
parties  to  provide  risk  management 
proposals  or  otherwise  comment  on  risk 
management  for  tetramethrin.  Risks  of 
concern  associated  with  the  use  of 
tetramethrin  include  the  following: 
post-application  inhalation  exposure 
from  total  release  foggers  and  post¬ 
application  incidental  oral  exposure 
from  aerosol  can  and  ready-to-use 
sprays.  In  targeting  these  risks  of 
concern,  the  Agency  solicits  information 
on  effective  and  practical  risk  reduction 
measures. 

EPA  seeks  to  achieve  environmental 
justice,  the  fair  treatment  and 
meaningful  involvement  of  all  people, 
regardless  of  race,  color,  national  origin, 
or  income,  in  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations,  and 
policies.  To  help  address  potential 
environmental  justice  issues,  the 
Agency  seeks  information  on  any  groups 
or  segments  of  the  population  who,  as 
a  result  of  their  location,  cultural 
practices,  or  other  factors,  may  have 
atypical,  unusually  high  exposure  to 
tetramethrin,  compared  to  the  general 
population. 

EPA  is  applying  the  principles  of 
public  participation  to  all  pesticides 
undergoing  reregistration  and  tolerance 
reassessment.  The  Agency’s  Pesticide 
Tolerance  Reassessment  and 
Reregistration:  Public  Participation 
Process,  published  in  the  Federal 
Register  on  May  14,  2004  (69  FR  26819) 
(FRL-7357-9),  explains  that  in 
conducting  these  programs,  the  Agency 
is  tailoring  its  public  participation 
process  to  be  commensurate  with  the 
level  of  risk,  extent  of  use,  complexity 
of  the  issues,  and  degree  of  public 
concern  associated  with  each  pesticide. 
For  tetramethrin,  a  modified,  4-Phase 
process  with  one  comment  period  and 
ample  opportunity  for  public 
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consultation  seems  appropriate  in  view 
of  its  limited  use  and  few  complex 
issues.  However,  if  as  a  result  of 
comments  received  during  this 
comment  period  EPA  Hnds  that 
additional  issues  warranting  further 
discussion  are  raised,  the  Agency  may 
lengthen  the  process  and  include  a 
second  comment  period,  as  needed. 

All  comments  snould  be  submitted 
using  the  methods  in  ADDRESSES,  and 
must  be  received  by  EPA  on  or  before 
the  closing  date.  Comments  will  become 
part  of  the  Agency  Docket  for 
tetramethrin.  Comments  received  after 
the  close  of  the  comment  period  will  be 
marked  “late.”  EPA  is  not  required  to 
consider  these  late  comments. 

B.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

Section  4(g)(2)  of  FIFRA,  as  amended, 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
“the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,”  before  calling  in 
product-specific  data  on  individual  end- 
use  products  and  either  reregistering 
products  or  taking  other  “appropriate 
regulatory  action.” 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated;  February  20,  2008. 

Steven  Bradbury, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  E8-3689  Filed  2-26-08;  8:45  a.m.] 
BILLING  CODE  6560-50-S 
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FEDERAL  €LECTION  COMMISSION 

[Notice  2008-5] 

Filing  Dates  for  the  Caiifornia  Special 
Election  in  the  12th  Congressional 
District 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  California  has  scheduled  a 
special  general  election  on  April  8, 

2008,  to  fill  the  U.S.  House  of 
Representatives  seat  in  the  Twelfth 
Congressional  District  held  by  the  late 
Representative  Tom  Lantos.  Under 
California  law,  a  majority  winner  in  a 
special  election  is  declared  elected. 
Should  no  candidate  achieve  a  majority 
vote,  a  special  runoff  election  will  be 
held  on  June  3,  2008,  among  the  top 
vote-getters  of  each  qualified  political 
party,  including  qualified  independent 
candidates. 

Committees  participating  in  the 
California  special  elections  are  required 
to  file  pre-  and  post-election  reports. 
Filing  dates  for  these  reports  are  affected 
by  whether  one  or  two  elections  are 
held. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kevin  R.  Salley,  Information  Division, 
999  E  Street,  NW.,  Washington,  DC 
20463;  Telephone:  (202)  694-1100;  Toll 
Free  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION; 

Principal  Campaign  Committees 

All  principal  campaign  committees  of 
candidates  who  participate  in  the 
California  Special  General  and  Special 


Runoff  Elections  shall  file  a  12-day  Pre- 
General  Report  on  March  27,  2008;  a 
Pre-Runoff  Report  on  May  22,  2008;  and 
a  Post-Runoff  Report  on  July  3,  2008. 
(See  chart  below  for  the  closing  date  for 
each  report.) 

If  only  one  election  is  held,  all 
principal  Ccunpaign  committees  of 
candidates  in  the  Special  General 
Election  shall  file  a  12-day  Pre-General 
Report  on  March  27,  2008;  and  a  Post- 
General  Report  on  May  8,  2008.  (See 
chart  below  for  the  closing  date  for  each 
report.) 

Unauthorized  Committees  (PACs  and 
Party  Committees) 

Political  committees  filing  on  a 
quarterly  basis  in  2008  are  subject  to 
special  election  reporting  if  they  make 
previously  undisclosed  contributions  or 
expenditures  in  connection  with  the 
California  Special  General  or  Special 
Runoff  Elections  by  the  close  of  books 
for  the  applicable  report(s).  (See  chart 
below  for  the  closing  date  for  each 
report.) 

Committees  filing  monthly  that 
support  candidates  in  the  California 
Special  General  or  Special  Runoff 
Election  should  continue  to  file 
according  to  the  monthly  reporting 
schedule. 

Additional  disclosure  information  in 
connection  with  the  California  Special 
Election  may  be  found  on  the  FEC  Web 
site  at  http://www.fec.gov/info/ 
report jdates.  sh  tml. 


Reporting  Dates  for  California  Special  Election 


Report 

j 

1  Close  of  books  ^  1 

Reg./cert.  &  over¬ 
night  mailing 

Filing  deadline 

I  , 

deadline 

H  Only  the  Special  General  is  Held  (04/08/08),  Committees  Involved  Must  File 


Pre-General  . 

April  Quarterly . 

Post-General . 

July  Quarterly . 

03/19/08 
03/31/08 
04/28/08 
06/30/08  1 

03/24/08 

04/15/08 

05/08/08 

07/15/08 

03/27/08 

04/15/08 

05/08/08 

07/15/08 

If  Two  Elections  Are  Held,  Committees  Involved  Only  in  the  Special  General  (04/08/08)  Must  File 

Pre-General  . 

03/19/08 

03/24/08 

03/27/08 

April  Quarterly . 

03/31/08 

1  04/15/08 

04/15/08 

_ L  _ _ _ L 


Committees  Involved  in  the  Speciai  General  (04/08/08)  and  Special  Runoff  (06/03/08)  Must  File 


Pre-General  . 

03/19/08  1 

03/24/08 

03/27/08 

April  Quarterly . 

03/31/08 

04/15/08 

04/15/08 

Pre-Runoff . 

05/14/08 

05/19/08 

05/22/08 

Post-Runoff . 

06/23/08 

07/03/08 

07/03/08 

July  Quarterly . 

06/30/08 

07/15/08 

07/15/08 
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Calendar  of  Reporting  Dates  for  California  Special  Election— Continued 


- 

Report 

Close  of  books  ^ 

1 _ 1 _ 

RegJcert.  &  over¬ 
night  mailing 
deadline 

1 - - 

! 

Filing  deadline 

Committees  Involved  Only  In  the  Special  Runoff  (06/03/08)  Must  File 

Pre-Runoff . 

Post-Runoff . 

July  Quarterly . 

05/14/08 

06/23/08 

06/30/08 

0^19/08 

07/03/08 

07/15/08 

05/22/08 

07/03/08 

07/15/08 

^  The  reporting  period  always  begins  the  day  after  the  closing  date  of  the  last  report  filed.  If  the  committee  is  new  and  has  not  previously  filed 
a  report,  the  first  report  must  cover  all  activity  that  occurred  before  the  committee  registered  up  through  the  close  of  books  for  the  first  report 
due.  -  . 


Dated:  February  21,  2008. 

David  M.  Mason, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  E8-3713  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  6715-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following  agreement 
under  the  Shipping  Act  of  1984. 
Interested  parties  may  submit  comments 
on  agreements  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  ten  days  of  the  date  this 
notice  appears  in  the  Federal  Register. 
Copies  of  agreements  are  available 
through  the  Commission’s  Office  of 
Agreements  (202-523-5793  or 
tradeanalysis@fmc.gov). 

Agreement  No.:  200860-004. 

Title:  Fourth  Amendment  to  Lease 
and  Operating  Agreement  between 
PRPA  and  Dependable  Distribution 
Services  Inc.  for  Pier  84  South. 

Parties:  Philadelphia  Regional  Port 
Authority  and  Dependable  Distribution 
Services  Inc. 

Filing  Party:  Paul  D.  Coleman,  Esq.; 
Hoppel,  Mayer  &  Coleman:  1050 
Connecticut  Avenue,  NW.,  Tenth  Floor; 
Washington,  DC  20036. 

Synopsis:  The  amendment  settles  past 
rent  issues  under  the  lease  and  extends 
the  lease  until  April  30,  2012.  It  also 
allows  for  a  possible  third  renewal  term, 
establishes  base  rents  and  tonnage  and 
dockage  fees  for  future  years,  and 
amends  the  insurance  terms. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  21,  2008. 

Karen  V.  Gregory, 

Assistant  Secretary. 

[FR  Doc.  E8-3675  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License 

Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  Chapter  409  and 
46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

LatinCargo,  Inc.  dba  Quisqueyana,  3025 
Cypress  Pond  Pass,  Duluth,  GA 
30097.  Officers:  Francisco  J.  Julia, 

Vice  President  (Qualifying 
Individual),  Mario  Trujillo,  President. 
Gains  Logistics  Services  LLC,  22  Willow 
Road,  Closter,  NJ  07624.  Officer: 
Chang  7.  Kim,  Member  (Qualifying 
Individual). 

Caribbean  Cargo  Agencies,  Inc.,  dba 
Interline  Connection,  8240  NW.,  52 
Terr.,  Ste.  503,  Miami,  FL  33166. 
Officers:  Lilia  A.  Dorticos,  President, 
(Qualifying  Individual)  Mark  P. 
Swerdel,  Director. 

Eternal  Asia  Supply  Chain  Management 
(USA)  Corp.,  Bldg.  75,  No  Hangar,  JFK 
Int’l  Airport.  Ste.  200.  Jamaica,  NY 
11430.  Officers:  Hector  Grajales,  Vice 
President,  (Qualifying  Individual)  Tak 
W.  Cheng,  President. 

G.P.  Logistics,  Inc.,  9910  NW.,  21  Street, 
Floral,  FL  33172.  Officers:  Sonia 
Sergueta,  Acct.  Executive,  Qualifying 
Individual)  Byron  E.  Reeler, 

President. 


Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

-  Interex  Mega  Line  USA,  Inc.,  15550 
Vickery  Drive,  Ste.  100,  Houston,  TX 
77032.  Officer:  Sonia  Kim,  President. 
(Qualifying  Individual) 

C  C  Imports,  Inc.,  1504  Pine  Log  Road, 
Ste.  B,  Conyers,  GA  30012.  Officer: 
Charlene  IC.  Cart,  President. 
(Qualifying  Individual) 

Handle  With  Care  Packaging  Store,  2413 
Zanker  Road,  San  Jose,  CA  95131, 
Narinder  Singh  Sandhu,  Sole 
Proprietor. 

Southeast  Vocational  Alliance  Inc.,  6018 
Nunn,  Houston,  TX  77087.  Officers: 
Carvis  R.  Junious,  Operations 
Manager,  (Qualifying  Individual) 
Kzysynthia  Rido,  President. 

American  International  Shipping,  LLC, 
6111  FM  1960  RD  West,  Ste.  105, 
Houston,  TX  77069.  Officer: 

Mohained  F.  Elhusseiny,  Manager. 
(Qualifying  Individual) 

CJ  GLS  America,  Inc.,  404  Foxnm 
Avenue,  Opelika.  AL  36801.  Officer: 
Kun  C.  Kim,  CEO.  (Qualifying 
Individual) 

Bright  Star  Logistics,  Inc.,  11205  S.  LA 
Cienega  Blvd.,  Los  Angeles,  CA 
90045.  Officer:  Soon  S.  Lim,  Vice 
President.  (Qualifying  Individual) 

AS  Logistics,  Inc.  dba  Aanstan  Logistics, 
101  Knightsbridge  Dr.,  Hamilton,  OH 
45011.  Officer:  Michael  J.  Seboria, 
President.  (Qualifying  Individual) 
Cargozone  Logistics,  Inc.,  1490  Beachey 
Place,  Carson,  CA  90746.  Officer: 
Sunny  Hong,  CFO.  (Qualifying 
Individual) 

Millennium  Express  and  Travel,  LLC, 
91-1401  Hal^ua  Street,  Kapolei,  HI 
96707.  Officer:  Sonrisa  S.  Ibanez, 

Exec.  Officer.  (Qualifying  Individual) 
Aerospace  Logistics  Group  LLC,  9538 
South  Clifton  Park  Ave.,  Evergreen 
Park,  IL  60805.  Officer:  Wallace 
Tripplet,  Vice  President.  (Qualifying 
Individual) 

B.C.  Logistics,  LTJC,  918  S.  Park  Lane, 
Ste.  103,  Tempe,  AZ  85281.  Officer: 


10442 


Federal  Register / Vol.  73,  No.  39 / Wednesday,  February  27,  2008 /Notices 


Vicki  Bolejolie,  President.  (Qualifying 
Individual) 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

Red  Ball  Forwarders,  Inc.,  1335  Sadlier 
Circle  E.  Drive,  Indianapolis,  IN 
46239.  Officers;  Michael  Cobb,  Vice 
President,  (Qualifying  Individual) 
Katrina  Blackwell,  CEO. 

Integrity  Cargo  Freight  Corporation,  160 
Rte.  35N,  Cliffwood  Beach,  NJ  07735. 
Officers:  Charles  Derosa,  Vice 
President,  (Qualifying  Individual) 
Angelo  Derosa,  President. 

Phil-Ex  Cargo  Inc.,  94-1018  Awalai 
Street,  Waipahu,  HI  96797.  Officers; 
Narciso  Gamiao,  Jr.,  President, 
(Qualifying  Individual)  Roger 
Rafanan,  Director. 

Dated;  February  21,  2008. 

Karen  V.  Gregory, 

Assistant  Secretary. 

[FR  Doc.  E8-3674  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approvai  Under  Delegated  Authority 
and  Submission  to  0MB 

Summary:  Background. 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  Paperwork  Reduction  Act 
Submission,  supporting  statements  and 
approved  collection  of  information 
instrument(s)  are  placed  into  OMB’s 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

For  Further  Information  Contact: 
Federal  Reserve  Board  Clearance 
Officer — Michelle  Shore — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829) 

OMB  Desk  Officer — Alexander  T. 

Hunt — Office  of  Information  and 


Regulatory  Affairs,  Office  of 

Management  and  Budget,  New 

Executive  Office  Building,  Room 

10235,  Washington,  DC  20503. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
reports: 

1.  Report  title:  Financial  Statements 
for  Bank  Holding  Companies. 

Agency  form  number:  FR  Y-9C,  FR  Y- 
9LP,  and  FR  Y-9SP. 

OMB  control  number:  7100-0128. 

Frequency:  Quarterly  and 
semiannually. 

Reporters:  Bank  holding  companies 
(BHCs). 

Annual  reporting  hours:  FR  Y-9C: 
160,056;  FR  Y-9LP:  25,662;  FR  Y-9SP: 
47,135. 

Estimated  average  hours  per  response: 
FR  Y-9C:  40.50;  FR  Y-9LP:  5.25;  FR  Y- 
9SP:  5.25. 

Number  of  respondents:  FR  Y-9C: 

988;  FR  Y-9LP:  1,222;  FR  Y-9SP:  4,489. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c)).  Confidential  treatment 
is  not  routinely  given  to  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form,  pursuant  to  sections  (b)(4),  (b)(6) 
and  (b)(8)  of  the  Freedom  of  Information 
Act  (5  U.S.C.  522(b)(4),  (b)(6)  and  (b)(8)). 

Abstract:  The  FR  Y-9C,  FR  Y-9LP, 
and  FR  Y-9SP  are  standardized 
financial  statements  for  the  consolidated 
BHC  and  its  parent.  The  FR  Y-9  family 
of  reports  historically  has  been,  and 
continues  to  be,  the  primary  source  of 
financial  information  on  BHCs  between 
on-site  inspections.  Financial 
information  from  these  reports  is  used 
to  detect  emerging  financial  problems, 
to  review  performance  and  conduct  pre¬ 
inspection  analysis,  to  monitor  and 
evaluate  capital  adequacy,  to  evaluate 
BHC  mergers  and  acquisitions,  and  to 
analyze  a  BHC’s  overall  financial 
condition  to  ensure  safe  and  sound 
operations. 

The  FR  Y-9C  consists  of  standardized 
financial  statements  similar  to  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC) 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  (FFIEC  031  &  041; 
OMB  No.  7100-0036)  filed  by 
commercial  banks.  The  FR  Y-9C 
collects  consolidated  data  from  BHCs. 
The  FR  Y-9C  is  filed  by  top-tier  BHCs 
with  total  consolidated  assets  of  $500 
million  or  more.  (Under  certain 
circumstances  defined  in  the  General 
Instructions,  BHCs  under  $500  million 
may  be  required  to  file  the  FR  Y-9C.) 


The  FR  Y-9LP  includes  standardized 
financial  statements  filed  quarterly  on  a 
parent  company  only  basis  from  each 
BHC  that  files  the  FR  Y-9C.  In  addition, 
for  tiered  BHCs,  a  separate  FR  Y-9LP 
must  be  filed  for  each  lower  tier  BHC. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed  by  smaller 
BHCs.  Respondents  include  BHCs  with 
total  consolidated  assets  of  less  than 
$500  million.  This  form  is  a  simplified 
or  abbreviated  version  of  the  more 
extensive  parent  company  only 
financial  statement  for  large  BHCs  (FR 
Y-9LP).  This  report  is  designed  to 
obtain  basic  balance  sheet  and  income 
information  for  the  parent  company, 
information  on  intangible  assets,  and 
information  on  intercompany 
transactions. 

Current  Actions:  On  November  9, 
2007,  the  Federal  Reserve  published  a 
notice  in  the  Federal  Register  (72  FR 
63580)  requesting  public  comment  for 
sixty  days  on  the  extension,  with 
revision,  of  the  Financial  Statements  for 
Bank  Holding  Companies.  The  comment 
period  expired  on  January  8,  2008.  The 
Federal  Reserve  received  four  comment 
letters  on  proposed  revisions  to  the  FR 
Y-9C:  Three  from  banking  organizations 
and  one  from  a  bankers’  organization. 
The  Federal  Deposit  Insurance 
Corporation,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
Board  (the  banking  agencies)  received 
five  additional  comment  letters  on 
proposed  changes  to  the  Call  Reports 
that  parallel  proposed  changes  to  the  FR 
Y-9C:  Four  from  banking  organizations 
and  one  from  a  government  agency.  No 
comments  were  received  on  proposed 
changes  to  the  FR  Y-9LP  or  the  FR  Y- 
9SP. 

No  comments  were  received  on  (1)  the 
proposed  data  items  for  restructured 
troubled  1—4  family  residential 
mortgages,  (2)  the  fair  value  and  unpaid 
principal  balance  by  loan  category  of 
loans  held  for  sale  or  investment  that 
are  measured  at  fair  value,  (3)  the 
revised  reporting  threshold  for  the 
trading  assets  and  liabilities  schedule, 

(4)  the  revisions  to  the  regulatory  capital 
schedule  and  instructions  for  credit 
derivatives,  and  (5)  the  conformity 
changes  for  brokered  deposits  within 
the  deposits  schedule.  Three  banking 
organizations  commented  on  the 
proposed  modification  of  the  trading 
account  definition  and  expressed 
support  for  this  definitional  change.  The 
revisions  discussed  in  this  paragraph 
will  be  implemented  March  31,  2008,  as 
proposed. 

With  respect  to  the  remaining 
proposed  revisions,  the  Federal  Reserve 
approved  certain  modifications  to  them 
to  address  concerns  expressed  by 
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commenters.  The  Federal  Reserve  will 
move  forward  with  the  modified 
reporting  changes  on  March  31,  2008, 
although  the  reporting  of  certain 
proposed  new  items  will  he  optional  for 
this  initial  report  date  and  will  he 
required  beginning  June  30,  2008.  For 
the  March  31,  2008,  report  date, 
institutions  may  provide  reasonable 
estimates  for  any  new  or  revised  data 
item  required  to  be  reported  as  of  that 
date  for  which  the  requested 
information  is  not  readily  available.  For 
the  new  data  items  that  are  optional  as 
of  the  Mcnch  31,  2008,  report  date,  this 
same  policy  on  the  use  of  reasonable 
estimates  will  apply  to  these  new  items 
as  of  the  June  30,  2008,  report  date. 

The  Federal  Reserve’s  responses  to 
the  comments  received  and  a  discussion 
of  the  related  revisions  are  presented 
below. 

Revisions  Related  to  1-4  Family 
Residential  Mortgage  Loans 

1.  Interest  and  Fee  Income  and 
Quarterly  Average 

.  Currently,  BHCs  report  the  total 
amount  of  interest  and  fee  income  on 
their  loans  secured  by  real  estate  (in 
domestic  offices)  in  the  income 
statement  (Schedule  HI,  data  item 

1. a.(l).  Interest  and  fee  income  on  loans: 
in  domestic  offices)  and  include  the 
quarterly  average  for  these  loans  (in 
domestic  offices)  in  the  quarterly 
averages  schedule  (Schedule  HC-K,  data 
item  3).  The  Federal  Reserve  proposed 
to  split  these  existing  income  statement 
and  quarterly  average  data  items  into 
separate  data  items  for  the  interest  and 
fee  income  on  and  the  quarterly 
averages  of  “Loans  secured  by  1—4 
family  residential  properties,”  “All 
other  loans  secured  by  real  estate,”  and 
“All  other  loans  in  domestic  offices.” 

One  banking  organization  commented 
on  comparable  additions  to  the  Call 
Report.  This  bank  noted  that  these 
additions  will  require  changes  to  its 
loan  processing  and  accounting  systems, 
which  will  affect  loan  personnel,  but 
that  it  is  possible  to  implement  these 
changes.  The  Federal  Reserve  will 
proceed  to  add  these  data  items  to  the 
FR  Y-9C  as  proposed. 

2.  Mortgages  in  Foreclosure 

The  Federal  Reserve  proposed  to  add 
two  new  memoranda  items  for  the 
amount  of  1-4  family  residential 
mortgage  loans  owned  by  the  BHC  and 
serviced  by  the  BHC  that  are  in 
foreclosure  as  of  the  quarter-end  report 
date.  Mortgage  loans  in  foreclosure  will 
be  those  for  which  the  legal  process  of 
foreclosure  has  been  initiated,  but  for 
which  the  foreclosure  process  has  not 


yet  been  resolved  at  quarter-end.’  These 
memoranda  items  will  be  added  to  the 
loan  schedule  (Schedule  HC-C)  and  the 
servicing,  securitization,  and  asset  sale 
activities  schedule  (Schedule  HC-S), 
with  the  carrying  amount  (before  any 
applicable  allowance  for  loan  and  leases 
losses)  reported  in  the  former 
memorandum  item  and  the  outstanding 
principal  amount  reported  in  the  latter 
memorandum  item.  Reporting  mortgage 
loans  as  being  in  process  of  foreclosure 
will  not  exempt  those  loans  owned  by 
the  BHC  from  being  reported  as  past  due 
or  nonaccrual,  as  appropriate,  in 
Schedule  HC-N,  and  will  not  exempt 
those  loans  serviced  by  the  BHC  that  are 
reported  in  Schedule  HC-S,  data  item  1, 
from  being  reported  as  past  due,  as 
appropriate,  in  that  schedule. 

The  bankers’  organization  provided 
comments  on  these  proposed  data  items 
and  three  banking  organizations 
supported  their  comments.  The 
commenters  did  not  object  to  reporting 
these  data  items  but  requested  that  the 
data  collection  be  delayed  six  months 
because  the  data  are  not  readily 
available.  The  Federal  Reserve  will  go 
forward  with  collecting  the  new  data 
items  as  proposed  because  of  the 
substantial  increase  in  the  number  of 
foreclosures  reported  by  the  industry' 
and  the  potentially  higher  number  of 
foreclosures  in  the  next  couple  of  years. 
Given  current  conditions  in  the 
residential  mortgage  market,  the  Federal 
Reserve  has  a  strong  supervisory  interest 
in  being  able  to  evaluate  foreclosure 
data  and  obtain  data  needed  as  the 
starting  point  for  trend  analyses  at  the 
earliest  possible  date.  As  with  all  new 
FR  Y-9C  data  items,  BHCs  may  report 
reasonable  estimates  for  the  amounts  of 
loans  in  foreclosure  for  the  first 
reporting  period  (March  31,  2008)  using 
the  best  information  available. 

3.  Open-End  1—4  Family  Residential 
Mortgage  Banking  Activities 

The  Federal  Reserve  proposed  to 
expand  the  scope  of  Schedule  HC-P, 

1-4  Family  Residential  Mortgage 
Banking  Activities  in  Domestic  Offices, 
to  include  separate  data  items  for 
originations,  purchases,  and  sales  of 
open-end  1-4  family  residential 
mortgages  during  the  quarter;  the 
amount  of  such  mortgages  held  for  sale 


'  For  banks  that  participate  in  the  Mortgage 
Bankers  Association's  (MBA)  National  Delinquency 
Survey,  the  time  at  which  mortgage  loans  would 
become  reportable  as  being  in  process  of  foreclosure 
for  FR  Y-^  reporting  purposes  would  be  the  same 
time  at  which  mortgage  loans  become  reportable  as 
being  in  “foreclosure  inventory”  for  MBA  survey 
purposes  (although  the  dollar  amount  of  such  loans 
would  be  reported  in  the  FR  Y-9C  while  the 
number  of  such  loans  are  reported  for  MBA  survey 
purposes). 


at  quarter-end;  and  noninterest  income 
for  the  quarter  from  the  sale, 
securitization,  and  servicing  of  open- 
end  residential  mortgages.  When 
reporting  the  originations,  pvurchases, 
sales,  and  mortgages  held  for  sale,  BHCs 
will  report  both  the  total  commitment 
under  the  line  of  credit  and  the 
principal  amount  funded  under  the  line. 
For  BHCs  with  less  than  $1  billion  in 
total  assets,  the  criteria  used  to 
determine  whether  Schedule  HC-P 
must  be  completed  will  be  modified  to 
include  both  closed-end  and  open-end 
1—4  family  residential  mortgage  banking 
activities. 

One  banking  organization  and  the 
bankers’  organization  provided 
comments  on  these  proposed  revisions 
and  three  other  banking  organizations 
supported  the  latter’s  comments.  The 
bankers’  organization  did  not  object  to 
reporting  the  new  data  items  but 
requested  that  the  data  collection  be 
delayed  six  months  because  of  the  time 
needed  to  identify  and  capture  the 
unused  commitment  amounts  and 
outstanding  principal  balances.  The 
Federal  Reserve  agrees  not  to  require  the 
new  open-end  mortgage  data  to  be 
reported  until  the  June  30,  2008,  FR  Y- 
9C,  with  optional  reporting  of  these  data 
in  the  March  31,  2008,  FR  Y-9C,  if  the 
information  is  available. 

The  banking  organization  encouraged 
the  Federal  Reserve  to  clearly  define  the 
terms  “total  commitment  under  the 
lines  of  credit”  and  the  “principal 
amount  funded  under  the  lines  of 
credit”  as  they  relate  to  originations  of 
open-end  1—4  family  residential 
mortgages  during  the  quarter  because 
different  interpretations  could  result  in 
the  absence  of  clear  instructions.  The 
organization  recommended  that  “total 
commitment”  be  defined  as  the  initial 
committed  balance  made  to  customers 
on  newly  established  open-end  lines  of 
credit  and  “principal  amount  funded” 
be  defined  as  initial  fundings  made  to 
customers  on  newly  established  lines. 
The  Federal  Reserve  agrees  on  the 
necessity  for  clear  definitions  of  these 
terms.  Thus,  the  instructions  for 
reporting  the  “total  commitment”  will 
define  it  as  the  total  amount  of  the  lines 
of  credit  granted  to  customers  at  the 
time  the  open-end  credits  were 
originated,  which  is  consistent  with  the 
banking  organization’s 
recommendation.  For  retail  and 
wholesale  originations  of  such  open-end 
loans,  the  instructions  would  define 
“principal  amount  funded”  as  the  initial 
fundings  made  to  customers  on  newly 
established  lines  of  credit.  In  addition, 
for  open-end  loans  purchased,  sold, 
held  for  sale,  and  (as  discussed  in  the 
following  section)  repurchased  or 
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indemnified,  the  “principal  amount 
funded”  will  be  defined  as  the  principal 
balance  outstanding  of  loans  extended 
under  lines  of  credit  at  the  transaction 
date  or  at  quarter-end,  as  appropriate. 

4.  Mortgage  Repurchases  and 
Indemnifications 

The  Federal  Reserve  proposed  to  add 
fom  new  data  items  to  Schedule  HC-P 
to  collect  data  on  mortgage  loan 
repurchases  emd  indemnifications 
dming  the  quarter.  For  both  closed-end 
first  lien  and  closed-end  junior  lien  1- 
4  family  residential  mortgages,  BHCs 
will  report  the  outstanding  principal 
amount  of  mortgages  repiuchased  or 
indemnified  as  of  the  date  of  repurchase 
or  indemnification.  For  open-end  1-4 
family  residential  mortgages,  BHCs  will 
report  both  the  total  commitment  under 
the  line  of  credit  and  the  principal 
amount  funded  under  the  line  for 
mortgages  repurchased  or  indemnified. 

One  banking  organization  and  the 
bankers’  organization  commented  on 
these  comparable  additions  to  the  Call 
Report,  with  three  other  banking 
organizations  supporting  the  bankers’ 
organization’s  comments.  The  banking 
organization  sought  clarification  as  to 
the  scope  of  indemnifications, 
particularly  with  respect  to  whether 
indemnifications  that  consisted  of 
reimbursements  of  legal  fees  or 
administrative  costs  were  expected  to  be 
reported.  The  Federal  Reserve  will 
clarify  the  FR  Y-9C  instructions  to  state 
that  indemnifications  are  limited  to 
reimbvursements  for  credit  losses, 
including  reimbursements  for  losses 
arising  from  sales  of  real  estate 
collateral.  The  bankers’  organization 
also  requested  a  clarification  involving 
terminology,  questioning  whether,  if 
there  is  a  difference  between  the  book 
value  of  a  loan  and  its  principal  balance, 
which  amount  banks  are  expected  to 
report.  The  amount  to  be  reported  for 
closed-end  loans  is  the  mortgages’ 
outstanding  principal  amount  as  of  the 
date  of  repurchase  or  indemnification, 
not  the  book  value  of  these  mortgages. 
For  open-end  residential  mortgage 
loans,  the  concept  of  principal  amount 
funded  is  discussed  in  the  preceding 
section.  Finally,  the  Feder^  Reserve 
will  not  require  that  the  new  data  items 
on  repurchases  and  indemnifications  of 
open-end  loans  be  reported  until  the 
June  30,  2008,  report  date,  with  optional 
reporting  of  these  data  as  of  the  March 
31,  2008,  report  date,  if  the  information 
is  available. 


Trading  Assets  and  Liabilities  and 
Other  Assets  and  Liabilities  Accounted 
for  Under  a  Fair  Value  Option 

1.  Reporting  of  Assets  and  Liabilities 
Under  the  Fair  Value  Option  as  Trading 

On  February  15,  2007,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  159,  The  Fair 
Value  Option  for  Financial  Assets  and 
Financial  Liabilities  (FAS  159),  which  is 
effective  for  fiscal  years  beginning  after 
November  15,  2007.  Earlier  adoption  of 
FAS  159  was  permitted  as  of  the 
beginning  of  an  earlier  fiscal  year, 
provided  the  BHC  (i)  also  adopts  all  of 
the  requirements  of  FASB  Statement  No. 
157,  Fair  Value  Measurements  (FAS 
157)  at  the  early  adoption  date  of  FAS 
159;  (ii)  has  not  yet  issued  a  financial 
statement  or  submitted  FR  Y-9C  data  for 
any  period  of  that  fiscal  yem;  and  (iii) 
satisfies  certain  other  conditions.  Thus, 
a  BHC  with  a  calendar  year  fiscal  year 
may  have  voluntarily  adopted  FAS  159 
as  of  January  1,  2007.  Changes  in  the  fair 
value  of  financial  assets  and  liabilities 
to  which  the  fair  value  option  is  applied 
are  reported  in  current  earnings  as  is 
currently  the  case  for  trading  assets  and 
liabilities.  Since  the  fair  value  option 
standcurd  allows  a  BHC  to  elect  fair  value 
measurement  through  earnings  for 
financial  assets  and  financial  liabilities, 
the  Federal  Reserve  understands  that 
some  institutions  would  like  to 
reclassify  certain  loans  elected  to  be 
accounted  for  under  the  fair  value 
option  as  trading  assets.  The  FR  Y-9C 
reporting  instructions  currently  do  not 
allow  loans  held  for  sale  to  be  reported 
as  trading  assets. 

Under  FAS  159,  all  securities  within 
the  scope  of  FASB  Statement  No.  115, 
Accounting  for  Certain  Investments  in 
Debt  and  Equity  Securities  (FAS  115), 
that  a  BHC  has  elected  to  report  at  fair 
value  under  a  fair  value  option  should 
be  classified  as  trading  securities. 
Recognizing  the  provisions  of  FAS  159, 
the  Federal  Reserve  proposed  the 
following  clarification  to  the  reporting 
instructions,  including  the  Glossary 
entry  for  Trading  Account.  BHCs  may 
classify  assets  (other  than  securities 
within  the  scope  of  FAS  115  for  which 
a  fair  value  option  is  elected)  and 
liabilities  as  trading  if  the  BHC  applies 
fair  value  accounting,  with  changes  in 
fair  value  reported  in  current  earnings, 
and  manages  these  assets  emd  liabilities 
as  trading  positions,  subject  to  the 
controls  and  applicable  regulatory 
guidance  related  to  trading  activities. 

Three  banking  organizations  provided 
comments  in  support  of  the  proposed 
expanded  definition  of  the  trading 
account  to  permit  the  classification  of 
certain  loans  as  trading.  The  Federal 


Reserve  will  proceed  with  the  revised 
definition  of  trading  account  as 
proposed. 

2.  Revision  of  Certain  Fair  Value 
Measurement  and  Fair  Value  Option 
Information 

The  Federal  Reserve  proposed  to  add 
two  columns  to  Schedule  HC-Q, 
Financial  Assets  and  Liabilities 
Measured  at  Fair  Value,  to  allow  BHCs 
to  report  any  netting  adjustments  and 
Level  1  fair  value  measurements 
separately  in  a  manner  consistent  with 
industry  practice.  The  new  columns 
will  be  captioned  as  column  B, 

Amounts  Netted  in  the  Determination  of 
Total  Fair  Value  Reported  on  Schedule 
HC,  and  column  C,  Level  1  Fair  Value 
Measurements.  Existing  column  B, 

Level  2  Fair  Value  Measurements,  and 
column  C,  Level  3  Fair  Value 
Measurements,  of  Schedule  HC-Q  will 
be  recaptioned  as  columns  D  and  E, 
respectively.  Column  A  will  remain 
unchemged. 

One  commenter,  a  banking 
organization,  offered  comments  on 
comparable  proposed  changes  to 
Schedule  RC-Q  of  the  Call  Report.  The 
commenter  supported  the  addition  of 
the  two  new  columns  to  the  schedule. 
The  commenter  also  suggested 
amending  the  scope  of  Schedule  RC-Q 
to  collect  information  on  all  assets  and 
liabilities  measured  at  fair  value 
pursuant  to  FAS  157  rather  than  the 
current  scope,  which  collects 
information  primarily  based  on  an 
organization’s  election  to  measure  assets 
at  fair  value  under  a  fair  value  option 
and  only  includes  some  of  the  assets 
and  liabilities  covered  by  FAS  157.  The 
Federal  Reserve  recognizes  that  a 
significant  number  of  BHCs  have  only 
recently  adopted  FAS  157  and  are 
working  through  a  number  of 
implementation  issues.  In  addition,  the 
FASB  recently  proposed  a  l-year  delay 
in  the  effective  date  of  FAS  157  for  all 
nonfinancial  assets  and  nonfinancial 
liabilities,  except  those  that  are 
recognized  or  disclosed  at  fair  value  in 
the  financial  statements  on  a  recurring 
basis.  In  light  of  these  factors,  the 
Federal  Reserve  believes  that  it  would 
not  be  prudent,  at  this  time,  to  modify 
the  scope  of  the  Schedule  HC-Q  to 
include  all  assets  and  liabilities  covered 
by  FAS  157  as  suggested  by  the 
commenter,  and  will  proceed  with  the 
addition  of  the  two  additional  columns 
to  Schedule  HC-Q  as  proposed. 

The  Federal  Reserve  also  proposed  to 
add  data  items  to  Schedule  HC-C,  Loans 
and  Leases,  to  collect  data  on  the  loans 
reported  in  this  schedule  that  are 
measured  at  fair  value  under  a  fair  value 
option:  (1)  The  fair  value  of  such  loans 
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measured  by  major  loan  category,  (2)  the 
unpaid  principal  balance  of  such  loans 
by  major  loan  category,  and  (3)  the 
aggregate  amount  of  the  difference 
between  the  fair  value  and  the  unpaid 
principal  balemce  of  such  loans  that  is 
attributable  (a)  to  changes  in  the  credit 
risk  of  the  loan  since  its  origination  and 
(h)  to  all  other  factors.  Because  Schedule 
HC-C  only  provides  data  on  loans  held 
for  investment  and  for  sale,  the  Federal 
Reserve  proposed  to  add  the  same  data 
items  to  Schedule  HC-D,  Trading  Assets 
and  Liabilities,  for  loans  measured  at 
fair  value  under  a  fair  value  option  that 
are  designated  as  held  for  trading.  The 
Federal  Reserve  also  proposed  to  add  a 
new  data  item  to  Schedule  HC-D  for 
Other  trading  liabilities  in  recognition  of 
a  BHC’s  ability  to  elect  to  measure 
certain  liabilities  at  fair  value  in 
accordance  with  FAS  159  and  designate 
them  as  held  for  trading. 

The  Federal  Reserve  proposed  to  add 
two  data  items  to  Schedule  HC-N,  Past 
Due  and  Nonaccrual  Loans,  Leases,  and 
Other  Assets,  to  collect  data  on  the  fair 
value  and  unpaid  principal  balance  of 
loans  measured  at  fair  value  under  a  fair 
value  option  that  are  past  due  or  in 
nonaccrual  status.  The  data  items  will 
follow  the  existing  three  column 
breakdown  on  Schedule  HC-N  that 
BHCs  utilize  to  report  all  other  past  due 
and  nonaccrual  loans.  Since  trading 
assets  are  not  currently  reported  on 
Schedule  HC-N,  the  Federal  Reserve 
proposed  to  add  similar  data  items  to 
Schedule  HC-D  to  collect  the  total  fair 
value  and  unpaid  principal  balance  of 
loans  ninety  days  or  more  past  due  that 
are  classified  as  trading.  Finally,  the 
Federal  Reserve  proposed  to  add  data 
items  to  Schedule  HI,  Income 
Statement,  to  collect  information  on:  (1) 
Net  gains  (losses)  recognized  in  earnings 
on  assets  that  are  reported  at  fair  value 
under  a  fair  value  option,  (2)  estimated 
net  gains  (losses)  on  loans  attributable  to 
changes  in  instrument-specific  credit 
risk,  (3)  net  gains  (losses)  recognized  in 
earnings  on  liabilities  that  are  reported 
at  fair  value  under  a  fair  value  option, 

(4)  estimated  net  gains  (losses)  on 
liabilities  attributable  to  changes  in  the 
instrument-specific  credit  risk. 

Two  banking  organizations  and  the 
bankers’  organization  provided 
comments  on  the  proposed  changes. 

One  banking  organization  opposed  the 
proposal  to  collect  information  on 
Schedules  HC-C  and  HC-D  on  the 
aggregate  amount  of  the  difference 
between  the  fair  value  and  the  unpaid 
principal  balance  of  loans  measured  at 
fair  value  under  a  fair  value  option 
attributable  to  (a)  changes  in  the  credit 
risk  of  the  loan  since  'its  origination  and 
(b)  all  other  factors.  The  banking 


orgemization  indicated  the  proposed 
information  may  exist  in  theory  but  that 
BHCs  do  not  have  the  ability  to  readily 
and  reliably  produce  this  information. 
The  Federal  Reserve  reconsidered  the 
proposal  and  concurs  with  the 
commenter’s  assessment  of  BHCs’ 
ability  to  readily  and  reliably  produce 
this  information.  As  a  result,  the  Federal 
Reserve  will  not  implement  the 
proposed  change. 

One  banking  organization  opposed 
the  proposed  breakouts  on  Schedule 
HC-D  of  the  fair  value  and  the  unpaid 
principal  balance  of  loans  measured  at 
fair  value  under  a  fair  value  option  by 
major  loan  category.  The  organization 
indicated  that  the  information  was 
excessive  and  burdensome  to  collect  for 
loans  designated  as  trading  and  will 
require  changes  to  the  BHC’s  trading 
systems.  The  safety  and  soundness 
objective  for  collecting  this  information 
is  to  make  comparisons  among  entities 
that  elect  a  fair  value  option  for  loans 
and  those  that  do  not.  This  objective 
cannot  be  achieved  if  the  information 
collected  on  Schedules  HC-C  and  HC- 
D  is  not  comparable.  Since  BHCs  have 
considerable  experience  reporting 
information  by  major  loan  category  as 
required  by  Schedule  HC-C  and  are 
only  now  able  to  report  loans  under  a 
fair  value  option  on  Schedule  HC-D,  the 
Federal  Reserve  believes  it  will  be  less 
burdensome  to  adapt  the  proposed  loan 
breakouts  on  Schedule  HC-D  to  the 
current  breakouts  on  Schedule  HC-C 
than  to  develop  a  unique  format  for 
reporting  loans  under  a  fair  value  option 
in  both  Schedules  HC-C  and  HC-D  as 
inferred  by  the  commenter.  The  Federal 
Reserve  will  proceed  with  the  breakouts 
for  loans  reported  under  a  fair  value 
option  on  Schedule  HC-D  as  proposed. 

The  banking  organization  also 
questioned  whether  the  Federal  Reserve 
should  collect  separate  data  items  on 
Schedule  HI  for  the  net  gains  (losses) 
recognized  in  earnings  on  assets  that  are 
reported  at  fair  value  under  a  fair  value 
option  and  the  estimated  net  gains 
(losses)  on  loans  attributable  to  changes 
in  instrument-specific  credit  risk. 
Similarly,  the  commenter  questioned 
whether  the  Federal  Reserve  should 
collect  separate  data  items  on  Schedule 
HI  for  the  net  gains  (losses)  recognized 
in  earnings  on  liabilities  that  are 
reported  at  fair  value  under  a  fair  value 
option  and  the  estimated  net  gains 
(losses)  on  liabilities  attributable  to 
changes  in  the  instrument-specific 
credit  risk.  The  commenter  suggested 
clarifying  what  changes,  other  than 
credit  risk,  will  be  reported  in  net  gains 
(losses)  on  assets  and  liabilities  reported 
at  fair  value  under  a  fair  value  option 
that  will  warrant  a  separate  breakout  for 


net  gains  (losses)  on  loans  and  liabilities 
for  instrument-specific  credit  risk.  The 
content  of  the  proposed  data  items  for 
Schedule  HI  are  the  same  as  those 
mandated  by  the  disclosure 
requirements  of  paragraphs  19(a),  (c)(1), 
and  (d)(1)  of  FAS  159.  However,  to 
reduce  burden,  the  Federal  Reserve 
grouped  the  requirements  of  paragraph 
(a)  into  net  gains  (losses)  recognized  in 
earnings  on  assets  that  are  reported  at 
fair  value  under  a  fair  value  option  and 
net  gains  (losses)  recognized  in  earnings 
on  liabilities  that  are  reported  at  fair 
value  under  a  fair  value  option  rather 
than  requiring  separate  breeikouts  for  the 
amount  of  gains  and  losses  on  fair  value 
option  data  items  for  each  data  item  on 
a  BHC’s  balance  sheet  as  required  by 
paragraph  19(a).  Thus,  the  rationale  for 
collecting  the  separate  breakouts  on 
Schedule  HI  is  the  same  as  FAS  159,  to 
facilitate  comparisons  between  BHCs 
that  adopt  the  fair  value  option  and 
those  that  do  not.  The  Federal  Reserve 
will  proceed  with  the  breakouts  on 
Schedule  HI  as  proposed. 

The  bankers’  organization 
recommended  a  six-month  delay  in  the 
effective  date  of  the  proposal  to  collect 
information  on  Schedule  HC-N  on  the 
fair  value  and  unpaid  principal  balance 
of  loans  measured  at  fair  value  under  a 
fair  vaj[ue  option  that  are  past  due  or  in 
nonaccrual  status  and  Schedule  HC-D 
on  the  total  fair  value  and  unpaid 
principal  balance  of  loans  ninety  days 
or  more  past  due.  The  commenter 
indicated  the  delay  would  give  BHCs 
sufficient  time  to  make  changes  to  their 
systems  to  capture  this  information.  The 
Federal  Reserve  agrees  that  a  delay  is 
advisable  and  will  delay  the 
implementation  date  of  the  proposed 
Schedule  HC-N  and  HC-D  data  items  to 
the  June  30,  2008,  report  date.  However, 
BHCs  have  the  option  of  submitting  this 
information  effective  for  the  March  31, 
2008,  report  date,  if  the  information  is 
available. 

3.  Other  Revisions  to  Information  on 
Trading  Assets  and  Liabilities 

The  Federal  Reserve  proposed  three 
revisions  to  Schedule  HC-D  to  enhance 
the  Federal  Reserve’s  ability  to  assess 
BHC  exposures  to  market,  liquidity, 
credit,  operational,  and  other  risks 
posed  by  trading  assets  and  liabilities 
and  to  appropriately  assess  the  safety 
and  soundness  of  BHCs  with  these 
exposures  and  BHCs  with  significant 
concentrations  in  trading  assets  and 
liabilities.  First,  the  Federal  Reserve 
proposed  to  eliminate  the  single  data 
item  for  trading  assets  in  foreign  offices 
and  revise  the  schedule  to  include 
separate  columns  for  the  consolidated 
bank  holding  company  and  for  domestic 
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offices.  Second,  the  Federal  Reserve 
proposed  to  change  the  reporting 
threshold  for  Schedule  HC-D.  As 
proposed,  Schedule  HC-D  will  he 
completed  for  any  quarter  when  the 
quarterly  average  for  trading  assets  in 
Schedule  HC-K,  data  item  4.a,  was  $2 
million  or  more  in  any  of  the  four 
preceding  quarters.  Third,  the  Federal 
Reserve  proposed  to  require  BHCs  with 
average  trading  assets  of  $1  billion  or 
more  in  any  of  the  four  preceding 
quarters  to  provide  additional  detail  on 
trading  assets  and  liabilities  currently 
included  in  certain  trading  asset  and 
liability  categories.  These  BHCs  will 
provide  additional  breakouts  fof  asset- 
backed  securities  by  major  category, 
collateralized  debt  obligations  (both 
synthetic  and  non-synthetic),  retained 
interests  in  securitizations,  equity 
securities  (both  with  and  without 
readily  determinable  fair  values),  and 
loans  held  pending  securitization.  In 
addition,  these  BHCs  will  be  required  to 
provide  a  description  of  and  report  the 
fair  value  of  any  type  of  trading  asset  or 
liability  in  the  Other  trading  assets  and 
Other  trading  liabilities  categories  that 
is  greater  than  $25,000  and  exceeds  25 
percent  of  the  amount  reported  in  that 
trading  category. 

One  banking  organization  requested 
the  Federal  Reserve  reconsider  the 
proposed  expansion  of  information  for 
BHCs  with  average  trading  assets  of  $1 
billion  or  more  due  to  current  systems 
limitations.  The  Federal  Reserve 
assessed  the  systems  challenges 
resulting  from  other  regulatory 
initiatives  at  banking  organizations  with 
trading  assets  of  $1  billion  or  more  and 
determined  a  delay  in  the 
implementation  date  for  these  changes 
is  reasonable.  The  Federal  Reserve  will 
delay  the  implementation  date  of  the 
proposed  expanded  information  on 
Schedule  HC-D  data  items  to  the  June 

30,  2008,  report  date.  However,  BHCs 
will  be  allowed  the  option  of  submitting 
this  information  effective  for  the  March 

31,  2008  report  date,  if  the  information 
is  available. 

Reporting  Credit  Derivative  Data  for 
Risk-Based  Capital  Purposes 

The  Federal  Reserve  proposed  to 
modify  the  FR  Y-9C  instructions  for 
Schedule  HC-R  to  allow  the  reporting  of 
the  credit  equivalent  amount  of  credit 
derivatives  subject  to  the  counterparty 
credit  risk  charge  in  data  item  54  of  the 
schedule  and  to  extend  the  existing  100 
percent  risk  weight  column  in  Schedule 
HC-R  to  data  item  54,  Derivative 
contracts.  The  Federal  Reserve  did  not 
receive  comments  on  the  proposed 
changes  for  credit  derivatives  in 
Schedule  HC-R.  However,  upon  further 


consideration  of  the  reporting  of  such 
derivatives  in  Schedule  HC-R,  data  item 
54,  the  Federal  Reserve  concluded  that 
extending  the  100  percent  risk  weight 
column  to  this  data  item  is  not 
necessary.  The  instructions  will  indicate 
that  credit  derivatives  entered  into  for 
trading  purposes  and  subject  to  the 
market  risk  capital  guidelines  should  be 
reported  in  data  item  54. 

Revision  of  Reporting  Threshold  for 
Other  Noninterest  Income  and  Other 
Noninterest  Expense 

The  Federal  Reserve  proposed  to 
change  the  threshold  for  reporting 
detailed  information  on  the  components 
of  other  noninterest  income  and  other 
noninterest  expense  as  reported  on 
Schedule  HI,  Memoranda  items  6  and  7. 
Specifically,  the  Federal  Reserve 
proposed  to  change  the  threshold  to 
require  BHCs  to  separately  disclose  the 
description  and  amount  of  any  data  item 
included  in  Schedule  HI,  data  item  5.1, 
Other  noninterest  income  that  exceeds  3 
percent  of  other  noninterest  income  and 
any  data  item  included  in  Schedule  HI, 
data  item  7.d,  Other  noninterest  expense 
that  exceeds  3  percent  of  other 
noninterest  expense. 

In  addition,  the  Federal  Reserve 
proposed  to  add  one  preprinted  caption 
for  other  noninterest  income  and  four 
preprinted  captions  for  other 
noninterest  expense  to  help  BHCs 
comply  with  the  disclosure 
requirements.  As  with  the  existing 
preprinted  captions  for  other 
noninterest  income  and  other 
noninterest  expense,  BHCs  are  only 
required  to  use  these  descriptions  and 
provide  the  amounts  for  these 
components  when  the  amounts 
included  in  other  noninterest  income  or 
other  noninterest  expense  exceed  the 
reporting  threshold.  The  new  preprinted 
other  noninterest  income  caption  is 
bcmk  card/credit  card  interchange  fees. 
The  new  preprinted  noninterest  expense 
captions  are  accounting  and  auditing 
expenses,  consulting  and  advisory 
expenses,  automated  teller  machine 
(ATM)  and  interchange  expenses,  and 
telecommunication  expenses. 

Two  banking  organizations  and  the 
government  agency  provided  comments 
on  comparable  changes  proposed  to  the 
Call  Report.  The  agency  supported  the 
additional  preprinted  captions.  One 
banking  organization  indicated  the 
application  of  the  new  thresholds  to  the 
smaller  base  of  other  noninterest  income 
or  expense  would  result  in  their  bank 
reporting  amounts  as  small  as  $1,000  in 
the  other  noninterest  income 
disclosures  and  $7,500  in  the  other 
noninterest  expense  disclosures.  The 
commenter  recommended  establishing  a 


$50,000  floor  to  the  reporting  threshold 
to  eliminate  the  reporting  of  de  minimis 
amounts.  The  Federal  Reserve 
recognizes  the  merit  of  this  request  and 
will  implement  modified  thresholds  to 
require  BHCs  to  separately  disclose  the 
description  and  amount  of  any  data  item 
in  other  noninterest  income  that  is 
greater  than  $25,000  and  exceeds  3 
percent  of  other  noninterest  income  and 
any  data  item  included  in  other 
noninterest  expense  that  is  greater  than 
$25,000  and  exceeds  3  percent  of  other 
noninterest  expense.  The  $25,000 
amount  is  consistent  with  the  threshold 
floors  used  on  the  Call  Report  for  All 
other  assets  in  Schedule  RC-F,  Other 
Assets,  and  All  other  liabilities  in 
Schedule  RC-G,  Other  Liabilities. 

Another  banking  organization  also 
commented  on  these  comparable 
changes  to  the  Call  Report  that  they 
would  have  difficulty  breaking  out 
expenses  incurred  for  multiple  services 
provided  by  a  third  party  vendor  where 
separate  charges  for  specific  services 
would  be  burdensome  to  identify.  The 
commenter  also  suggested  that  a 
definition  of  telecommunications 
expenses  be  provided.  To  reduce 
reporting  burden,  the  Federal  Reserve 
will  modify  the  instructions  for 
Schedule  HI,  Memoranda  item  7,  Other 
noninterest  expense,  to  indicate  that 
BHCs  should  report  expenses  that 
reflect  a  single  charge  for  grouped  or 
“bundled”  services  in  the  data  item  that 
most  closely  describes  the  predominant 
type  of  expense  incurred,  and  that  this 
categorization  should  be  used 
consistently  over  time.  Regarding  the 
definition  of  telecommunications 
expenses,  BHCs  should  include  any 
expenses  associated  with  telephone, 
cable,  and  internet  services  (including 
web  page  maintenance). 

2.  Report  title:  Financial  Statements 
for  Nonbank  Subsidiaries  of  U.S.  Bank 
Holding  Companies. 

Agency  form  number:  FR  Y-11  and 
FRY-llS. 

OMB  control  number:  7100-0244. 

Frequency:  Quarterly  and  annually. 

Reporters:  Bank  holding  companies 
(BHCs). 

Annual  reporting  hours:  FR  Y-11  < 
(quarterly):  10,752;  FR  Y-11  (annual): 
1,402;  FR  Y-llS  (annual):  471. 

Estimated  average  hours  per  response: 
FR  Y-11  (quarterly):  6.40;  FR  Y-11 
(annual):  6.40;  FR  Y-llS  (annual):  1.0. 

Number  of  respondents:  FR  Y-11 
(quarterly):  420;  FR  Y-11  (annual):  219; 
FR  Y-1  IS  (annual):  471. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  1844(c)).  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However, 
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confidential  treatment  for  the  reporting 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form,  pursuant  to 
sections  {b)(4),  (b)(6)  and  (b)(8)  of  the 
Freedom  of  Information  Act  [5  U.S.C. 
522(b)(4).  (b)(6)  and  (b)(8)l. 

Abstract:  The  FR  Y-1 1  reports  collect 
financial  information  for  individual 
non-functional ly  regulated  U.S. 
nonbank  subsidiaries  of  domestic  BHCs. 
BHCs  file  the  FR  Y-11  on  a  quarterly  or 
annual  basis  according  to  hling  criteria 
or  file  the  FR  Y-llS  annually.  The  FR 
Y-1 1  data  are  used  with  other  BHC  data 
to  assess  the  condition  of  BHCs  that  are 
heavily  engaged  in  nonbanking 
activities  and  to  monitor  the  volume, 
nature,  and  condition  of  their 
nonbanking  operations. 

Current  Actions:  On  November  9, 
2007,  the  Federal  Reserve  published  a 
notice  in  the  Federal  Register  (72  FR 
63580)  requesting  public  comment  for 
sixty  days  on  the  extension,  with 
revision)  of  the  Financial  Statements  for 
Nonbank  Subsidiaries  of  U.S.  Bsmk 
Holding  Companies.  The  comment 
period  expired  on  January  8,  2008.  The 
Federal  Reserve  did  not  receive  any 
comment  letters.  The  Federal  Reserve 
will  eliminate  reporting  by  subsidiaries 
that  were  created  for  the  purposes  of 
issuing  trust  preferred  securities  (trust 
preferred  securities  subsidiaries)  to 
substantially  reduce  burden  on  the 
industry  and,  in  this  regard,  make  the 
report  consistent  with  the  revision  to 
the  other  nonbank  subsidiary  reports, 
the  Financial  and  Abbreviated  Financial 
Statements  of  Foreign  Subsidiaries  of 
U.S.  Banking  Organizations  (FR  2314/S: 
OMB  No.  7100-0073)  and  the  Finemcial 
and  Abbreviated  Financial  Statements 
of  U.S.  Nonbank  Subsidiaries  Held  by 
Foreign  Banking  Organizations  (FR 
Y-7N/NS:  OMB  No.  7100-0125).  The 
Federal  Reserve  will  collect:  (1)  Certain 
data  on  the  FR  Y-11  from  all 
institutions  that  choose,  under  generally 
accepted  accounting  principles,  to  apply 
a  fair  value  option  to  one  or  more 
financial  instruments  and  one  or  more 
classes  of  servicing  assets  and  liabilities 
and  (2)  a  new  data  item  on  the  income 
statement  to  collect  fees  and 
commissions  from  annuity  sales.  On  the 
FR  Y-1  IS,  the  Federal  Reserve  will  add 
a  question  to  determine  whether  the 
subsidiary'  has  adopted  a  fair  value 
option.  Lastly,  the  Federal  Reserve  will 
add  clarifying  language  to  the 
instructions  for  the  reporting  of  trading 
revenue  and  noninterest  income  from 
related  organizations.  All  reporting 
changes  will  be  implemented  effective 
with  the  March  31,  2008,  report  date. 


3.  Report  fjf/e;  Financial  Statements  of 
Foreign  Subsidiaries  of  U.S.  Banking 
Organizations. 

Agency  form  number:  FR  2314  and  FR 
2314S. 

OMB  control  number:  7100-0073. 

Frequency:  Quarterly  and  annually. 

Reporters:  Foreign  subsidiaries  of  U.S. 
state  member  banks  (SMBs),  bank 
holding  companies  (BHCs),  and  Edge  or 
agreement  corporations. 

Annual  reporting  hours:  FR  2314 
(quarterly):  5,581;  FR  2314  (annual): 
1,075;  FR  2314S  (annual):  272. 

Estimated  average  hours  per  response: 
FR  2314  (quarterly):  6.40;  FR  2314 
(annual):  6.40;  FR  2314S  (annual):  1.0. 

Number  of  respondents:  FR  2314 
(qucurterly):  218;  FR  2314  (annual):  168; 
FR  2314S  (annual):  272. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  324,  602,  625,  and  1844(c)). 
Confidential  treatment  is  not  routinely 
given  to  the  data  in  these  reports. 
However,  confidential  treatment  for  the 
reporting  information,  in  whole  or  in 
pirt,  can  be  requested  in  accordance 
with  the  instructions  to  the  form, 
pursuant  to  sections  (b)(4),  (b)(6)  and 
(b)(8)  of  the  Freedom  of  Information  Act 
[5  U.S.C.  522(b)(4),  (b)(6)  and  (b)(8)]. 

Abstract:  The  FR  2314  reports  collect 
financial  information  for  non- 
functionally  regulated  direct  or  indirect 
foreign  subsidiaries  of  U.S.  SMBs,  Edge 
and  agreement  corporations,  and  BHCs. 
Parent  organizations  (SMBs,  Edge  and 
agreement  corporations,  or  BHCs)  file 
the  FR  2314  on  a  quarterly  or  annual 
basis  according  to  filing  criteria  or  file 
the  FR  2314S  annually.  The  FR  2314 
data  are  used  to  identify  current  and 
potential  problems  at  the  foreign 
subsidiaries  of  U.S.  parent  companies, 
to  monitor  the  activities  of  U.S.  hanking 
organizations  in  specific  countries,  and 
to  develop  a  better  understanding  of 
activities  within  the  industry,  in 
general,  and  of  individual  institutions, 
in  particular. 

Current  actions:  On  November  9, 

2007,  the  Federal  Reserve  published  a 
notice  in  the  Federal  Register  (72  FR 
63580)  requesting  public  comment  for 
sixty  days  on  the  extension,  with 
revision,  of  the  Financial  Statements  of 
Foreign  Subsidiaries  of  U.S.  Banking 
Organizations.  The  comment  period 
expired  on  January  8,  2008.  The  Federal 
Reserve  did  not  receive  any  comment 
letters.  The  Federal  Reserve  will 
eliminate  reporting  by  subsidiaries  that 
were  created  for  the  purposes  of  issuing 
trust  preferred  securities  (trust  preferred 
securities  subsidiaries)  to  substantially 
reduce  burden  on  the  industry  and,  in 
this  regard,  make  the  report  consistent 
with  the  revision  to  the  other  nonbank 


subsidiary  reports,  the  Financial  and 
Abbreviated  Financial  Statements  of 
U.S.  Nonbank  Subsidiaries  of  U.S.  Bank 
Holding  Companies  (FR  Y-1 1/S;  OMB 
No.  7100-0244)  and  the  Financial  and 
Abbreviated  Financial  Statements  of 
U.S.  Nonbank.Subsidiaries  Held  by 
Foreign  Banking  Organizations  (FR  Y- 
7N/NS;  OMB  No.  7100-0125).  The 
Federal  Reserve  will  collect:  (1)  Certain 
data  on  the  FR  2314  from  all  institutions 
that  choose,  under  generally  accepted 
accounting  principles,  to  apply  a  fair 
value  option  to  one  or  more  financial 
instruments  and  one  or  more  classes  of 
servicing  assets  and  liabilities  and  (2)  a 
new  data  item  on  the  income  statement 
to  collect  fees  and  commissions  firom 
annuity  sales.  On  the  FR  2314S,  the 
Federal  Reserve  will  add  a  question  to 
determine  whether  the  subsidiary  has 
adopted  a  fair  value  option.  Lastly,  the 
Federal  Reserve  will  add  clarifying 
language  to  the  instructions  for  the 
reporting  of  trading  revenue  and 
noninterest  income  firom  related 
organizations.  All  reporting  changes 
will  be  implemented  effective  with  the 
March  31,  2008,  report  date. 

4.  Report  title:  Financial  Reports  of 
Foreign  Banking  Organizations. 

Agency  form  number:  FR  Y-7N  and 
FR  Y-7NS. 

OMB  control  number:  7100-0125. 

Frequency:  Quarterly  and  annually. 

Reporters:  Foreign  banking 
organizations  (FBOs). 

Annual  reporting  hours:  FR  Y-7N 
(quarterly):  4,889;  FR  Y-7N  (annual): 
1,065;  FRY-7NS:  229. 

Estimated  average  hours  per  response: 
FR  Y-7N  (quarterly):  6.3;  FR  Y-7N 
(annual):  6.3;  FR  Y-7NS. 

Number  of  respondents:  FR  Y-7N 
(quarterly):  194;  FR  Y-7N  (annual):  169; 
FRY-7NS:  229. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c),  3106(c),  and  3108). 
Confidential  treatment  is  not  routinely 
given  to  the  data  in  these  reports. 
However,  confidential  treatment  for 
information,  in  whole  or  in  part,  on  any 
of  the  reporting  forms  can  be  requested 
in  accordance  with  the  instructions  to 
the  form,  pursuant  to  sections  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
[5  U.S.C.  522(b)(4)  and  (b)(6)]. 

Abstract:  The  FR  Y-7N  and  FR  Y- 
7NS  collect  financial  information  for 
non-functionally  regulated  U.S. 
nonbank  subsidiaries  held  by  FBOs 
other  than  through  a  U.S.  bank  holding 
company,  U.S.  financial  holding 
company,  or  U.S.  bank.  FBOs  file  the  FR 
Y-7N  on  a  quarterly  or  annual  basis  or 
the  FR  Y-7NS  annually  based  on  size 
thresholds. 
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Current  actions:  On  November  9, 

2007,  the  Federal  Reserve  published  a 
notice  in  the  Federal  Register  (72  FR 
63580)  requesting  public  comment  for 
sixty  days  on  the  extension,  with 
revision,  of  the  Financial  Reports  of 
Foreign  Banking  Organizations.  The 
comment  period  expired  on  January  8, 

2008.  The  Federal  Reserve  did  not 
receive  any  comment  letters.  The 
Federal  Reserve  will  eliminate  reporting 
by  subsidiaries  that  were  created  for  the 
pinposes  of  issuing  trust  preferred 
securities  (trust  preferred  securities 
subsidiaries)  on  the  FR  Y-7N/NS  to 
substantially  reduce  burden  on  the 
industry  and,  in  this  regard,  make  the 
report  consistent  with  the  revision  to 
the  other  nonbank  subsidiary  reports, 
the  Financial  and  Abbreviated  Financial 
Statements  of  U.S.  Nonbank 
Subsidiaries  of  U.S.  Bank  Holding 
Companies  (FR  Y-ll/S;  OMB  No.  7100- 
0244)  and  the  Financfal  and 
Abbreviated  Financial  Statements  of 
Foreign  Subsidiaries  of  U.S.  Banking 
Organizations  (FR  2314/S:  OMB  No. 
7100-0073).  On  the  FR  Y-7N,  the 
Federal  Reserve  will  collect:  (1)  Certain 
data  from  all  institutions  that  choose, 
under  general  accounting  principles,  to 
apply  a  fair  value  option  to  one  or  more 
financial  instruments  and  one  or  more 
classes  of  servicing  assets  and  liabilities 
and  (2)  a  new  data  item  on  the  income 
statement  to  collect  fees  and 
commissions  from  annuity  sales.  On  the 
FR  Y-7NS,  the  Federal  Reserve  will  add 
a  question  to  determine  whether  the 
nonbank  subsidieiry  has  adopted  a  fair 
value  option. 

The  Federal  Reserve  will  make  the 
following  changes  to  make  the  FR  Y-7N 
consistent  with  changes  made 
previously  to  other  nonbank  subsidiary 
reports:  (1)  Add  one  new  equity  capital 
component  on  the  balance  sheet  for 
reporting  partnership  interests  and  (2) 
add  a  new  section.  Notes  to  the 
Financial  Statements.  The  Federal 
Reserve  will  also  add  clarifying 
language  to  the  instructions  for  the 
reporting  of  trading  revenue  and  • 
noninterest  income  from  related 
organizations.  All  reporting  changes 
will  be  implemented  effective  with  the 
March  31,  2008,  report  date. 

5.  Report  rit/e;  Consolidated  Report  of 
Condition  and  Income  for  Edge  and 
Agreement  Corporations. 

Agency  form  number:  FR  2886b. 

OMB  control  number:  7100-0086. 

Frequency:  Quarterly. 

Reporters:  Edge  and  agreement 
corporations. 

Annual  reporting  hours:  2,442. 

Estimatea  average  hours  per  response: 
14.85  banking  corporations,  8.65 
investment  corporations. 


Number  of  respondents:  12  banking 
corporations,  50  investment 
corporations. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  602  and  625).  Schedules  RC-M 
(except  data  item  3)  and  RC-V  are  held 
as  confidential  pursuant  to  section  (b)(4) 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(4)). 

Abstract:  The  mandatory  FR  2886b 
comprises  a  balance  sheet,  income 
statement,  two  schedules  reconciling 
changes  in  capital  and  reserve  accounts, 
and  ten  supporting  schedules,  and  it 
parallels  the  Consolidated  Reports  of 
Condition  and  Income  (Call  Report) 
(FFIEC  031  and  FFIEC  041;  OMB  No. 
7100-0036)  that  commercial  banks  file. 
The  Federal  Reserve  uses  the  data 
collected  on  the  FR  2886b  to  supervise 
Edge  corporations,  identify  present  and 
potential  problems,  and  monitor  and 
develop  a  better  understanding  of 
activities  within  the  industry. 

Current  actions:  On  November  9, 

2007,  the  Federal  Reserve  published  a 
notice  in  the  Federal  Register  (72  FR 
63580)  requesting  public  comment  for 
sixty  days  on  the  extension,  with 
revision,  of  the  Consolidated  Report  of 
Condition  and  Income  for  Edge  and 
Agreement  Corporations.  The  comment 
period  expired  on  January  8,  2008.  The 
Federal  Reserve  did  not  receive  any 
comment  letters.  The  Federal  Reserve 
will  collect  certain  data  from  all 
organizations  that  choose,  under 
generally  accepted  accounting 
principles,  to  apply  a  fair  value  option 
to  one  or  more  financial  instruments 
and  one  or  more  classes  of  servicing 
assets  and  liabilities.  The  Federal 
Reserve  will  revise  the  instructions  for 
information  collected  on  restructured 
loans  and  leases  consistent  with 
proposed  changes  to  the  Call  Report.  All 
reporting  changes  will  be  implemented 
effective  with  the  March  31,  2008, 
report  date. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
reports: 

1.  Report  title:  Financial  Statements 
for  Bank  Holding  Companies. 

Agency  form  number:  FR  Y-9ES  and 
FR  Y-9CS. 

OMB  control  number:  7100-0128. 

Frequency:  Quarterly  and  annually. 

Reporters:  Bank  holding  companies 
(BHCs). 

Annual  reporting  hours:  FR  Y-9ES: 

48;  FR  Y-9CS:  400. 

Estimated  average  hours  per  response: 
FR  Y-9ES:  30  minutes;  FR  Y-9CS:  30 
minutes. 

Number  of  respondents:  FR  Y-9ES: 

96;  FR  Y-9CS:  200. 


General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c)).  Confidential  treatment 
is  not  routinely  given  to  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form,  pursuant  to  sections  (b)(4), 
(b)(6)and  (b)(8)  of  the  Freedom  of 
Information  Act  (5  U.S.C.  522(b)(4), 

(b)(6)  and  (b)(8)). 

Abstract:  The  FR  Y-9ES  collects 
financial  information  from  employee 
stock  ownership  plans  that  are  also 
BHCs  on  their  benefit  plan  activities.  It 
consists  of  four  schedules:  Statement  of 
Changes  in  Net  Assets  Available  for 
Benefits,  Statement  of  Net  Assets 
Available  for  Benefits,  Memoranda,  and 
Notes  to  the  Financial  Statements.  The 
FR  Y-9CS  is  a  supplemental  report  that 
may  be  utilized  to  collect  additional 
information  deemed  to  be  critical  and 
needed  in  an  expedited  manner  from 
BHCs.  The  items  of  information 
included  on  the  supplement  may 
change  as  needed. 

Current  actions:  On  November  9, 

2007,  the  Federal  Reserve  published  a 
notice  in  the  Federal  Register  (72  FR 
63580)  requesting  public  comment  for 
sixty  days  on  the  extension,  without 
revision,  of  the  FR  Y-9ES  and  FR  Y- 
9CS.  The  comment  period  expired  on 
January  8,  2008.  The  Federal  Reserve 
did  not  receive  any  comment  letters. 

2.  Report  title:  Financial  Reports  of 
Foreign  Banking  Organizations. 

Agency  form  number:  FR  Y-7Q. 

OMB  control  number:  7100-0125. 

Frequency:  Quarterly  and  annually. 

Reporters:  Foreign  banking 
organizations  (FBOs). 

Annual  reporting  hours:  FR  Y-7Q 
(quarterly):  325;  FR  Y-7Q  (annual):  118. 

Estimated  average  hours  per  response: 
FR  Y-7Q  (quarterly):  1.25;  FR  Y-7Q 
(annual):  1.0. 

Number  of  respondents:  FR  Y-7Q 
(quarterly):  65;  TO  Y-7Q  (annual):  118. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c),  3106(c),  and  3108). 
Confidential  treatment  is  not  routinely 
given  to  the  data  in  these  reports. 
However,  confidential  treatment  for 
information,  in  whole  or  in  part,  on  any 
of  the  reporting  forms  can  be  requested 
in  accordance  with  the  instructions  to 
the  form,  pursuant  to  sections  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
[5  U.S.C.  §§  522(b)(4)  and  (b)(6)]. 

Abstract:  The  FR  Y-7Q  collects 
consolidated  regulatory  capital 
information  from  all  FBOs  either 
quarterly  or  annually.  FBOs  that  have 
effectively  elected  to  become  financial 
holding  companies  (FHCs)  file  the  FR 
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Y-7Q  on  a  quarterly  basis.  All  other 
FBOs  (those  that  have  not  elected  to 
become  FHCs)  file  the  FR  Y— 7Q 
annually. 

Current  actions:  On  November  9, 
2007,  the  Federal  Reserve  published  a 
notice  in  the  Federal  Register  (72  FR 
63580)  requesting  public  comment  for 
sixty  days  on  the  extension.,  without 
revision,  of  the  FR  Y-7Q.  The  comment 
period  expired  on  January  8,  2008.  The 
Federal  Reserve  did  not  receive  any 
comment  letters. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  21,  2008. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  E8-3646  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
12,  2008. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Todd  Offenbacker,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Keela  Terry,  Weatherford, 
Oklahoma;  as  a  member  of  the  Barrel 
family  group,  to  acquire  voting  shares  of 
Western  Oklahoma  Bancshares,  Inc., 
and  thereby  indirectly  acquire  voting 
shares  of  Bank  of  Western  Oklahoma, 
both  in  Elk  City,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  21,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-3636  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 

(BBC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BBC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BBC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
bolding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  21, 

2008. 

A.  Federal  Reserve  Bank  of  Chicago 
(Burl  Thornton,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690-1414: 

1.  Community  State  Bank  Employee 
Stock  Ownership  Plan  and  Trust;  to 
acquire  additional  voting  shares,  for  a 
total  of  40  percent  of  the  voting  shares 
of  Union  Bancoporation,  Inc.,  and 
thereby  inidrectly  acquire  additional 
voting  shares  of  Community  State  Bank, 
all  of  Union  Grove,  Wisconsin. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272; 

1.  FBS  Financial,  Inc.,  Houston, 

Texas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Snook  Bancshares, 
Inc.,  and  thereby  indirectly  acquire 


voting  shares  of  First  Bank  of  Snook, 
both  of  Snook,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  21,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-3635  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Bolding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BBC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  hy  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BBC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BBC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  21, 

2008. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Todd  Offenbacker,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  International  Brotherhood  of 
Boilermakers,  Iron  Ship  Builders, 
Blacksmiths,  Forgers  and  Helpers;  to 
acquire  additional  shares,  for  a  total  of 
up  to  47.5  percent  of  Brotherhood 
Bancshares,  Inc.,  and  thereby  indirectly 
acquire  voting  shares  of  Brotherhood 
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Bank  &  Trust  Company,  all  of  Kansas 
City,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  21,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-3651  Filed  2-26-08;  8:45  am] 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Deletion  of  an 
Existing  System  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS). 

ACTION:  Notice  to  delete  an  existing  CMS 
system  of  records  (SOR). 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
CMS  is  deleting  an  existing  system  of 
records  titled  the  “Privacy 
Accountability  Database  (PAD),”  CMS 
System  No.  09-70-0540,  established  at 
67  FR  62482  (October  7,  2002). 

EFFECTIVE  DATE:  The  deletion  will  be 
effective  on  February  11,  2008. 

ADDRESSES:  The  public  should  address 
comments  to;  CMS  Privacy  Officer, 
Division  of  Privacy  Compliance, 
Enterprise  Architectme  and  Strategy  ' 
Group,  Office  of  Information  Services, 
CMS,  Room  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  The  telephone  number  is  (410) 
786-5357.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  firom 
9  a.m.-3  p.m..  Eastern  Time  zone. 

SUPPLEMENTARY  INFORMATION:  The  PAD 

as  a  Privacy  Act  system  of  records  is 
being  deleted  because  the  database  that 
supported  this  collection  is  obsolete  and 
is  no  longer  active.  CMS  will  continue 
to  track  disclosures  and  will  provide  the 
necessary  tracking,  reporting,  and 
accounting  of  disclosures  to  be  in 
compliance  with  the  Privacy  Act  of 
1974  and  the  Health  Insmance' 
Portability  and  Accountability  Act  of 
1996. 

Dated;  February  20,  2008. 

Charlene  Frizzera, 

Chief  Operating  Officer,  Centers  for  Medicare 
&•  Medicaid  Services. 

[FR  Doc.  08-873  Filed  2-26-08;  8:45  am] 
BILLING  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  a  New 
System  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS). 

ACTION:  Notice  of  a  New  System  of 
Records  (SOR). 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records  titled,  “Medicare 
Administrative  Issue  Tracker  and 
Reporting  of  Operations  (MAISTRO) 
System,”  System  No.  09-70-0598.  The 
purpose  of  the  system  is  to  capture  and 
track  casework/inquiries  pertaining  to 
Medicare  Part  A  and  Part  B  programs. 
The  system  will  also  provide  a 
mechanism  for  recording  data  on  a 
national  level  and  will  serve  as  a  tool  to 
leverage  in  performing  analysis 
including  identification  of  systemic 
trends.  MAISTRO  will  record,  track  and 
monitor  beneficiary  and  provider  level 
inquiries  &  complaints.  The  system  will 
contain  information  needed  to  research 
the  inquiries,  such  as  a  beneficiary’s 
health  insurance  claim  number  (HICN) 
or  a  Provider  Identification  Number 
(NPI). 

The  primary  purpose  of  the  system  is 
to  collect  and  maintain  information 
needed  to  provide  a  mechanism  for 
CMS’  central  and  regional  office  to 
capture,  track,  manage,  report  and  trend 
inquiries,  complaints  and  issues  related 
to  Fee-for-Service  (FFS)  programs. 
Information  maintained  in  this  system 
will  also  be  disclosed  to:  (1)  Support 
regulatory,  reimbursement,  and  policy 
functions  performed  within  the  Agency 
or  by  a  contractor,  consultant  or  CMS 
grantee;  (2)  assist  another  Federal  or 
state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent;  (3)  facilitate 
research  on  the  quality  and  effectiveness 
of  care  provided,  as  well  as 
epidemiological  projects;  (4)  support 
litigation  involving  the  Agency;  and  (5) 
combat  fraud,  waste,  and  abuse  in 
certain  health  benefits  programs.  We 
have  provided  background  information 
about  the  modified  system  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  routine  uses, 
CMS  invites  comments  on  all  portions 


of  this  notice.  See  EFFECTIVE  DATES 
section  for  comment  period. 

EFFECTIVE  DATES:  CMS  filed  a  new 
system  report  with  the  Chair  of  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Chair  of  the 
Senate  Committee  on  Homeland 
Secmity  and  Governmental  Affairs,  and 
the  Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB)  on 
2/11/2008.  In  any  event,  we  will  not 
disclose  any  information  under  a 
routine  use  until  30  days  after 
publication  in  the  Federal  Register  or 
40  days  after  mailings  to  Congress, 
which  ever  is  later.  We  may  defer 
implementation  of  this  system  or  on  one 
or  more  of  the  routine  uses  listed  below 
if  we  receive  comments  that  persuade  us 
to  defer  implementation. 

ADDRESSES:  The  public  should  address 
comments  to:  CMS  Privacy  Officer, 
Division  of  Privacy  Compliance, 
Enterprise  Architecture  &  Strategy 
Group,  Office  of  Information  Services,  • 
CMS.  Mail  Stop  N2-04-27,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850.  Comments 
received  will  be  available  for  review  at 
this  location,  by  appointment,  during 
regular  business  hours,  Monday  through 
Friday  from  9  a.m.-3  p.m.,  eastern  time 
zone. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Livingston,  Division  of 
Ombudsman  Casework  and  Trends 
Management,  Medicare  Ombudsman 
Group,  Office  of  External  Affairs,  CMS, 
7500  Security  Boulevard,  Mail  Stop  Sl- 
20-21,  Baltimore,  Maryland  21244- 
1850.  The  telephone  number  is  410- 
786-6340  or  contact 
MicheIe.Livingston@cms.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  The  CMS 

Consortium  for  Financial  Management 
and  Fee  for  Service  Operations 
(CFMFFSO)  is  responsible  for  handling 
casework/inquiries,  but  not  limited  to: 
(1)  Coverage  and  payment  policy:  (2) 
audit  and  reimbursement  policy  and 
operations:  (3)  program  integrity  and 
medical  review  policy;  (4)  Medicare 
secondary  payer  and  coordination  of 
benefits:  (5)  claims-related  hearings, 
appeals  and  grievances;  (6)  beneficiary 
eligibility,  enrollment,  entitlement, 
rights  and  protections,  premium  billing 
and  collection:  and  (7)  dispute 
resolution  processes  to  assure  the 
effective  administration  of  the  Medicare 
program.  These  types  of  inquiries 
number  in  the  tens  of  thousands 
annually  across  the  10  CMS  Regional 
Offices. 

The  Office  of  the  Medicare 
Ombudsman  was  established  as  a  result 
of  Section  923  of  the  Medicare 
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Modernization  Act  and  is  responsible 
for  receiving  complaints,  grievances  and 
requests  for  information  submitted  by 
individuals  entitled  to  benefits  under 
Part  A  or  enrolled  under  Part  B,  or  both, 
with  respect  to  any  aspect  of  the 
Medicare  program  and  providing 
assistance  with  respect  to  complaints. 
Over  the  last  year  the  focus  of  inquiry 
tracking  has  centered  on  the 
implementation  of  Part  D  reporting. 

Although  each  regional  office  has 
developed  its  own  system  to  track  and 
manage  inquiries  and  complaints,  these 
systems  are  inconsistent  and  do  not 
utilize  standardized  operational 
procedures  or  processes  to  guide  how 
inquiries  are  addressed  or  reported. 
Standardization  will  improve 
performance,  reduce  operating  costs, 
and  enable  statistical  analysis  of  the 
workload  and  trends  among  inquiries. 

To  address  these  issues,  the  following 
tasks  had  to  he  accomplished:  (1) 
Identifying  a  system  to  track  beneficiary 
and  provider  inquiries,  complaints  and 
issues  specific  to  FFS  operations;  (2) 
Ensuring  that  casework  throughout  each 
region  is  consistently  captured  and 
managed  appropriately  which  ensures 
the  delivery  of  high  quality  customer 
service  to  Medicare  Part  A  and  Part  B 
beneficiaries  and  providers;  and  (3) 
Producing  workload  data  statistics  to 
both  account  for  the  work  and  enable 
improvement  in  CMS’  policies  and 
procedures. 

When  complete,  the  MAISTRO 
system  will  provide  a  mechanism  for 
CMS’  central  and  regional  office  to 
capture,  track,  manage,  report  and  trend 
inquiries,  complaints  and  issues  related 
to  Fee-for-Service.  Additionally,  the 
goal  of  MAISTRO  is  to  provide  an  easy 
to  use  system  that  will  provide 
consistency  when  tracking,  resolving, 
and  reporting  FFS  inquiries,  complaints 
and  issues  on  a  national  level  such  that 
trends,  workloads  and  systemic  issues 
can  be  identified  and  managed 
appropriately  across  the  consortium. 

I.  Description  of  the  Proposed  System  of 
Records 

A.  Statutory  and  Regulatory  Basis  for 
SOR 

Authority  for  maintenance  of  this 
system  is  given  under  §  923  of  the 
Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act  of 
2003  (MMA)  (Public  Law  (Pub.  L.)  108- 
173). 

B.  Collection  and  Maintenance  of  Data 
in  the  System 

For  purposes  of  this  SOR,  the  system 
contains  information  on  Medicare 
beneficiaries,  providers  and  other 


individuals  who  have  made  inquiries 
concerning  the  fee-for-service  program. 
The  system  contains  information  such 
as  a  beneficiary’s  name,  address  data, 
health  insurance  claim  number  (HICN), 
demographic  information  (gender,  date 
of  birth),  provider  name,  address  data 
and  provider  identification  number 
(NPl),  provider  organization 
information,  contact  person 
information,  employer  identification 
numbers,  and  certain  optional  data  such 
as  Social  Security  Numbers  and  other 
provider  identifiers  used  by  these  health 
care  providers. 

II.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

A.  Agency  Policies,  Procedures,  and 
Restrictions  Routine  Uses 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual’s 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  “routine  use.”  The 
government  will  only  release  MAISTRO 
information  that  cem  be  associated  with 
an  individual  as  provided  for  under 
“Section  III.  Proposed  Routine  Use 
Disclosures  of  Data  in  the  System.”  Both 
individually  identifiable  and  non- 
individually-identifiable  data  may  be 
disclosed  under  a  routine  use. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  MAISTRO.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  is  maintained  in  the  system. 
Disclosure  of  information  from  the 
system  will  be  approved  only  to  the 
extent  necessary  to  accomplish  the 
purpose  of  the  disclosure  and  only  after 
CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
the  data  are  being  collected;  e.g.,  to 
collect  and  maintain  information  ' 
needed  to  provide  a  mechanism  for 
CMS’  central  and  regional  office  to 
capture,  track,  manage,  report  and  trend 
inquiries,  complaints  and  issues  related 
to  Fee-for-Service  (FFS). 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form: 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 


c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  or  disclosure  of  the 
record; 

h.  Remove  or  destroy  at  the  earliest 
time  all  individually-identifiable 
information:  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

III.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  The  Privacy  Act  allows  us  to 
disclose  information  without  an 
individual’s  consent  if  the  information 
is  to  be  used  for  a  purpose  that  is 
compatible  with  the  purpose(s)  for 
which  the  information  was  collected. 
Any  such  compatible  use  of  data  is 
known  as  a  “routine  use.”  The  proposed 
routine  uses  in  this  system  meet  the 
compatibility  requirement  of  the  Privacy 
Act.  We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  support  Agency  contractors, 
consultants,  or  CMS  grantees  that  have 
been  contracted  by  the  Agency  to  assist 
in  accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  system 
and  who  need  access  to  the  records  in 
order  to  assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  system. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor,  consultant,  or 
grantee  whatever  information  is 
necessary  for  the  contractor,  consultant, 
or  grantee  to  fulfill  its  duties.  In  these 
situations,  safeguards  are  provided  in 
the  contract  prohibiting  the  contractor, 
consultant,  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  assist  another  Federal  or  state 
agency,  agency  of  a  state  government,  an 
agency  established  by  state  law,  or  its 
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fiscal  agent  pursuant  to  agreements  with 
CMS  to: 

a.  Contribute  to  the  accuracy  of  CMS’s 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  MAISTRO 
information  for  the  purposes  of 
collecting  and  maintaining  information 
needed  to  capture,  track,  manage,  report 
and  trend  inquiries,  complaints  and 
issues  related  to  Fee-for-Service  (FFS). 

Other  Federal  or  state  agencies,  in 
their  administration  of  a  Federal  health 
program,  may  require  MAISTRO 
information  in  order  to  support 
evaluations  and  monitoring  of  Medicaid 
claims  information  of  beneficiaries, 
including  proper  reimbursement  for 
services  provided. 

3.  To  an  individual  or  organization  for 
a  research  project  or  in  support  of  an 
evaluation  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
payment  related  projects. 

The  MAISTRO  data  will  provide  for 
research  or  support  of  evaluation 
projects  and  a  broader,  longitudinal, 
national  perspective  of  the  status  of 
Medicaid  beneficiaries.  CMS  anticipates 
that  researchers  may  have  legitimate 
requests  to  use  these  data  in  projects 
that  could  ultimately  improve  the  care 
provided  to  Medicaid  beneficiaries  and 
the  policies  that  govern  their  care. 

4.  To  assist  the  Department  of  Justice 
(DOJ),  court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  that  the  use  of  such 
records  by  the  DOJ,  court  or 
adjudicatory  body  is  compatible  with 
the  purpose  for  which  the  agency 
collected  the  records. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS’s 
policies  or  operations  could  be  affected 


by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  coiul,  or  adjudicatory  body 
involved. 

5.  To  support  a  CMS  contractor  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud, 
waste,  or  abuse  in  such  programs. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud,  waste,  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  CMS  grantee 
whatever  information  is  necessary  for 
the  contractor  or  CMS  grantee  to  fulfill 
its  duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

6.  To  support  another  Federal  agency 
or  to  an  instrumentality  of  any 
governmental  jurisdiction  within  or 
under  the  control  of  the  United  States 
(including  any  state  or  local 
governmental  agency),  that  administers, 
or  that  has  the  authority  to  investigate 
potential  fi’aud,  waste,  or  abuse  in  a 
program  funded  in  whole  or  in  part  by 
Federal  funds,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud, 
waste,  or  abuse  in  such  programs. 

Other  agencies  may  require  MAISTRO 
information  for  the  purpose  of 
combating  fraud,  waste,  and  abuse  in 
such  Federally-funded  programs. 

rv.  Safeguards 

CMS  has  safeguards  in  place  for 
authorized  users  and  monitors  such 
users  to  ensure  against  excessive  or 
unauthorized  use.  Personnel  having 
access  to  the  system  have  been  trained 
in  the  Privacy  Act  and  information 
security  requirements.  Employees  who 
maintain  records  in  this  system  are 
instructed  not  to  release  data  until  the 
intended  recipient  agrees  to  implement 


appropriate  management,  operational 
and  technical  safeguards  sufficient  to 
protect  the  confidentiality,  integrity  and 
availability  of  the  information  and 
information  systems  and  to  prevent 
unauthorized  access. 

This  system  will  conform  to  all 
applicable  Federal  laws  and  regulations 
and  Federal,  HHS,  and  CMS  policies 
and  standards  as  they  relate  to 
information  security  and  data  privacy. 
These  laws  and  regulations  may  apply 
but  are  not  limited  to:  The  Privacy  Act 
of  1974;  the  Federal  Information 
Security  Management  Act  of  2002;  the 
Computer  Fraud  and  Abuse  Act  of  1986; 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996;  the  E- 
Government  Act  of  2002,  the  Clinger- 
Cohen  Act  of  1996;  the  Medicare 
Modernization  Act  of  2003,  and  the 
corresponding  implementing 
regulations.  OMB  Circular  A-1 30, 
Management  of  Federal  Resources, 
Appendix  III,  Security  of  Federal 
Automated  Information  Resources  also 
applies.  Federal,  HHS,  and  CMS 
policies  and  standards  include  but  are 
not  limited  to:  All  pertinent  National 
Institute  of  Standards  and  Technology 
publications;  the  HHS  Information 
Systems  Program  Handbook  and  the 
CMS  Information  Security  Handbook. 

V.  Effects  of  the  Proposed  System  of 
Records  on  Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
system  of  records. 

CMS  will  take  precautionary 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights  of 
patients  whose  data  are  maintained  in 
the  system.  CMS  will  collect  only  that 
information  necessary  to  perform  the 
system’s  functions.  In  addition,  CMS 
will  make  disclosure  from  the  proposed 
system  only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act.  CMS,  therefore,  does  not 
anticipate  an  unfavorable  effect  on 
individual  privacy  as  a  result  of 
information  relating  to  individuals. 
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Dated:  February  20,  2008. 

Charlene  Frizzera, 

Chief  Operating  Officer.  Centers  for  Medicare 
&■  Medicaid  Services. 

SYSTEM  NUMBER:  09-70-0598 

SYSTEM  NAME: 

“Medicare  Administrative  Issue 
-Tracker  and  Reporting  of  Operations 
(MAISTRO)  System.”  HHS/CMS/OEA. 

SECURITY  CLASSIFICATION: 

Level  Three  Privacy  Act  Sensitive 
Data. 

SYSTEM  location: 

Centers  for  Medicare  &  Medicaid 
Services  (CMS)  Data  Center,  7500 
Security  Boulevard,  North  Building, 

First  Floor,  Baltimore,  Maryland  21244. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

For  purposes  of  this  SOR,  the  system 
contains  information  on  Medicare 
beneficiaries,  providers  and  other 
individuals  who  have  made  inquiries 
concerning  the  fee-for-service  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information  such 
as  a  beneficiary’s  name,  address  data, 
health  insurance  claim  number  (HICN), 
demographic  information,  (gender,  date 
of  birth),  provider  name,  address  data 
and  provider  identification  number 
(NPI),  provider  organization 
information,  contact  person 
information,  employer  identification 
numbers,  and  certain  optional  data  such 
as  Social  Security  Numbers  and  other 
providei  identifiers  used  by  these  health 
care  providers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  this 
system  is  given  under  §  923  of  the 
Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act  of 
2003  (MMA)  (Public  Law  (Pub.  L.)  108- 
173). 

PURPOSE(S)  OF  THE  SYSTEM: 

The  primary  purpose  of  the  system  is 
to  collect  and  maintain  information 
needed  to  provide  a  mechanism  for 
CMS’  central  and  regional  office  to 
capture,  track,  manage,  report  and  trend 
inquiries,  complaints  and  issues  related 
to  Fee-for-Service  (FFS)  programs. 
Information  maintained  in  this  system 
will  also  be  disclosed  to:  (1)  Support 
regulatory,  reimbursement,  and  policy 
functions  performed  within  the  Agency 
or  by  a  contractor,  consultant  or  CMS 
grantee;  (2)  assist  another  Federal  or 
state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent;  (3)  facilitate 
research  on  the  quality  and  effectiveness 


of  care  provided,  as  well  as  r 

epidemiological  projects;  (4)  support 
litigation  involving  the  Agency;  and  (5) 
combat  fi'aud,  waste,  and  abuse  in 
certain  health  benefits  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  The  Privacy  Act  allows  us  to 
disclose  information  without  an 
individual’s  consent  if  the  information 
is  to  be  used  for  a  purpose  that  is 
compatible  with  the  purpose(s)  for 
which  the  information  was  collected. 
Any  such  compatible  use  of  data  is 
known  as  a  “routine  use.”  The  proposed 
routine  uses  in  this  system  meet  the 
compatibility  requirement  of  the  Privacy 
Act.  We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  support  Agency  contractors, 
consultants,  or  grantees  that  have  been 
contracted  by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  system 
and  who  need  access  to  the  records  in 
order  to  assist  CMS. 

2.  To  assist  another  Federal  or  state 
agency,  agency  of  a  state  government,  an 
agency  established  by  state  law,  or  its 
fiscal  agent  pursuant  to  agreements  with 
CMS  to: 

a.  Contribute  to  the  accuracy  of  CMS’s 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

3.  To  an  individual  or  organization  for 
a  research  project  or  in  support  of  an 
evaluation  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
payment  related  projects. 

4.  To  assist  the  Department  of  Justice 
(DOJ),  court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  that  the  use  of  such 
records  by  the  DOJ,  court  or 
adjudicatory  body  is  compatible  with 


the  purpose  for  which  the  agency 
collected  the  records. 

5.  To  support  a  CMS  contractor  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud, 
waste,  or  abuse  in  such  programs. 

6.  To  support  another  Federal  agency 
or  to  an  instrumentality  of  any 
goverrunental  jurisdiction  within  or 
under  the  control  of  the  United  States 
(including  any  state  or  local 
governmfental  agency),  that  administers, 
or  that  has  the  authority  to  investigate 
potential  fraud,  waste,  or  abuse  in  a 
program  funded  in  whole  or  in  part  by 
Federal  funds,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud, 
waste,  or  abuse  in  such  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

All  records  are  stored  on  magnetic 
media. 

RETRIEV  ability: 

All  records  are  accessible  by 
individual  name  or  identification 
number. 

SAFEGUARDS: 

CMS  has  safeguards  in  place  for 
authorized  users  and  monitors  such 
users  to  ensure  against  excessive  or 
unauthorized  use.  Personnel  having 
access  to  the  system  have  been  trained 
in  the  Privacy  Act  and  information 
security  requirements.  Employees  who 
maintain  records  in  this  system  are 
instructed  not  to  release  data  until  the 
intended  recipient  agrees  to  implement 
appropriate  management,  operational 
and  technical  safeguards  sufficient  to 
protect  the  confidentiality,  integrity  and 
availability  of  the  information  and 
information  systems  and  to  prevent 
unauthorized  access. 

This  system  will  conform  to  all 
applicable  Federal  laws  and  regulations 
and  Federal,  HHS,  and  CMS  policies 
and  standards  as  they  relate  to 
information  security  and  data  privacy. 
These  laws  and  regulations  may  apply 
but  are  not  limited  to:  The  Privacy  Act 
of  1974;  the  Federal  Information 
Security  Management  Act  of  2002;  the 
Computer  Fraud  and  Abuse  Act  of  1986; 
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the  Health  Insurance  Portability  and 
Accountability  Act  of  1996;  the 
E-Govemment  Act  of  2002,  the  Clinger- 
Cohen  Act  of  1996;  the  Medicare 
Modernization  Act  of  2003,  and  the 
corresponding  implementing 
regulations.  OMB  Circular  A-130, 
Management  of  Federal  Resources, 
Appendix  III,  Security  of  Federal 
Automated  Information  Resources  also 
applies.  Federal,  HHS,  and  CMS 
policies  and  standards  include  but  cire 
not  limited  to:  All  pertinent  National 
Institute  of  Standards  and  Technology 
publications;  the  HHS  Information 
Systems  Program  Handbook  and  the 
CMS  Information  Security  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  a  period  of 
six  years  and  three  months.  All  claims- 
related  records  are  encompassed  by  the 
document  preservation  order  emd  will 
be  retained  until  notification  is  received 
by  DOJ. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Ombudsman 
Casework  and  Trends  Management, 
Medicare  Ombudsman  Group,  Office  of 
External  Affairs,  CMS,  7500  Security 
Boulevard,  Mail  Stop  Sl-11-21, 
Baltimore,  Maryland  21244-1850. 

NOTIHCATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  health  care  provider  should 
write  to  the  system  manager  who  will 
require  the  system  name.  National 
Provider  Identifier,  address,  date  of 
birth,  and  gender-,  and  for  verification 
purposes,  the  subject  individual  health 
care  provider’s  name  (woman’s  maiden 
name,  if  applicable),  and  Social  Security 
number  (SSN).  Furnishing  the  SSN  is 
voluntary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
department  regulation  45  CFR  5b. 5(a) 
(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  health  care 
provider  should  contact  the  systems 
manager  named  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested.  State  the 
corrective  action  sought  and  the  reasons 
for  the  correction  with  supporting 
justification.  (These  procedures  are  in 
accordance  with  department  regulation 
45  CFR  5b.7). 


RECORD  SOURCE  CATEGORIES: 

The  data  contained  in  this  system  of 
records  are  obtained  ft-om  the 
individuals  who  communicate  or 
correspond  with  CMS. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  E8-3678  Filed  2-26-08;  8:45  am] 
BILLING  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Notification  From  Industry 
Organizations  Interested  in 
Participating  in  the  Selection  Process 
for  a  Nonvoting  Industry 
Representative  on  the  Pediatric 
Advisory  Committee  and  Request  for 
Nominations  for  a  Nonvoting  Industry 
Representative  on  the  Pediatric 
Advisory  Committee 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting  that 
any  industry  organizations  interested  in 
participating  in  the  selection  of  a 
nonvoting  industry  representative  to 
serve  on  its  Pediatric  Advisory 
Committee  notify  FDA  in  writing.  A 
nominee  may  either  be  self-nominated 
or  nominated  by  an  organization  to 
serve  as  a  nonvoting  industry 
representative.  Nominations  will  be 
accepted  for 'an  upcoming  vacancy  on 
June  30,  2008,  effective  with  this  notice. 
DATES:  Any  industry  organization 
interested  in  participating  in  the 
selection  of  an  appropriate  nonvoting 
member  to  represent  industry  interests 
must  send  a  letter  stating  the  interest  to 
FDA  by  March  28,  2008,  for  vacancies 
listed  in  this  notice.  Concurrently, 
nomination  material  for  prospective 
candidates  should  be  sent  to  FDA  by 
March  28,  2008. 

ADDRESSES:  All  letters  of  interest  and 
nominations  should  be  submitted  in 
writing  to  Carlos  Pena  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Pena,  Office  of  Science  and 
Health  Coordination,  Office  of  the 
Commissioner  (HF-33),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  rm.  14B-08), 
Rockville,  MD  20857,  301-827-3340,  or 
by  e-mail:  Carlos.Pena@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
agency  requests  nominations  for  a 


nonvoting  industry  representative  on 
the  Pediatric  Advisory  Committee. 

I.  Function 

The  committee  advises  and  makes 
recommendations  to  the  Commissioner 
of  Food  and  Drugs  (the  Commissioner) 
regarding:  (1)  Pediatric  research 
conducted  under  sections  351,  4091,  and 
499  of  the  Public  Health  Service  Act  (42 
U.S.C.  262,  284m,  and  290b)  and 
sections  501,  502,  505,  505A,  and  505B 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  352,  355,  355a,  and 
355c):  (2)  identification  of  research 
priorities  related  to  pediatric 
therapeutics  and  the  need  for  additional 
treatments  of  specific  pediatric  diseases 
or  conditions;  (3)  the  ethics,  design,  and 
analysis  of  clinical  trials  related  to 
pediatric  therapeutics;  (4)  pediatric 
labeling  disputes  as  specified  in  section 
3  of  the  Best  Pharmaceuticals  for 
Children  Act  (Public  Law  107-109):  (5) 
pediatric  labeling  changes  as  specified 
in  section  5  of  the  Best  Pharmaceuticals 
for  Children  Act;  (6)  adverse  event 
reports  for  drugs  granted  pediatric 
exclusivity  and  any  safety  issues  that 
may  occur  as  specified  in  section  1 7  of 
the  Best  Pharmaceuticals  for  Children 
Act;  (7)  any  other  pediatric  issue  or 
pediatric  labeling  dispute  involving 
FDA-regulated  products;  (8)  research 
involving  children  as  subjects  as 
specified  in  21  CFR  50.54;  and  (9)  any 
other  matter  involving  pediatrics  for 
which  FDA  has  regulatory 
responsibility.  The  committee  also 
advises  and  makes  recommendations  to 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  directly  or  to 
the  Secretary  through  the  Commissioner 
on  research  involving  children  as 
subjects  that  is  conducted  or  supported 
by  the  Department  of  Health  and  Human 
Services  as  specified  in  45  CFR  46.407. 

II.  Selection  Procedure 

Any  pediatric  products  industry, 
association,  or  organization  interested  in 
the  selection  of  an  appropriate 
nonvoting  member  to  represent  industry 
interests  should  send  a  letter  stating  that 
interest  to  the  FDA  contact  (see  FOR 
FURTHER  INFORMATION  CONTACT)  within 
30  days  of  publication  of  this  document 
(see  DATES).  Within  the  subsequent  30 
days,  FDA  will  send  a  letter  to  each 
organization  that  has  expressed  an 
interest,  attaching  a  complete  list  of  all 
such  organizations,  and  a  list  of  all 
nominees  along  with  their  current 
resumes.  The  letter  will  also  state  that 
it  is  the  responsibility  of  the  interested 
organizations  to  confer  with  one  another 
and  to  select  an  industry  representative, 
within  60  days  after  the  receipt  of  the 
FDA  letter,  and  the  industry 
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representative  will  serve  as  the 
nonvoting  member  to  represent  industry 
interests  for  the  Pediatric  Advisory 
Committee.  The  interested  organizations 
are  not  bound  by  the  list  of  nominees  in 
selecting  a  candidate.  However,  if  no 
individual  is  selected  within  60  days, 
the  Commissioner  will  select  the 
nonvoting  member  to  represent  industry 
interests. 

III.  Application  Procedure 

Individuals  may  self  nominate  and/or 
an  organization  may  nominate  one  or 
more  individuals  to  serve  as  a  nonvoting 
industry  representative.  A  current 
curriculum  vitae  and  the  name  of  the 
committee  of  interest  should  be  sent  to 
the  FDA  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT)  within 
30  days  (see  DATES).  FDA  will  forward 
all  nominations  to  the  organizations 
expressing  interest  in  participating  in 
the  selection  process  for  the  committee 
(persons  who  nominate  themselves  as 
nonvoting  industry  representatives  will 
not  participate  in  the  selection  process). 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 
individuals  with  physical  disabilities, 
and  small  businesses  are  adequately 
represented  on  its  advisory  committees, 
and  therefore,  encourages  nominations 
for  appropriately  qualified  candidates 
from  these  groups. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated;  February  19,  2008. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-3719  Filed  2-26-08;  8:45  am] 
BILLING  CODE  416(M)1-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pediatric  Oncoiogy  Subcommittee  of 
the  Oncoiogic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pediatric 
Oncology  Subcommittee  of  the 
Oncologic  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 


recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  16,  2008,  from  8:30  a.m. 
to  3:30  p.m. 

Location:  Food  and  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  Advisory 
Committee  Conference  Room,  rm.  1066, 
.5630  Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Nicole  Vesely,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 

5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857,  301-827-6793,  FAX:  301- 
827 — 6776,  e~mail: 
nicole.vesely@fda.hhs.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code 
3014512542.  Please  call  the  Information 
Line  for  up-to-date  information  on  this 
meeting.  A  notice  in  the  Federal 
Register  about  last  minute  modifications 
that  impact  a  previously  announced 
advisory  committee  meeting  cannot 
always  be  published  quickly  enough  o 
provide  timely  notice.  Therefore,  you 
should  always  check  the  agency’s  Web 
site  and  call  the  appropriate  advisory 
committee  hot  line/phone  line  to  learn 
about  possible  modifications  before 
coming  to  the  meeting. 

Agenda:  The  subcommittee  will 
consider  and  discuss  opportunities  for 
enhancing  global  pediatric  oncology 
drug  development  and  expanding 
international  regulatory  interactions 
given  the  January  2007  legislation 
introduced  in  the  European  Union  that 
governs  the  development  and 
authorization  of  medicines  for  use  in 
children  aged  0  to  17  years. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm,  click  on  the 
year  2008  and  scroll  down  to  the 
appropriate  advisory  committee  link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  April  2,  2008.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  cmd  2  p.m.  Those  desiring  to  make 
formal  oral  presentations  should  notify 


the  contact  person  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation  on 
or  before  March  25,  2008.  Time  allotted 
for  each  presentation  may  be  limited.  If 
the  number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  March  26,  2008. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Nicole 
Vesely  at  least  7  days  in  advance  of  the 
meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
http://www.fda.gov/oc/advisory/ 
default.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  19,  2008. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-3676  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Ciosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
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and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  GGG  Special 
Topics. 

Date;  March  11,  2008. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Michael  A.  Marino,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2216, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
0601,  marinomi@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Diabetes 
and  Endocrinology. 

Date:  March  14,  2008. 

Time:  11  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Virtual  Meeting) 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  (301)  435-1041, 
krishnak@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Program 
Project;  Biophysics  and  Chemistry. 

Date:  March  25-26,  2008. 

Time:  9  a.m.  to  5  p.m.  ' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda  MD  20892. 
(Virtual  Meeting) 

Contact  Person:  John  L.  Bowers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4170, 
MSC  7806,  (301)  435-1725, 
bowersj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Roadmap- 
R21  HTS  Assays. 

Dote;  April  1,  2008. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Crystal  City,  2399  Jefferson- 
Davis  Highway,  Arlington,  VA  22202. 

Contact  Person:  George  W.  Chacko,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 


MSC  7849,  Bethesda,  MD  20892,  (301)  435- 
1245,  chackoge@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93,892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated;  February  20,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  08-853  Filed  2-26-08;  8;45  am] 
BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Clinical  Agents  and 
Specimen  Repository. 

Date:  March  20,  2008. 

Time:  1  p.m.  to  4  p.m. 

Agenda;  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive; 
Bethesda,  MD  20817.  (Telephone  Conference 
Call) 

Contact  Person:  Marilyn  Khanna,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
National  Institutes  of  Health/NIAID,  6700B 
Rockledge  Drive,  Rm.  3254,  MSC  7616, 
Bethesda,  MD  20892-7616,  301-402-4228, 
khannama@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated;  February  20,  2008.  • 

Jennifer  Spaeth,  , 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  08-854  Filed  2-26-08;  8;45  am] 
BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Etevelopment 
Special  Emphasis  Panel,  Oxygen 
Resuscitation  of  Low  Birth  Weight  Infants. 
Date:  March  20,  2008. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rita  Anand,  PhD, 

Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5B01,  Bethesda,  MD 
20892,  (301)  496-1487, 
anandi@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.939,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated;  February  20,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  08-855  Filed  2-26-08;  8;45  am] 
BILLING  CODE  4140-01-M  ’  ' 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Nationai  institute  of  Child  Health  and 
Human  Development;  Notice  of  Ciosed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Pediatrics  Subcommittee. 
Date:  March  20,  2008. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avehue,  Bethesda,  MD  20814. 

Contact  Person:  Rita  Anand,  PhD, 

Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  Of  Child 
Health  And  Human  Development,  NIH,  9000 
Rockville  Pike,  MSC  7510,  6100  Building, 
Room  5B01,  Bethesda,  MD  20892,  (301)  496- 
1487,  anandi® mail. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research: 

93.865,  Research  for  Mothers  and  Children; 

93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program.  National 
Institutes  of  Health,  HHS) 

Dated:  February  20,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  08-856  Filed  2-26-08;  8:45  am) 
BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Chiid  Heaith  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Population  Research 
Infrastructure  Program. 

Date:  March  20,  2008. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Renaissance  Mayflower  Hotel,  1127 
Connecticut  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Carla  T.  Walls,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  Of  Child 
Health  And  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5B01,  Bethesda,  MD 
20892,  (301)  435-6898,  wallsc@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research, 

93.865,  Research  for  Mothers  and  Children; 

93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  Nationai 
Institutes  of  Health.  HHS) 

Dated;  February  20,  2008. 

Jeimifer  Spaeth, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  08-857  Filed  2-26-08;  8:45  am] 

BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  New  Approaches  for 
the  Prevention  and  Treatment  of  NEC. 

Dote;  March  21,  2008. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rita  Anand,  PhD, 

Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.  Room  5B01,  Bethesda,  MD 
20892,  (301)  496-1487, 
anandt@mail.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 

93.865,  Research  for  Mothers  and  Children; 

93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  February  20,  2008. 

Jennifer  Spaeth, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  08-858  Filed  2-26-08:  8:45  am] 
BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nationai  Institute  of  Mentai  Health; 
Notice  of  Ciosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the- following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  AIDS 
Training  Review. 

Date:  March  14,  2008. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 


10458 


Federal  Register / Vol.  73,  No.  39 / Wednesday,  February  27,  2008 /Notices 


Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call) 

Contact  Person:  Enid  Light,  PhD,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd,  RM  6132,  MSC  9608, 
Bethesda,  MD  20852-9609,  301-443-0322, 
eligbt.@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Programs  of  Excellence. 

Date:  April  24,  2008. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call) 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientihc  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  National  Institutes  of  Health, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@maiI.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  February  19,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  08-859  Filed  2-26-08:  8:45  am) 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 
[DHS-2008-0025] 

Data  Privacy  and  integrity  Advisory 
Committee 

agency:  Office  of  the  Secretary, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  Federal  Advisory 
Committee  Meeting. 

SUMMARY:  The  Data  Privacy  and 
Integrity  Advisory  Committee  will  meet 
on  March  12,  2008  in  El  Paso,  Texas. 
This  meeting  will  be  open  to  the  public. 
DATES:  The  Data  Privacy  and  Integrity 
Advisory  Committee  will  meet  on 
Wednesday,  March  12,  2008  from  9  a.m. 
to  11:30  a.m.  and  1  p.m.  to  4:30  p.m. 
Please  note  that  the  meeting  may  close 
early  if  the  committee  has  completed  its 
business. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Sandalwood/Satinwood  Room  of  the 
Wyndham  El  Paso  Airport  Hotel,  2027 


Airway  Boulevard,  El  Paso,  Texas 
79925.  Send  written  materials, 
comments,  and  requests  to  make  oral 
presentations  to  Ken  Hunt,  Executive 
Director,  Data  Privacy  and  Integrity 
Advisory  Committee,  Department  of 
Homeland  Security,  Washington,  DC 
20528.  Written  materials,  comments, 
and  requests  to  make  oral  presentations 
at  the  meeting  should  reach  the  contact 
person  listed  by  March  5,  2008. 

Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  prior  to  the  meeting  should 
reach  the  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  below, 
by  March  5,  2008.  Persons  wishing  to 
make  comments  or  who  are  unable  to 
attend  or  speak  at  the  meeting  may 
submit  comments  at  any  time.  All 
submissions  received  must  include  the 
docket  number:  DHS-2008-0025  and 
may  be  submitted  by  any  one  of  the 
following  methods: 

•  Federal  Rulemaking  Portal:  http:// 
www.regulations.gov.  Follow 
instructions  for  submitting  comments 
on  the  Web  site. 

•  E-mail:  PrivacyCommittee@dhs.gov. 
Include  docket  number  in  the  subject 
line  of  the  message. 

•  Fax;  (866)  466-5370. 

•  Mail:  Mr.  Ken  Hunt,  Executive 
Director,  Data  Privacy  and  Integrity 
Advisory  Committee,  Depeulment  of 
Homeland  Security,  Washington,  DC 
20528. 

Instructions:  All  submissions  received 
must  include  the  words  “Department  of 
Homeland  Security  Data  Privacy  and 
Integrity  Advisory  Committee”  and  the 
docket  number:  DHS-2008-0025. 
Comments  received  will  also  be  posted 
without  alteration  at 
www.regulations.gov,  including  any 
personal  information  provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  by  the  DHS  Data 
Privacy  and  Integrity  Committee,  go  to 
http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hugo  Teufel  Ill,  Chief  Privacy  Officer,  or 
Ken  Hunt,  Executive  Director,  Data 
Privacy  and  Integrity  Advisory 
Committee,  Department  of  Homeland 
Security,  Washington,  DC  20528,  by 
telephone  (703)  235-0780  or  by  fax 
(703)  235-0442,  or  by  e-mail 
PrivacyCommittee@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92-463). 

Within  regard  to  the  meeting,  the  DHS 
Chief  Privacy  Officer  will  provide  an 
update  on  the  activities  of  the  DHS 
Privacy  Office.  In  the  morning  and 


afternoon  sessions,  invited  speakers  will 
discuss  privacy  protections  and 
concerns  within  (1)  E-Verify  and  (2) 
Project  28,  a  pilot  of  the  Secure  Border 
Initiative-net  (SBInef).  The 
Subcommittees  will  update  the 
Committee  on  the  work  currently  being 
conducted.  A  tentative  agenda  has  been 
posted  on  the  Privacy  Advisory 
Committee  Web  site  at  http:// 

WWW. dhs.gov/ privacy. 

At  the  discretion  of  the  Chair, 
members  of  the  public  may  make  brief 
(i.e.,  no  more  than  three  minutes)  oral 
presentations  from  4  p.m. — 4:30  p.m.  If 
you  would  like  to  make  an  oral 
presentation  at  the  meeting,  please 
register  in  advance  or  sigh  up  on  the  day 
of  the  meeting.  If  you  would  like  a  copy 
of  your  material(s)  distributed  to  each 
member  of  the  committee  in  advance, 
please  submit  22  copies  to  Ken  Hunt  by 
March  5,  2008. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Ken  Hunt  as  soon  as 
possible. 

Dated:  February  20,  2008. 

Toby  Milgrom  Levin, 

Acting  Chief  Privacy  Officer. 

[FR  Doc.  E8-3637  Filed  2-26-08;  8:45  am] 

BILUNG  CODE  4410-1(M> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2008-0081] 

Information  Collection  Request  to 
Office  of  Management  and  Budget; 
0MB;  Controi  Number:  1625-0077 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Sixty-day  notice  requesting 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
U.S.  Coast  Guard  intends  to  submit  an 
Information  Collection  Request  (ICR) 
and  Analysis  to  the  Office  of 
Management  and  Budget  (OMB) 
requesting  an  approval  for  the  following 
collection  of  information:  1625-0077, 
Security  Plans  for  Ports,  Vessels, 
Facilities,  and  Outer  Continental  Shelf 
Facilities  and  Other  Security-Related 
Requirements.  Before  submitting  this 
ICR  to  OMB,  the  Coast  Guard  is  inviting 
comments  as  described  below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  28,  2008. 
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ADDRESSES:  To  prevent  duplicate 
submissions  to  the  docket  [USCG-2008- 
0081],  please  submit  them  by  only  one 
of  the  following  means: 

(1)  Online:  http:// 

WWW.  regula  tions.gov. 

(2)  Mail:  Docket  Management  Facility 
(DMF)  {M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001. 

(3)  Hand  deliver  between  the  hours  of 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-366-9329. 

(4)  Fax: 202-493-2251. 

The  DMF  maintains  the  public  docket 
for  this  notice.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  notice  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  W12-140  on  the  West  Building 
Ground  Floor,  1200  New  Jersey  Avenue, 
SE.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://www.reguIations.gov. 

A  copy  of  the  complete  ICR  is 
available  through  this  docket  on  the 
Internet  at  http://www.reguIations.gov. 
Additionally,  copies  are  available  from 
Commandant  (CG-611),  U.S.  Coast 
Guard  Headquarters,  (Attn:  Mr.  Arthur 
Requina),  2100  2nd  Street,  SW., 
Washington,  DC  20593-0001.  The 
telephone  number  is  202—475-3523. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Arthur  Requina,  Office  of  Information 
Management,  telephone  202—475-3523, 
or  fax  202-475-3929,  for  questions  on 
these  documents.  Contact  Ms.  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  202-366-9826,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  respond  to  this 
request  by  submitting  comments  and 
related  materials.  We  will  post  all 
comments  received,  without  change,  to 
http://www.reguIations.gov.  They  will 
include  any  personal  information  you 
provide.  We  have  an  agreement  with 
DOT  to  use  their  DMF.  Please  see  the 
paragraph  on  DOT’S  “Privacy  Act 
Policy’’  helow. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  the  docket 
number  [USCG— 2008-0081],  indicate 
the  specific  section  of  the  document  to 
which  each  comment  applies,  providing 
a  reason  for  each  comment.  We 


recommend  you  include  your  name, 
mailing  address,  an  e-mail  address,  or 
other  contact  information  in  the  body  of 
your  document  so  that  we  can  contact 
you  if  we  have  questions  regarding  your 
submission.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the  DMF 
at  the  address  under  ADDRESSES;  hut 
please  submit  them  by  only  one  means. 
If  you  submit  them  by  mail  or  delivery, 
submit  them  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  the  documents  supporting  this 
collection  of  information  or  even  the 
underlying  requirements  in  view  of 
them. 

Viewing  comments  and  documents: 
Go  to  http://www.regulations.gov  to 
view  documents  mentioned  in  this 
notice  as  being  available  in  the  docket. 
Enter  the  docket  number  [USCG-2008- 
0081]  in  the  Search  hox,  and  click, 
“Go»’’.  You  may  also  visit  the  DMF  in 
room  W12-140  on  the  West  Building 
Ground  Floor,  1200  New  Jersey  Avenue, 
SE.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  in  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
Privacy  Act  Statement  of  DOT  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477),  or  by  visiting 
http://DocketsInfo.dot.gov. 

Information  Collection  Request 

Title:  Security  Plans  for  Ports,  Vessels, 
Facilities,  and  Outer  Continental  Shelf 
Facilities  and  Other  Security-Related 
Requirements. 

OMB  Control  Number:  1625-0077. 

Summary:  This  information  collection 
is  associated  with  the  maritime  security 
requirements  mandated  hy  the  Maritime 
Transportation  Security  Act  (MTS A)  of 
2002.  Security  assessments,  security 
plans,  and  other  security-related 
requirements  are  found  in  Title  33  CFR 
chapter  I,  subchapter  H,  and  33  CFR 
parts  120  and  128. 

Need:  This  information  is  needed  to 
determine  if  vessels  and  facilities  are  in 
compliance  with  certain  security 
standards. 

Forms;  CG-6025  and  CG-6025A. 


Respondents:  Vessel,  facility  owners, 
and  operators. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  has  decreased  from  1,883,457 
hours  to  1,278,068  hours  a  year. 

Dated:  February  20,  2008. 

D.T.  Glenn, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Command,  Control, 
Communications,  Computers  and 
Information  Technology. 

[FR  Doc.  E8-3717  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  4910-1 S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Customs  and  Border  Protection  ■ 

Proposed  Collection;  Comment 
Request;  Air  Transport  Program 

AGENCY:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  60-Day  Notice  and  request  for 
comments:  Extension  of  an  existing 
collection  of  information:  1651-0118. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  U.S.  Customs  and  Border 
Protection  (CBP)  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Air 
Transport  Program.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  (Pub.  L.  104- 
13;  44  U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  28,  2008  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  and  Border  Protection, 
Information  Services  Group,  Attn.: 
Tracey  Denning,  1300  Pennsylvania 
Avenue,  NW.,  Room  3.2.C,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs  and 
Border  Protection,  Attn:  Tracey 
Denning,  1300  Pennsylvania  Avenue, 
NW.,  Room  3.2C,  Washington,  DC 
20229,  Tel.  (202)  344-1429. 
SUPPLEMENTARY  INFORMATION:  CBP 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  (Pub.  L.  104-13;  44 
U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  shall  have 
practical  utility:  (h)  the  accuracy  of  the 
agency’s  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  bmden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
pxuchase  of  services  to  provide 
information;  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  CBP  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  CBP  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Air  Transport  Program. 

OMB  Number:  1651-0118. 

Form  Number:  N/A. 

Abstract:  The  Air  Transport  Program 
allows  a  waiver  of  non-immigrant  visa 
requirements  for  aliens  who  are 
proceeding  in  immediate  and 
continuous  transit  through  the  United 
States. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension. 

Affected  Public:  Travelers,  Carriers. 

Estimated  Number  of  Respondents:  9. 

Estimated  Total  Annual  Responses: 
300,000. 

Estimated  Time  per  Response:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

Dated:  February  19,  2008. 

Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

(FR  Doc.  E8-3658  Filed  2-26-08;  8:45  am] 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5194-N-06] 

Notice  of  Proposed  Information 
Collection:  Comment  Request  Study  of 
Rents  and  Rent  Flexibility 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork' 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  28, 
2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name/or  OMB  Control 
number  and  should  be  sent  to;  Lillian  L. 
Deitzer,  Departmental  Reports 
Management  Officer,  ODAM, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 

Room  4178,  Washington,  DC  20410- 
5000:  telephone  202—402-8048,  (this  is 
not  a  toll-free  number)  or  e-mail  Ms. 
Deitzer  at:  UIIian.I.Deitzer@hud.gov  for 
a  copy  of  the  proposed  interview  guide, 
phone  survey  instrument,  or  other 
available  information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Schulhof,  Office  of  Policy, 
Programs  and  Legislative  Initiatives, 

PIH,  Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 

Room  4116,  Washington,  DC  20410: 
telephone  202-708-0713,  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended).  This  Notice  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology: 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Study  of  Rents  and 
Rent  Flexibility. 

OMB  Control  Number:  2577-pending. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  The 
Department  is  conducting,  und* 
contract  with  Abt  Associates  and  its 


partners.  Applied  Real  Estate  Analysis 
Inc.  (AREA)  and  the  Urban  Institute,  an 
exploration  into  alternative  rent 
structures  to  the  current  income-based 
system  used  in  the  Public  Housing  and 
Housing  Choice  Voucher  programs. 
These  two  programs  serve  over  3 
million  low-income  and  extremely  low- 
income  families.  They  are  programs  that 
have  steadily  increased  in  complexity 
and  costs.  Because  these  programs 
shape  who  is  assisted  (and  who  is  not), 
what  they  pay,  what  they  earn,  and  how 
long  they  stay,  it  is  important  to 
understand  three  important  elements  of 
program  administration.  Those 
components  ene  eligibility  preferences 
based  on  extremely  low-income 
standards,  tenant  contributions  based 
primarily  on  30  percent  of  adjusted 
reported  incomes,  and  (in  the  voucher 
program)  the  payment  standard  that 
caps  the  gross  rent  and  helps  determine 
how  much  of  the  gross  rent  is  the 
tenant’s  responsibility  and  how  much  is 
the  Housing  Authority’s.  This  study  will 
review  possible  reforms  and  alternative 
rent  structures  to  the  current  income- 
based  approach  for  calculating  rental 
subsidies  in  these  two  programs. 

Through  a  combination  of  on-site  and 
phone  interviews  the  contractors  will 
research  the  current  components  of 
income  used  for  determining  eligibility 
and  income-based  tenant  rents, 
alternative  subsidy  structures,  possible 
effects  of  reform  regarding  level  of 
subsidy,  availability  of  possible 
additional  subsidies  to  needy,  but 
unassisted  populations.  The  data 
collected  through  the  interviews  will 
describe  the  current  system  and  key 
issues  including,  administration,  tenant 
income/data  collection  accuracy  and  if 
the  current  distribution  of  assistance  is 
equitable.  Interviews  will  also  yield 
important  information  regarding 
thoughts  on  proposed  alternative 
systems  and  how  they  may  be 
advantageous  or  detrimental  to  the 
success  of  the  PHA.  In  summary,  the 
data  collected  via  interviews  will  be 
used  in  determining  the  impacts  of 
alternative  rent  structures  if 
implemented  in  the  public  housing  and 
housing  choice  voucher  program  in 
comparison  with  the  current  income- 
based  system. 

Agency  form  number,  if  applicable: 
Not  applicable. 

Members  of  affected  public:  Staff  from 
Public  Housing  Authorities  included  in 
the  sample  and  waiting  list  and  recent 
admission  households  into  either  the 
Public  Housing  or  Housing  Choice 
Voucher  program. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
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respondents:  The  study  contains  four 
pieces  where  data  collection  will  occur. 
First,  the  researchers  will  administer 
twenty  five  on-site  interviews  over  two 
day  periods,  conducting  an  average  of 
six  interviews  at  each  site  visit  with  • 
Executive  Directors,  public  housing 
directors.  Housing  Choice  Voucher 
directors,  staff  that  determine  eligibility 
and  tenant  rents,  and  two  local  housing 
market  experts.  Each  interview 
performed  is  expected  to  last  up  to  one 
hour.  An  additional  180  phone  surveys 
will  be  conducted  with  a  nationally 
representative  sample  of  PHA  staff 
across  the  country.  Each  phone  survey 
is  expected  to  last  60  minutes. 
Interviews  with  PHA  staff  will  provide 
information  on  their  waiting  lists, 
experience  with  the  current  system, 
experience  with  rent  flexibility  and 
related  efforts,  and  views  on  alternative 
rent  structures.  Additionally,  up  to 
1,500  interviews  with  eligible 
participants  on  the  waiting  list  and/or 
those  recently  admitted  into  the 
program  will  be  completed.  These 
interviews  are  expected  to  last 
approximately  three-quarters  of  an  hour 
and  will  provide  insight  into  how  they 
are  or  would  be  affected  by  the  current 
system  and  the  proposed  alternatives. 
Lastly,  up  to  470  follow-up  interviews 
with  PHA  staff  and  households  may  be 
completed  with  each  interview  lasting 
firom  three-quarters  of  an  hour  to  one 
hour  each.  Total  respondents  inclusive 
of  all  data  collection  processes  are  2,300 
and  the  total  reporting  burden  is  1,863 
hours. 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  21,  2008. 

Bessy  Kong, 

Deputy  Assistant  Secretary  for  Policy, 
Programs,  and  Legislative  Initiatives. 

(FR  Doc.  E8-3632  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Meeting  Announcements:  North 
American  Wetlands  Conservation 
Council;  Neotropical  Migratory  Bird 
Conservation  Advisory  Group 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  North  American 
Wetlands  Conservation  Council 
(Council)  will  meet  to  select  North 


American  Wetlands  Conservation  Act 
(NAWCA)  grant  proposals  for 
recommendation  to  the  Migratory  Bird 
Conservation  Commission 
(Commission).  This  meeting  is  open  to 
the  public.  The  Advisory  Group  for  the 
Neotropical  Migratory  Bird 
Conservation  Act  (NMBCA)  grants 
program  (Advisory  Group)  will  meet. 
This  meeting  is  open  to  the  public,  and 
interested  persons  may  present  oral  or 
written  statements. 

DATES:  Counci7:  March  18,  2008,  1-3 
p.m.  Advisory  Group:  March  19,  2008, 

9  a.m.-3  p.m. 

ADDRESSES:  Both  meetings  will  be  held 
at  the  Hyatt  Regency  Chesapeake  Bay, 
100  Heron  Boulevard  at  Route  50, 
Cambridge,  MD  94920.  The  meeting  is 
coordinated  by  the  Council  Coordinator, 
U.S.  Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive,  Mail  Stop:  MBSP  4501- 
4075,  Arlington,  VA.  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Johnson,  Council  Coordinator, 
(703)  358-1784  or  dbhc@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Council:  In  accordance  with  NAWCA 
(Pub.  L.  101-233, 103  Stat.  1968, 
December  13, 1989,  as  amended),  the 
State-private-Federal  Council  meets  to 
consider  wetland  acquisition, 
restoration,  enhancement,  and 
management  projects  for 
recommendation  to,  and  final  funding 
approval  by,  the  Commission.  Proposal 
due  dates,  application  instructions,  and 
eligibility  requirements  are  available  on 
the  NAWCA  Web  site  at  http:// 
birdhabitat.fws.gov.  Proposals  require  a 
minimum  of  50  percent  non-Federal 
matching  funds.  The  Council  will 
consider  Canadian  and  U.S.  Small  Grant 
proposals  at  the  meeting.  The  tentative 
date  for  the  Commission  meeting  is  June 
11, 2008. 

Advisory  Group:  The  Advisory  Group, 
named  by  the  Secretary  of  the  Interior 
under  NMBCA  (Pub.  L.  106-247, 114 
Stat.  593,  July  20,  2000),  will  hold  its 
meeting  to  advise  the  Director,  Fish  and 
Wildlife  Service,  on  the  strategic 
direction  and  management  of  the 
NMBCA  program.  Proposal  due  dates, 
application  instructions,  and  eligibility 
requirements  are  available  on  the 
NMBCA  Web  site  at  http:// 
birdhabitat.fws.gov. 

Dated:  Februeiry  6,  2008. 

Paul  Schmidt, 

Assistant  Director,  Migratory  Birds. 

[FR  Doc.  E8-3687  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Western  Shoshone  Application  Form 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  proposed  renewal  for 
information  collection. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  seeking  comments  from  the 
public  on  the  renewal  of  a  tribal 
ehrollment  information  collection  as 
required  by  the  Paperwork  Reduction 
Act.  The  information  collected  under 
OMB  Control  Number  1076-0165  will 
be  used  to  establish  that  the  applicants 
meet  the  eligibility  requirements  to 
share  in  the  Western  Shoshone 
judgment  fund  distribution  authorized 
by  the  Act  of  July  7,  2004,  Public  Law 
108-270. 

DATES:  Submit  comments  on  or  before 
April  28,  2008. 

ADDRESSES:  Please  submit  a  copy  of 
comments  to  Iris  Drew,  Office  of  Indian 
Services,  Bureau  of  Indian  Affairs,  1001 
Indian  School  Road,  NW.,  Albuquerque, 
New  Mexico  87104.  Fax  number:  (505) 
563-3060. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Iris  Drew,  Tribal  Relations  Specialist, 
Tribal  Government  Services,  (505)  563- 
3530. 

SUPPLEMENTARY  INFORMATION:  This 
collection  was  originally  approved  and 
assigned  OMB  Control  No.  1076-0165 
when  it  was  submitted  with  a  proposed 
rulemaking,  25  CFR  part  61,  which  was 
published  in  the  Federal  Register  on 
May  19,  2005,  70  FR  28859.  The  final 
rule  was  published  in  the  Federal 
Register  on  March  5,  2007,  72  FR  9836. 

Request  for  Comments: 

We  are  requesting  your  comments 
about  the  proposed  collection  to 
evaluate; 

(a)  The  necessity  of  the  information 
collection  for  proper  performance  of  the 
Bureau  functions,  including  its  practical 
utility: 

(b)  The  accuracy  of  the  burden  hours, 
including  the  validity  of  the 
methodology  used  and  assumptions 
made: 

(c)  The  quality,  utility  and  clarity  of 
the  information  to  be  collected:  and 

(d)  The  ways  we  could  minimize  the 
burden  of  the  collection  of  the 
information  on  the  respondents,  such  as 
with  automated  collection  techniques  or 
other  forms  of  information  technology. 

The  public  is  advised  that  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it  has  a 
valid  OMB  control  number.  For  example 
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this  collection  is  listed  by  OMB  as 
Control  No.  1076-0165,  and  it  expires 
June  30,  2008.  The  response  is  voluntary 
to  obtain  or  retain  a  benefit. 

Please  submit  your  comments  to  the 
person  listed  in  the  ADDRESSES  section. 
Please  note  that  comments,  names  and 
addresses  of  commentators  are  open  for 
public  review  during  the  hours  of  8  a.m. 
to  3  p.m.,  MST,  Monday  through  Friday 
except  for  legal  holidays.  If  you  wish 
your  name  emd  address  withheld,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  We  will 
honor  your  request  to  the  extent 
allowable  by  law. 

Information  Collection  Abstract 

OMB  Control  Number:  1076-0165. 

Type  of  Review:  Renewal. 

Title:  Application  to  Share  in  the 
Western  Shoshone  Funds  as  a  Lineal 
Descendant  of  the  Western  Shoshone 
Identifiable  group  piursuant  to  the  Act  of 
July  7,  2004,  Public  Law  108-270. 

Brief  Description  of  Collection:  The 
information  collected  is  mandatory  for 
individuals  to  participate  in  the  per 
capita  distribution  pursuant  to  the  Act 
of  July  7,  2004,  Public  Law  108-270. 
Subsection  3(b)  of  Public  Law  108-270, 
requires  the  Secretary  of  the  Interior  to 
prepare  a  Western  Shoshone  judgment 
roll  consisting  of  all  individuals  who — 
(a)  have  at  least  V4  degree  of  Western 
Shoshone  blood;  (b)  are  citizens  of  the 
United  States;  and  (c)  are  living  on  July 
7,  2004. 

Ineligible  Individuals:  Any  individual 
that  is  certified  by  the  Secretary  to  be 
eligible  to  receive  a  per  capita  payment 
from  any  other  judgment  funds  based  on 
an  aboriginal  land  claim  awarded  by  the 
Indian  Claims  Commission,  the  United 
States  Claims  Court,  or  the  United  States 
Court  of  Federal  claims,  that  was 
appropriated  on  or  before  July  7,  2004, 
will  not  be  listed  on  the  judgment  roll. 

Respondents:  Individual  Indians  able 
to  prove  lineal  descendancy  of  the 
Western  Shoshone  Identifiable  group 
pursuant  to  the  Act  of  July  7,  2004, 
Public  Law  108-270. 

Number  of  Respondents:  We  have 
received  approximately  7,000 
applications  since  the  application 
period  opened  in  April  2007.  We  expect 
to  receive  an  additional  6,000 
applications  over  a  three-year  period. 

Frequency  of  Response:  Each 
applicant  will  be  required  to  file  only 
once. 

Estimated  Time  per  Response:  The 
burden  of  preparing  and  submitting  an 
application  to  share  in  the  judgment 
fund  distribution  will  vary  widely, 
depending  upon  the  applicant’s  age  and 
family  history,  from  1  hour  for  older 
individuals  to  20  hours  for  younger  or 


nonenrolled  individuals.  We  are  using 
18  hours  as  an  average  per  individual 
response. 

Total  Annual  Burden  to  Respondents: 
2,000  requests  per  year  at  18  hours  per 
response,  for  a  total  reporting  and 
recordkeeping  annual  burden  of  36,000 
hours.  Additional  costs  per  applicant: 
estimated  to  average  $23.75  per 
applicant  for  an  annual  total  of  $47,500. 

Total  Annual  Cost  to  Respondents 
(salary  and  documents):  $82,833.33. 

Dated;  February  14,  2008. 

Carl ).  Artman, 

Assistant  Secretary,  Indian  Affairs. 

[FR  Doc.  E8-3644  Filed  2-26-08;  8:45  am) 
BILLING  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-930-08-3130-HN;  OR-64688;  HAG-08- 
0037] 

Proposed  Issuance  of  Recordable 
Disclaimer  of  Interest;  Umatilla  County, 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  Issuance  of 
Recordable  Disclaimer  of  Interest. 

SUMMARY:  An  application  has  been  filed 
by  Kent  and  Celia  Heady  for  a 
recordable  disclaimer  of  interest 
involving  0.65  acre  of  land  in  Umatilla 
County,  Oregon,  to  remove  a  cloud  on 
the  title.  The  United  States  did  not 
acquire  title  to  the  entire  subject  parcel 
because  the  land  had  been  adversely 
possessed  prior  to  the  United  States 
taking  title  to  it.  Therefore,  the  United 
States  of  America  hereby  gives  notice  of 
its  intention  to  disclaim  and  release  all 
interest  in  the  land  to  the  owner  of 
record. 

DATES:  Submit  comments  on  or  before 
May  27,  2008.  Only  written  comments 
will  be  accepted. 

ADDRESSES:  Address  all  written 
comments  to  Fred  O’Ferrall,  Chief, 
Branch  of  Lands  and  Mineral  Resources 
(OR-936),  Oregon  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  2965, 
Portland,  Oregon  97208.  Comments 
expressed  verbally  or  in  electronic 
format  will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel,  Land  Law  Examiner,  at 
(503)  808-6170. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  315  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPMA),  43  U.S.C.  1745,  an 
application  has  been  filed  by  Kent  and 
Celia  Heady  for  issuance  of  a  recordable 


disclaimer  of  interest  by  the  United 
States  affecting  the  following  described 
land:  Parcel  A  and  Parcel  B,  section  35, 
Township  6  South,  Range  30  East, 
Willamette  Meridian.  The  subject  land 
(and  other  land)  was  acquired  by  the 
United  States  firom  a  private  entity  in 
the  Northeast  Oregon  Assembled  Land 
Exchange  on  December  29,  2000. 

In  August  2006,  the  Bureau  of  Land 
Management  (BLM)  conducted  a 
cadastral  survey  and  discovered  that  the 
Headys’  dwelling  encroached  on  the 
United  States  parcel  such  that  the 
boundaries  as  stated  in  the  titles  varied 
from  the  boundaries  existing  on  the 
ground.  A  subsequent  “Encroachment 
Report”  was  completed  and  submitted 
to  the  Office  of  the  Regional  Solicitor  for 
an  opinion  of  the  effect  of  an  adjacent 
landowner’s  occupancy  on  United 
States  title  to  acquired  lands. 

The  Office  of  the  Regional  Solicitor, 
Pacific  Northwest  Office,  concludes  that 
the  prior  owners  to  the  Headys,  Donald 
Roy  Shanafelt  and  Priscilla  L.  Shanafelt, 
acquired  title  by  adverse  possession 
against  a  private  entity  and  then 
conveyed  that  interest  to  the  Headys. 

The  Shanafelts  vested  claim  diminished 
the  title  that  the  private  entity  conveyed 
to  another  entity  and  that  entity 
conveyed  to  the  United  States. 

Section  315  of  the  FLPMA  authorizes 
the  Secretary  of  the  Interior  to  issue  a 
recordable  disclaimer  of  interest  in  land 
where  the  disclaimer  will  help  to 
remove  a  cloud  on  the  title  under 
certain  criteria.  One  criterion  is  where  a 
record  interest  of  the  United  States  in 
the  land  has  terminated  by  operation  of 
law  or  is  otherwise  invalid.  'The  Bureau 
of  Land  Management  has  reviewed  the 
official  records  and  has  determined  that 
the  United  States  has  no  claim  to  or 
interest  in  the  above  described  land  and 
that  the  issuance  of  a  recordable 
disclaimer  of  interest  will  help  to 
remove  a  cloud  on  the  title  to  the  land. 
Accordingly,  a  recordable  disclaimer  of 
interest  will  be  issued  shortly  after  the  . 
90-day  comment  period. 

Public  Comments:  On  or  before  May 
27,  2008,  any  person  may  submit 
written  comments  regarding  the 
proposed  issuance  of  a  recordable 
disclaimer  of  interest  to  the  Chief, 

Branch  of  Lands  and  Mineral  Resources 
(OR-936),  Oregon  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment  ' 
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to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

(Authority;  43  CFR  1864.2(a)) 

Christopher  B.  DeWitt, 

Acting  Chief,  Branch  of  Lands  and  Mineral 
Resources. 

[FR  Doc.  E8-3705  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0149). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  250,  subpart  I,  Platforms  and 
Structures.  This  notice  also  provides  the 
public  a  second  opportunity  to 
comment  on  the  paperwork  burden  of 
these  regulatory  requirements. 

DATES:  Submit  written  comments  by 
March  28,  2008. 

ADDRESSES:  You  may  submit  comments 
either  by  fax  (202)  395-6566  or  e-mail 
(OIRA_DOC^T@omb. eop.gov)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 

Desk  Officer  for  the  Department  of  the 
Interior  (1010-0149).  Mail  or  hand  carry 
a  copy  of  your  comments  to  the 
Department  of  the  Interior/Minerals 
Management  Service,  Attention:  Cheryl 
Blundon,  Mail  Stop  4024,  381  Elden 
Street,  Herndon,  Virginia  20170-4817.  If 
you  wish  to  e-mail  your  comments  to 
MMS,  the  address  is: 
ruIes.comments@mms.gov.  Reference 
Information  Collection  1010-0149  in 
your  subject  line  and  mark  your 
message  for  return  receipt.  Include  your 
name  and  return  address  in  your 
message  text. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Blundon,  Regulations  and 
Standards  Branch,  (703)  787-1607.  You 
may  also  contact  Cheryl  Blundon  to 
obtain  a  copy,  at  no  cost,  of  the 


regulations  that  require  the  subject 
collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  subpart  I,  Platforms 
and  Structures. 

OMB  Control  Number:  1010-0149. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Such  rules  and  regulations  will 
apply  to  all  operations  conducted  under 
a  lease.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  manner  that 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation’s 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

Section  43  U.S.C.  1356  requires  the 
issuance  of  “*  *  *  regulations  which 
require  that  any  vessel,  rig,  platform,  or 
other  vehicle  or  structure  *  *  *  (2) 
which  is  used  for  activities  pursuant  to 
this  subchapter,  comply  *  *  *  with 
such  minimum  standards  of  design, 
construction,  alteration,  and  repair  as 
the  Secretary  *  *  ‘establishes*  *  *” 
Section  43  U.S.C.  1332(6)  also  states, 
“operations  in  the  [Ojuter  Continental 
Shelf  should  be  conducted  in  a  safe 
manner  *  *  *  to  prevent  or  minimize 
the  likelihood  of  *  *  *  physical 
obstruction  to  other  users  of  the  water 
or  subsoil  and  seabed,  or  other 
occurrences  which  may  cause  damage  to 
the  environment  or  to  property,  or 
endanger  life  or  health.”  These 
authorities  and  responsibilities  are 
among  those  delegated  to  the  Minerals 
Management  Service  (MMS)  to  ensure 
that  operations  in  the  OCS  will  meet 
statutory  requirements;  provide  for 
safety  and  protection  of  the 
environment;  and  result  in  diligent 
exploration,  development,  and 
production  of  OCS  leases.  This 
information  collection  request  addresses 
the  regulations  at  30  CFR  part  250, 
subpart  I,  Platforms  and  Structures,  and 
the  associated  supplementary  notices  to 
lessees  and  operators  (NTLs)  intended 
to  provide  clarification,  description,  or 
explanation  of  these  regulations. 

Responses  are  mandatory  or  are 
required  to  obtain  or  retain  a  benefit.  No 
questions  of  a  “sensitive”  nature  are 
asked.  The  MMS  will  protect 


proprietary  information  according  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  its  implementing  regulations 
(43  CFR  2),  30  CFR  250.197  (Data  and 
information  to  be  made  available  to  the 
public  or  for  limited  inspection),  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program). 

The  MMS  OCS  Regions  use  the 
information  submitted  under  subpart  I 
to  determine  the  structural  integrity  of 
all  offshore  structures  and  ensure  that 
such  integrity  will  be  maintained 
throughout  the  useful  life  of  these 
structures.  We  use  the  information  to 
ascertain,  on  a  case-by-case  basis,  that 
the  platforms  and  structures  are 
structurally  sound  and  safe  for  their 
intended  use  to  ensure  safety  of 
personnel  and  pollution  prevention. 

The  information  is  also  necessary  to 
assure  that  abandonment  and  site 
clearance  are  properly  performed.  More 
specifically,  we  use  the  information  to: 

•  Review  data  concerning  damage  to 
a  platform  to  assess  the  adequacy  of 
proposed  repairs. 

•  Review  plans  for  platform 
construction  (construction  is  divided 
into  three  phases — design,  fabrication, 
and  installation)  to  ensure  the  structural 
integrity  of  the  platform. 

•  Review  verification  plans  and 
reports  for  unique  platforms  to  ensure 
that  all  nonstandard  situations  are  given 
proper  consideration  during  the  design, 
fabrication,  and  installation  phases  of 
platform  construction. 

•  Review  platform  design,  fabrication, 
and  installation  records  to  ensure  that 
the  platform  is  constructed  according  to 
approved  plans. 

•  Review  inspection  reports  to  ensure 
that  platform  integrity  is  maintained  for 
the  life  of  the  platform. 

Frequency:  The  fi'equency  varies  by 
section,  but  is  generally  “on  occasion” 
or  annual.  ^ 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  “Hour”  Burden:  The 
estimated  annual  “hour”  burden  for  this 
information  collection  is  a  total  of 
60,260  hours.  The  following  chart 
details  the  individual  components  and 
estimated  hour  burdens.  In  calculating 
the  burdens,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 
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-c  Burden  Breakdown 


Citation  30  CFR  250 
Subpart  I  and  related  NTLs 


900(b).  (c).  (e):  901(b).  (c); 
902;  903;  905;  906;  909; 
910(c).  (d);  911(c),  (f): 
912;  913. 


Fee(s) 

Reporting  and/or  recordkeeping  requirement 

Hour  burden 

Average  No.  of 
annual  reponses 

Annual  burden 
hours 


General  Requirements  for  Platforms 


Submit  application,  along  with  reports/surveys  and  rel¬ 
evant  data,  to  install  new  platform  or  floating  produc¬ 
tion  facility  or  conversion  of  existing  platform  for  new 
purpose  or  significant  changes  to  approved  applica¬ 
tions,  including  use  of  alternative  codes,  rules,  or 
standards;  and  Platform  Verification  Program  (PVP) 
plan  for  design,  f£ibrication  and  installation  of  new, 
fixed,  bottom-founded,  pile-supported,  or  concrete- 
gravity  platforms  and  new  floating  platforms.  Consult 
as  required  with  MMS  and/or  USCG.  Re/Submit  appli¬ 
cation  for  major  modification(s)/repairs  to  any  platform 
and  related  requirements. 


60  304  applications  .... 


$19,900  X  5  PVP  =  $99,500 
$2,850  X  44  fixed  structure  =  $125,400 
$1,450  X  85  Caisson/Well  Protector  =  $123,250 
$3,400  X  170  modifications  =  $578,(XX) 


900(b)(5)  . 

Submit  application  for  conversion  of  the  use  of  an  exist¬ 
ing  mobile  offshore  drilling  unit. 

24 

2  applications  . 

48 

900(c)  . 

Notify  MMS  within  24  hours  of  damage  and  emergency 
repairs  and  request  approval  of  repairs. 

16 

12  notices/requests 

192 

901(a)(6).  (a)(7).  (a)(8); 

NTLs. 

Submit  CVA  documentation  under  API  RP  2RD,  API  RP 
2SK,  and  API  RP  2SM. 

100 

15  submissions . 

1,500 

901(a)(10);  NTLs . 

Submit  hazards  analysis  documentation  under  API  RP 
14J. 

600 

8  submissions . 

4,800 

903*  . 

Record  original  and  relevant  material  test  results  of  all 

100 

130  lessees  . 

13,000 

primary  structural  materials;  retain  records  during  all 
stages  of  construction.  Compile,  retain,  and  provide  lo¬ 
cation/make  available  to  MMS  for  the  functional  life  of 
platform,  the  as-built  drawings,  design  assumptions/ 
analyses,  summary  of  nondestructive  examination 
records,  inspection  results,  and  records  of  repair  not 
covered  elsewhere. 


Platform  Verification  Program 


37,780 

$926,150 


911(d);  914 . 

Submit  nomination  and  qualification  statement  for  CVA  .. 

16 

5  nominations  . 

80 

916(c)  . 

Submit  interim  and  final  CVA  reports  and  recommenda¬ 
tions  on  design  phase. 

200 

15  reports  . 

3,000 

917(a).  (c)  . 

Submit  interim  and  final  CVA  reports  and  recommenda¬ 
tions  on  fabrication  phase,  including  notice  of  fabrica¬ 
tion  procedure  changes  or  design  specification  modi¬ 
fications. 

100 

15  reports  . 

1,500 

918(c)  . 

Submit  interim  and  final  CVA  reports  and  recommenda¬ 
tions  on  installation  phase. 

60 

15  reports  . 

900 

Subtotal . 

50 . 

5  480 

inspection,  Maintenance,  and  Assessment  of  Piatforms 


Develop  in-sen/ice  inspection  plan  and  keep  on  file 


50  I  130  lessees 
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Burden  Breakdown— Continued 


Citation  30  CFR  250 
Subpart  1  and  related  NTLs 

Reporting  and/or  recordkeeping  requirement 

Fee(s) 

Hour  burden 

Average  No.  of 
annual  reponses 

Annual  burden 
hours 

919(b) . 

Submit  annual  (November  1  of  each  year)  report  on  in¬ 
spection  of  platforms  or  floating  production  facilities, 
including  summary  of  testing  results. 

80 

1 

130  lessees  . 

Subtotal . 

260  . . 

16,900 

1 

1  1 

General  Departure 


900  thru  921  . 

General  departure  and  alternative  compliance  requests 
not  specifically  covered  elsewhere  in  Subpart  1  regula¬ 
tions. 

10 

10  requests . 

100 

Subtotal . 

791  Respon.se.s  .  ... 

60  260 

$926,150  Fees 

*The  records  required  to  be  retained  are  such  that  respondents  would  keep  them  as  usual  and  customary  business  practice.  The  burden 
would  be  to  make  them  available  to  MMS  for  review.  » 


Estimated  Reporting  and 
Recordkeeping  “Non-Hour  Cost” 
Rurden:  We  have  identified  four  non¬ 
hour  cost  burdens  (see  Burden 
Breakdown).  Section  250.905(k)  requires 
four  specific  fees  for  various  platform 
applications/installations.  One  fee  is  for 
installation  under  the  Platform 
Verification  Program:  one  fee  is  for 
installation  of  fixed  structures  under  the 
Platform  Approval  Program;  one  fee  is 
for  installation  of  Caisson/Well 
Protectors;  and  one  fee  is  for 
modifications  and/or  repairs.  We  have 
not  identified  any  other  “non-hour  cost” 
burdens  associated  with  this  collection 
of  information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.) 
requires  each  agency  “*  *  *  to  provide 
notice  *  *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *” 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

.To  comply  with  the  public 
consultation  process,  on  June  25,  2007, 
we  published  a  Federal  Register  notice 
(72  FR  34717)  announcing  that  we 
would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition,  §  250.199  provides  the  OMB 
control  number  for  die  information 
collection  requirements  imposed  by  the 
30  CFR  250  regulations  and  forms.  The 
regulation  also  informs  the  public  that 
they  may  comment  at  any  time  on  the 
collections  of  information  and  provides 
the  address  to  which  they  should  send 
comments.  We  have  received  no 
comments  in  response  to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  The 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  March  28,  2008. 

Public  Availability  of  Comments: 
Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

MMS  Information  Collection 
Clearance  Officer:  Arlene  Bajusz,  (202) 
208-7744. 


Dated;  December  20,  2007. 

E.P.  Danenberger, 

Chief,  Office  of  Offshore  Regulatory  Programs. 
(FR  Doc.  E8-3654  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Stehekin  River  Corridor 
impiementation  Pian:  North  Cascades 
National  Park  Service  Compiex,  Lake 
Chelan  National  Recreation  Area, 
Chelan  County,  WA;  Notice  of  Intent  To 
Prepare  an  Enviornmental  Impact 
Statement 

Summary:  In  accord  with  §  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321,  et  seq.)  and 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  National  Park  Service  (in 
cooperation  with  the  Western  Federal 
Lands  Division  of  Federal  Highway 
Administration)  is  undertaking  a 
conservation  planning  and 
enviroiunental  impact  analysis  process 
to  determine  future  management  of 
public  and  inter-mingled  private  lands 
in  the  lower  Stehekin  River  Valley 
within  Lake  Chelan  National  Recreation 
Area.  An  Environmental  Impact 
Statement  (EIS)  will  be  prepared  for  a 
Stehekin  River  Corridor  Implementation 
Plan,  in  conjunction  with  revising  the 
current  Land  Protection  Plan,  which 
will  guide  land  protection  and  Stehekin 
River  management  within  Lake  Chelan 
NRA. 

Background:  The  National  Park 
Service  (NPS)  collectively  manages 
North  Cascades  National  Park,  L^e 


10466 


Federal  Register / Vol.  73,  No.  39 / Wednesday,  February  27,  2008 /Notices 


Chelan  NRA,  and  Ross  Lake  National 
Recreation  Area  as  North  Cascades 
National  Park  Service  Complex  (North 
Cascades).  The  Stehekin  Valley  is  a 
glacial  valley  that  begins  at  the  crest  of 
Cascade  Pass  within  North  Cascades 
National  Park  and  ends  where  the  river 
flows  into  Lake  Chelan,  the  third 
deepest  natural  lake  in  the  United 
States.  Lake  Chelan  is  a  55-mile-long, 

1 ,500-foot-deep  lake  with  exceptionally 
steep  valley  walls  reminiscent  of  a  ^ord. 
The  natural  level  of  the  lake  was  raised 
21  feet  by  a  hydroelectric/flood-control 
dam  in  the  1920s.  Approximately  the 
upper  five  miles  of  L^e  Chelan  and  the 
lower  nine  miles  of  the  Stehekin  River 
are  within  Lake  Chelan  NRA. 

Geographically  this  remote  area  is  a 
long,  narrow  corridor,  within  which 
numerous  private  homes  and  public 
facilities  are  located.  People  have  been 
living  in  the  Stehekin  area  since  the 
valley  was  homesteaded  in  the  mid- 
1800s.  Approximately  100  people  live 
in  the  Stehekin  Community  year-round, 
while  many  others  visit  periodically, 
most  in  summer.  In  addition,  the 
Stehekin  area  draws  visitors  from 
around  the  world  to  camp,  fish,  swim, 
raft,  kayak,  bicycle,  hike  and  engage  in 
other  activities.  Some  stay  for  only  a  few 
hours  (between  ferry  landings),  while 
some  stay  for  days  or  weeks  hosted  by 
the  park  and  the  Stehekin  Community. 

Prior  to  the  late  20th  century,  like 
most  rivers  on  the  east  slope  of  the 
Cascade  Range,  the  Stehekin  River  had 
flooded  primarily  due  to  spring 
snowmelt.  Since  the  1960s,  however, 
flooding  appears  to  have  become  more 
likely  during  fall  rain-on-snow  events, 
which  rise  quickly  and  occur  from  mid- 
October  through  December.  The 
imprecedented  occurrence  of  several 
100-year  fall  floods  and  one  500-year 
flood  since  1995  has  substantially 
altered  the  river  channel  and  floodplain, 
resulting  in  channel  migration,  erosion 
of  river  banks,  and  flooding  in  some 
areas  during  even  relatively  low  flood 
conditions.  As  a  result,  private 
landowners  and  NPS  facilities  in  the 
lower  Valley  have  repeately  been 
threatened  or  damaged  by  recent 
flooding.  Since  the  1960s,  the  number  of 
river  channelization  and  bank 
stabilization  structures  has  increased  to 
some  1.5  miles  at  41  sites. 

Purpose  and  Need:  The  three  largest 
recorded  floods  on  the  Stehekin  River 
have  occiured  within  the  past  12 
years — in  1995,  2003,  and  2006.  Prior  to 
this,  the  last  large  flood  of  similar 
magnitude  occurred  in  1948.  Because  of 
ongoing  impacts  to  federal  lands  and 
private  property  from  the  increased 
magnitude  and  frequency  of  flooding, 
sustainable  management  strategies  and 


actions  are  needed  to  fulfill  the  intent  of 
the  1995  Lake  Chelan  NRA  General 
Management  Plan  (GMP)  to  allow  for 
natural  processes  associated  with  the 
Stehekin  River  to  occur,  to  maintain 
park  facilities  (including  the  road 
system,  nearby  campgrounds,  and 
administrative  areas),  and  to  help 
ensure  the  sustainability  of  visitor 
services  provided  by  the  Stehekin 
community. 

Some  of  these  management  strategies 
and  actions  were  identified  by  the  Lake 
Chelan  GMP.  Among  other  actions,  the 
GMP  called  for  the  relocation  of  park 
facilities  out  of  the  floodplain.  The  GMP 
and  accompanying  1995  Lake  Chelan 
Land  Protection  Plan  (LPP)  also  called 
for  the  continued  purchase  and/or 
exchange  of  private  lands  within  the 
floodplain.  Although  tiered  to  the  GMP, 
this  Stehekin  River  Corridor 
Impementation  Plan  would  provide 
more  detailed  management  guidance.  As 
a  result,  this  implementation  plan  will 
identify  additional  sustainable 
management  strategies  and  actions 
related  to  or  clarified  from  the  Lake 
Chelan  GMP  and  will  review  and  refine 
existing  management  strategies  and 
actions  based  on  continuing  research 
applicable  to  river  management 
practices.  This  conservation  planning 
and  environmental  impact  analysis 
process  is  also  intended  to  update  the 
LPP. 

Changes  in  the  origin,  magnitude,  and 
frequency  of  floods  have  led  to  a  shift 
in  floodplain  boundaries,  and  a 
recurring  threat  to  public  and  private 
facilities.  It  is  possible  that  the  Stehekin 
River  system  may  be  evolving  from  a 
spring  snowmelt  dominated  system  to 
one  dominated  by  bigger,  more  frequent 
fall  rain-on-snow  floods.  Because  of 
channel  changes  associated  with  the 
three  most  recent  large  floods,  smaller 
floods  now  inundate  areas  that  were  not 
within  the  100-year  floodplain  prior  to 
1995.  Other  areas  that  were  within  the 
floodplain  have  now  become  part  of  the 
active  river  channel.  These  changing 
hydrological  conditions  and  the  rapid 
accumulation  of  large  woody  debris  and 
flood-deposited  sediment  along  the 
Stehekin  River  have  led  to  a  landscape 
that  requires  management  changes  not 
envisioned  by  previous  plans  or  treated 
holistically  in  actions  on  federal  lands 
or  private  property  to  date.  This 
implementation  plan  will  identify  the 
most  effective  and  sustainable  strategies 
and  actions  for  future  management  of 
the  Stehekin  River  corridor  based  upon 
the  laws,  regulations  and  policies  that 
guide  the  administration  of  NPS  lands. 

Preliminary  Issues:  NPS  personnel, 
interagency  staff,  and  area  residents 
have  begun  to  internally  evaluate  the 


state  of  knowledge  about  the  Stehekin 
River  and  to  review  past  management 
actions  to  identify  a  variety  of 
preliminary  issues  and  potential  future 
management  actions.  The  following 
issues  and  actions  constitute  a  starting 
point  for  engaging  the  public  in  the 
conservation  planning  process: 

Comprehensive  analysis  of  the 
sustainability  of  public  and 
administrative  roads  within  the  Lower 
Stehekin  Valley:  Because  of  channel 
changes  associated  with  the  three  most 
recent  large  floods,  public  and 
administrative  roads  in  several  locations 
now  become  inundated  during  smaller 
flood  events  and  bank  erosion  threatens 
road  networks  at  additional  sites, 
cutting  off  access.  There  is  a  need  for  a 
comprehensive  analysis  of  what  steps 
would  be  needed  to  maintain  the  public 
and  administrative  road  system, 
including  identifying  possible  reroute 
locations  out  of  the  floodplain  and  the 
associated  environmental  effect.  The 
analysis  of  any  reroutes  will  need  to 
include  potential  effects  on  federal  or 
state  listed  species. 

Possible  relocation  or  modification  of 
recreational  and  administrative 
facilities  within  the  Lower  Stehekin 
Valley:  Changes  in  the  river  have  caused 
significant  shifts  in  floodplain 
boundaries  for  the  100-year  flood. 
Development  areas  which  did  not  flood 
before  2003  now  flood  frequently, 
placing  some  recreational  and 
administrative  sites  and  facilities  in  the 
Lower  Stehekin  Valley  at  risk.  Among 
the  affected  facilities  are  the  group 
campsites  at  Harlequin  Campground 
and  several  formerly  private  cabins  that 
have  been  destroyed  by  flooding,  yet 
remain  as  dilapidated  structures  or 
debris  piles  along  the  river,  diminishing 
scenic  qualities. 

Updating  the  Lake  Chelan  Land 
Protection  Plan:  The  Land  Protection 
Plan  was  designed  in  large  part  to 
protect  the  river  corridor  from 
development.  Since  the  Land  Protection 
Plan  was  approved  in  1995,  the  NPS  has 
exchanged  several  parcels  of  land.  An 
update  is  needed  to  determine  how 
previous  land  protection  priorities 
would  be  modified  by  new  information 
associated  with  preliminary  changes  to 
floodplain  mapping  and  by  lands 
acquired  since  the  plan  was  developed. 
The  update  would  likely  include 
refining  criteria  used  to  evaluate  land 
purchases  and  exchanges  and 
acquisition  priorities. 

Providing  guidance  for  future  river 
bank  and  flood  protection  measures  in 
the  Lower  Stehekin  Valley,  including 
management  of  large,  woody  debris  and 
restoration  of  riparian  areas:  Despite 
erosion  and  flood  protection  efforts  by 
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the  NFS  and  private  landowners,  bank 
erosion  continues  to  threaten  public  and 
private  property.  Channel  changes 
associated  with  the  floods  have  placed 
more  pressure  on  some  sites,  while 
decreasing  erosion  rates  at  others.  As 
certain  channel  reaches  fill  with  gravel, 
large  logjams  have  formed  at  side 
channel  openings.  Large  wood  affects 
flooding  issues  and  recreational  use  of 
the  river.  Future  actions  if  inappropriate 
could  impact  federal  and  state  listed 
species  or/ and  increase  the  spread  of 
non-native  plans. 

While  recent  changes  in  flooding  and 
erosion  are  occurring  throughout  the 
lower  Stehekin  River  Valley,  two  key 
points  in  the  valley  that  have  undergone 
major  changes  are  the  river  mouth  and 
McGregor  Meadows:  At  the  valley 
mouth,  the  changing  level  of  Lake 
Chelan  influences  the  gradient  and 
velocity  of  the  river  as  far  as  a  V4  mile 
upstream.  The  slowing  of  the  river  in 
turn  triggers  deposition  of  sediment  and 
large  woody  debris.  At  McGregor 
Meadows,  the  valley  widens  three-fold, 
triggering  a  loss  in  river  gradient,  the 
deposition  of  massive  amounts  of 
gravel,  and  the  accumulation  of  large  log 
jams.  These  changes  in  the  river  system 
lead  to  impacts  to  roads,  visitor 
facilities,  and  private  property. 

Response  has  been  on  an  event-by-event 
basis.  The  resulting  outcomes  as  well  as 
public  understanding  gained  over  the 
last  10  years  underscores  the  need  for 
developing  comprehensive,  sustainable 
guidance  for  future  bank  erosion  and 
flood  protection  measures,  including 
management  of  large,  woody  debris  and 
restoration  of  riparian  areas. 

NFS  personnel,  interagency  staff,  and 
Stehekin  landowners  have  begun  to 
identify  preliminary  components  of  a 
comprehensive  implementation  plan. 
Fossible  management  actions  may 
include  combinations  of  the  following 
(or  other  feasible  actions  as  may  be 
identified  by  the  public  during  the 
scoping  phase): 

Continue  current  management 
practices,  such  as  reacting  to  periodic 
flooding  by  installing  bank  erosion 
protection  devices  or  relocating  the 
Stehekin  Valley  Road  on  a  case-by-case 
basis;  considering  requests  from  private 
landowners  regarding  appropriate 
actions  to  take  so  as  to  avoid 
consequences  of  flooding,  including 
elevating  their  homes;  responding  to 
private  property  owners  as  they  seek 
permission  to  take  action  on  NFS  land 
to  protect  adjacent  private  property; 
continue  to  evaluate  the  suitability  of 
lands  for  exchange  as  requests  for 
exchanges  are  made  or  as  the  NFS 
acquires  new  land;  continue  research  to 
determine  the  efficacy  of  long-term  bank 


stabilization  (erosion  protection) 
measures. 

In  addition  to  maintaining  some 
current  management  activities,  new 
practices  which  may  be  evaluated 
include: 

•  Use  new  floodplain  mapping  to 
identify  new  threats  to  private  and 
public  structures  and  to  identify  what 
lands  can  be  managed  sustainably  under 
existing  conditions  (with  structures  or 
facilities); 

•  Update  land  exchange  criteria/ 
priorities  to  reinvigorate  land  exchange 
process; 

•  Analyze  the  amount  and  movement 
of  large  woody  debris  to  determine  if 
management  changes  are  needed 
(potentially  refining  GMF  direction  to 
allow  for  limited  manipulation  of  large 
woody  debris  in  an  effort  to  protect 
certain  areas  fi'om  large  flood  damage); 

•  Relocate  parts  of  private  and  public 
roads,  campgrounds,  or  campsites  fi-om 
the  floodplain; 

•  Work  with  landowners  to  remove 
private  facilities  from  the  floodplain; 

•  Remove  derelict  structures,  debris 
piles,  or  non-native  plants  from 
floodplain; 

•  Encourage  moving  or  reconstructing 
private  homes  outside  of  the  floodplain; 

•  Restore  native  riparian  edge  near 
Buckner  Orchard  to  slow  erosion  rate; 
and 

•  Accept  some  facilities  in  floodplain. 

Scoping  Process:  As  a  key  step  in  the 

overall  conservation  planning  and 
environmental  impact  analysis  process 
necessary  for  achieving  the  goal  of 
partnering  to  implement  coordinated 
Stehekin  River  management,  the  NFS  is 
seeking  public  comments  and  relevant 
information  to  guide  the  preparation  of 
a  Draft  EIS.  The  objectives  of  the  public 
scoping  phase  include:  (1)  Invite 
participation  fi'om  federal,  tribal,  state, 
local  governments  and  other  interested 
parties:  (2)  Infonp  all  interested  parties 
about  the  scope  of  the  problem  and  the 
need  to  find  solutions;  (3)  Identify  a 
preliminary  range  of  management 
alternatives  (in  addition  to  a  no-action 
alternative  that  will  be  used  as  a 
baseline  of  existing  conditions  from 
which  to  evaluate  proposed  changes  in 
management);  (4)  Identify  relevant 
natural  and  cultural  resources, 
recreational  uses,  socioeconomic  and 
other  issues  which  warrant  detailed 
environmental  impact  analysis,  and 
eliminate  issues  or  topics  which  do  not 
require  analysis;  (5)  Identify  potential 
environmental  consequences  and 
suitable  mitigation  strategies. 

Any  parties  wishing  to  express 
concerns  about  management  issues  or 
provide  relevant  environmental 
information  that  should  be  addressed  in 


preparing  the  forthcoming  EIS  are 
strongly  encouraged  to  submit  written 
comments.  Before  including  your 
address,  phone  number,  e-mail  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information,  we  caimot  guarantee  that 
we  will  be  able  to  do  SO.-AII  written 
comments  must  be  postmarked  or 
transmitted  not  later  than  March  31, 
2008.  Written  comments  should  be 
mailed  to  North  Cascades  National  Fark 
Service  Complex,  Attn:  SRCIF-EIS,  810 
State  Route  20,  Sedro-Woolley,  WA 
98284  (or  e-mailed  to 
NOCA  _j}Ianning@nps.gov — please 
include  “Stehekin  River  Corridor 
Implementation  Flan”  in  the  subject 
header).  Comments  may  also  be 
submitted  via  the  NFS  Flanning 
Environment  &  Fublic  Comment  Web 
site  at  www.parkplanning.nps.gov/ 
NOCA. 

Several  public  scoping  workshops  are 
anticipated  to  be  held,  including 
February  25  (Concrete),  February  26 
(Sedro-Woolley),  March  4  (Bellingham), 
and  March  5  (Seattle).  Details  regarding 
the  workshops  including  times  and 
meeting  locations  will  be  annoimced 
widely  through  local  and  regional  news 
media,  direct  park  mailings,  and  posted 
on  the  park’s  Web  site  at  www.nps.gov/ 
noca. 

Decision  Process:  At  this  time,  the 
Draft  EIS  is  expected  to  be  available  for 
public  review  in  spring  2009.  Formal 
announcement  of  its  availability  will  be 
published  in  the  Federal  Register,  and 
through  local  and  regional  news  media, 
as  well  as  distribution  to  public 
libraries.  Following  due  consideration 
of  all  comments  as  may  be  received,  a 
Final  EIS  will  be  prepared.  As  a 
delegated  EIS,  the  official  responsible 
for  a  final  decision  is  the  Regional 
Director,  Facific  West  Region. 
Subsequently  the  official  responsible  for 
implementing  the  approved  plan  and  for 
monitoring  results  is  the 
Superintendent,  North  Cascades 
National  Fark  Service  Complex. 

Dated;  December  18,  2007. 

Jonathan  B.  Jarvis, 

Regional  Director,  Pacific  West  Region. 

[FR  Doc.  08-841  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  4310-T6-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  The 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  on  January 
18,  2008,  a  Consent  Decree  in  United 
States  of  America  v.  Honeywell 
International  Inc.,  et  al..  Civil  Action 
No.  7:08cv00029,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Virginia. 

The  United  States  alleges  that  it  has 
claims  against  Honeywell  International 
Inc.,  H.W.  Huff,  Jr.,  Downtown  East 
Limited  Partnership,  Downtown  East, 
Inc.,  and  DELP-2,  LLC,  under  Section 
107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (“CERCLA”),  42  U.S.C. 
9607(a),  for  reimbursement  of  its  past 
response  costs  incurred  at  the  Allied- 
Pulaski  Superfund  Site,  located  in  the 
Town  of  Pulaski,  Pulaski  County, 
Virginia  (the  “Site”).  This  action  also 
involves  EPA’s  claim  under  Section 
106(b)  of  CERCLA.  42  U.S.C.  9606(b), 
for  penalties  for  non-compliance  with 
an  EPA  administrative  order.  The 
proposed  settlement  resolves  those 
claims  as  set  forth  in  the  attached 
consent  decree,  which  provides  for 
reimbursement  of  $572,828.44  of  the 
United  States’  past  response  costs,  and 
for  payment  of  a  civil  penalty  of  $23,500 
by  certain  of  the  defendants. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  this  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  and  either  e-mailed  to 
pubcomment-ees.enrd@usdoj.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  Attention:  Nancy 
Flickinger  (EES),  and  should  refer  to 
United  States  of  America  v.  Honeywell 
International  Inc.,  et  al..  Civil  Action 
No.  07:08cv00029,  D.J.  Ref.  90-11-3- 
08708. 

•  The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Virginia,  301  First  Street,  SW., 
Roanoke,  VA  24008  and  at  U.S.  EPA 
Region  Ill’s  Office,  1650  Arch  Street, 
Philadelphia,  PA  19103.  During  the 
public  comment  period,  the  consent 
decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 


obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$9.75  (25  cents  per  page  reproduction 
cost  for  a  full  copy)  payable  to  the  U.S. 
Treasury. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  NatumI  Resources 
Division. 

[FR  Doc.  E8-3650  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4410-1S-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

[0MB  Number  11 10-NEW] 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comments  Requested 

ACTION:  30-day  Notice  of  Information 
Collection  Under  Review:  Applicant 
Questionnaire:  Race,  National  Origin, 
Gender,  and  Disability  Demographics. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Human 
Resources  Division  will  be  submitting 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
in  accordance  with  established  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq).  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  other  government  agencies. 
The  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  Volume  72,  Number  241,  page 
71436,  on  December  17,  2007,  allowing 
for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  March  28,  2008.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information  should  be 
directed  to  Angela  Graham,  Human 
Resources  Specialist,  Human  Resources 
Management  Section  (HRMS),  Human 
Resources  Division  (HRD),  Federal 
Bureau  of  Investigation,  935 
Pennsylvania  Ave.,  NW.,  Room  GP- 
702B,  Washington,  DC  20636. 

Comments  must  be  submitted  on  or 
before  March  22,  2008.  To  view  the 
proposed  collection  instrument  with 


instructions  on  online,  please  visit  the 
following  link:  (To  view  the  proposed 
collection  instrument  with  instructions 
on  online,  please  visit  the  following 
link:  http://www.fbi.gov/fbijobs_ 
proposedcoIlection.htm.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
are  encouraged.  Submit  your  comments 
to  angela.graham@ic.fbi.gov. 

Comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  a 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  bmden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Approval  of  new  collection. 

(2)  The  title  of  the  form/collection: 
Applicant  Questionnaire:  Race,  National 
Origin,  Gender,  and  Disability 
Demographics 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  FD-3-873  (Demographic 
Information)  Human  Resources 
Division,  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Any  person  applying 
registering  and/or  applying  for  a 
position  at  the  Federal  Bureau  of 
Investigation. 

Abstract:  The  Equal  Employment 
Opportunity  Commission  Management 
Directive  715  (MD  715),  requires 
agencies  to  maintain  a  system  that:  (1) 
Collects  and  maintains  accurate 
information  on  race,  national  origin, 
gender  and  disability  of  an  agency  in 
accordance  with  29  CFR  paragraph 
1614.601;  (2)  tracks  applicant  flow  data, 
which  identifies  applicants  by  race, 
national  origin,  gender,  and  disability 
status  and  disposition  of  applications; 
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and,  (3)  tracks  recruitment  activities  to 
permit  analyses  of  these  efforts  in  any 
examination  of  potential  barriers  to 
equality  of  opportunity.  Agencies  must 
also  “conduct  an  internal  review  and 
analysis  of  the  effects  of  all  current  and 
proposed  policies,  practices,  and 
conditions  that  directly  or  indirectly,” 
related  to  the  employment  of 
individuals  with  disabilities  based  on 
their  race,  national  origin,  gender  and 
disabilities.  However,  an  Agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to,  a  collection  of 
information,  unless  it  displays  a 
currently  valid  OMB  control  number.  In 
order  to  comply  with  MD  715,  the  FBI 
is  requesting  clearance  from  OMB  in 
accordance  with  established  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  Once  cleared  for  use,  the 
form  will  be  used  to  collect  race, 
national  origin,  gender,  and  disability 
demographic  information  from 
applicants  registering  in  the  FBI’s 
automated  hiring  system.  All  job 
applicants,  whether  internal  or  external, 
would  be  asked  to  complete,  on  a 
voluntary  basis,  an  “Applicant 
Questionnaire:  Race,  National  Origin, 
Gender,  and  Disability  Demographics.” 
The  FBI  must  collect  and  evaluate 
information  and  data  necessary  to  make 
an  informed  assessment  the  extent  to 
which  the  Agency  is  meeting  its 
responsibility  to  provide  employment 
opportunities  for  qualified  applicants 
and  employees  with  disabilities, 
especially  those  with  target  disabilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Total  number  of  respondents: 
609,246  Frequency  of  response:  One 
time  completion  of  questionnaire  per 
respondent.  Estimated  time  for  average 
respondent  to  respond:  5  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  There  are  approximately 
50,505  annual  burden  hours  associated 
with  this  collection. 

(7)  An  estimate  of  the  total  annual 
cost:  None. 

If  additional  information  is  required 
contact:  Ms.  Lynn  Bryant,  Department 
Clearance  Officer,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street,  NW.,  Washington, 
DC  20530.  - 

Dated:  February  21,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA,  U.S. 
Department  of  Justice. 

[FR  Doc.  E8-3684  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4410-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review: 

Comment  Request 

February  20,  2008. 

The  Department  of  Labor  (DOL) 
hereby  announces  the  submission  of  the 
following  public  information  collection 
requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 

A  copy  of  each  ICR,  with  applicable, 
supporting  documentation:  including 
among  other  things  a  description  of  the 
likely  respondents,  proposed  frequency 
of  response,  and  estimated  total  burden 
may  be  obtained  from  the  RegInfo.gov 
Web  site  at  http://www.reginfo.gov/ 
public/do/PRAMain  or  by  contacting 
Darrin  King  on  202-693—4129  (this  is 
not  a  toll-free  number)/e-mail: 
king,  darrin@dol.gov. 

Interested  parties  are  encouraged  to 
send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  John  Kraemer,  OMB  Desk  Officer 
for  the  Mine  Safety  and  Health 
Administration  (MSHA),  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  Washington, 
DC  20503,  Telephone:  202-395-4816/ 
Fax:  202-395-6974  (these  are  not  toll- 
free  numbers).  E-mail: 
OIRA_submission@omb.eop.gov  within 
30  days  from  the  date  of  this  publication 
in  the  Federal  Register.  In  order  to 
ensure  the  appropriate  consideration, 
comments  should  reference  the 
applicable  OMB  Control  Number  (see 
below). 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  without 
change  of  currently  approved  collection. 

Title:  Mine  Accident,  Injury  &  Illness 
Report  and  Quarterly  Mine  Employment 
and  Coal  Production  Report  (30  CFR 
50.10;  50.11;  50.20;  and  50.30). 

OMB  Control  Number:  1219-0007. 

Form  Number:  MSHA-7000-1  and 
MSHA-7000-2. 

Estimated  Number  of  Respondents: 
22,295. 

Estimated  Total  Annual  Burden 
Hours:  270,666. 

Estimated  Total  Annual  Cost  Burden: 
$31,993. 

Affected  Public:  Private  Sector: 
Business  or  other  for-profit  (Mines). 

Description:  The  reporting  and 
recordkeeping  provisions  in  30  CFR  part 
50,  Notification,  Investigation,  Reports 
and  Records  of  Accidents,  Injuries  and 
Illnesses,  Employment  and  Coal 
Production  in  Mines,  are  essential 
elements  in  MSHA’s  Congressional 
mandate  to  reduce  work-related  injuries 
and  illnesses  among  the  nation’s  miners. 
See  section  103  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

Section  50.10  requires  mine  operators 
and  mining  contractors  to  immediately 
notify  MSHA  in  the  event  of  an 
accident.  This  immediate  notification  is 
critical  to  MSHA’s  timely  investigation 
and  assessment  of  the  probable  cause  of 
the  accident. 

Section  50.11  requires  that  the 
operator  or  contractor  investigate  each 
accident  and  occupational  injury  and 
prepare  a  report.  The  operator  or 
contractor  may  not  use  MSHA  Form 
7000-1  as  a  report,  unless  the  mine 
employs  fewer  than  20  miners  and  the 
occurrence  involves  an  occupational 
injury  not  related  to  an  accident. 

Section  50.20(a)  requires  mine 
operators  and  mining  contractors  to 
report  each  accident,  injury,  or  illness  to 
MSHA  on  Form  7000-1  within  10 
working  days  after  an  accident  or  injury 
has  occurred  or  an  occupational  illness 
has  been  diagnosed.  The  use  of  MSHA 
Form  7000-1  provides  for  uniform 
information  gathering  across  the  mining 
industry. 

Section  50.30(a)  requires  mine 
operators  and  independent  contractors 
working  on  mine  property  to  report 
quarterly  employment  and  coal 
production  to  MSHA  on  Form  7000-2. 
MSHA  tabulates  and  analyzes  the 
information  from  MSHA  Form  7000-1, 
along  with  data  from  MSHA  Form 
7000-2,  Quarterly  Mine  Employment 
and  Coal  Production  Report  to  compute 
incidence  and  severity  rates  for  various 
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injury  types.  These  rates  are  used  to 
analyze  trends  and  to  assess  the  degree 
of  success  of  the  health  and  safety 
efforts  of  MSHA  and  the  mining 
industry. 

Accident,  injury,  and  illness  data, 
when  correlated  with  employment  and 
production  data,  provide  information 
that  allows  MSHA  to  improve  its  safety 
and  health  enforcement  programs,  focus 
its  education  and  training  efforts,  and 
establish  priorities  for  its  technical 
assistance  activities  in  mine  safety  and 
health.  Maintaining  a  current  database 
allows  MSHA  to  identify  and  direct 
increased  attention  to  those  mines, 
industry  segments,  and  geographical 
areas  where  hazardous  trends  are 
developing.  This  could  not  be  done 
effectively  utilizing  historical  data.  The 
information  collected  under  Part  50  is 
the  most  comprehensive  and  reliable 
occupational  data  available  concerning 
the  mining  industry. 

Data  collected  through  MSHA  Form 
7000-1  and  MSHA  Form  7000-2  enable 
MSHA  to  publish  timely  quarterly  and 
annual  statistics,  reflecting  current 
safety  and  health  conditions  in  the 
mining  industry.  The  data  gathered  from 
this  collection  provides  MSHA  with  the 
figures  upon  which  to  base  its  incidence 
rate  calculations  and  trend  analyses. 
These  data  are  used  not  only  by  MSHA, 
but  also  by  other  Federal  and  State 
agencies,  health  arid  safety  researchers, 
and  the  mining  community  to  assist  in 
measuring  and  comparing  the  results  of 
health  and  safety  efforts  both  in  the 
United  States  and  internationally. 

MSHA  also  uses  this  information  to 
target  its  inspection  and  assistance 
activities  toward  those  mines,  industry 
segments,  and  geographical  areas  which 
the  current  data  demonstrate  as  having 
particular  problems.  Injury  rates  must 
be  computed  at  least  quarterly  for 
MSHA  to  target  its  enforcement  and 
assistance  resources.  Less  frequent  data 
collection  would  neither  be  timely  nor 
statistically  valid  for  this  purpose. 

The  mining  industry  uses  tnis 
quarterly  injury  incidence  data  in  its 
efforts  to  reduce  injuries  and  illnesses. 
MSHA’s  compilations  are  the  only 
source  of  information  which  permit  a 
particular  mining  operation  to  compare 
its  record  with  that  of  similar  mines. 
Coal  production  data  are  used  in  various 
analyses  that  range  from  a  comparative 
nature  to  complex  modeling — such  as 
the  Cost  of  Injury  Model  developed 
through  research.  Additionally,  this 
information  impacts  the  evaluation  and 
review  of  MSHA’s  regulations,  the 
development  of  new  safety  and  health 
standards,  and  the  evaluation  of 
MSHA’s  programs.  For  additional 
information,  see  related  notice 


published  at  72  FR  70348  on  December 
11,  2007. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  without 
change  of  currently  approved  collection. 

Title:  Qualification/Certification 
Program  and  Man  Hoist  Operators 
Physical  Fitness. 

OMB  Number:  1219-0127. 

Form  Number:  MSHA-5000-41. 

Estimated  Number  of  Respondents: 
1,721. 

Estimated  Total  Annual  Burden 
Hours:  15,355. 

Estimated  Total  Annual  Cost  Burden: 
$8,047. 

Affected  Public:  Private  Sector: 
Business  or  other  for-profit  (Mines). 

Description:  Title  30  CFR  75.159  and 
77.106  require  coal  mine  operators  to 
maintain  a  list  of  persons  who  are 
certified  and  those  who  are  qualified  to 
perform  duties  which  require 
specialized  expertise  at  underground 
and  surface  coal  mines,  i.e.,  conduct 
examinations  for  hazardous  conditions, 
conduct  tests  for  methane  and  oxygen 
deficiency,  conduct  tests  of  air  flow, 
perform  electrical  work,  repair 
energized  surface  high-voltage  lines, 
and  perform  duties  of  hoisting  engineer. 
The  recorded  information  is  necessary 
to  ensure  that  only  persons  who  are 
properly  trained  and  have  the  required 
number  of  years  of  experience  are 
permitted  to  perform  these  duties. 
MSHA  does  not  specify  a  format  for  the 
recordkeeping;  however,  it  normally 
consists  of  the  names  of  the  certified 
and  qualified  persons  listed  in  two 
columns  on  a  sheet  of  paper.  One 
column  is  for  certified  persons  and  the 
other  is  for  qualified  persons. 

.  Sections  75.100  and  77.100  pertain  to 
the  certification  of  certain  persons  to 
perform  specific  examinations  and  tests. 
Sections  75.155  and  77.105  outline  the 
requirements  necessary  to  be  qualified 
as  a  hoisting  engineer  or  hoist  man. 
Also,  under  §§  75.160,  75.161,  77.107 
and  77.107-1,  the  mine  operator  must 
have  an  approved  training  plan 
developed  to  train  and  retrain  the 
qualified  and  certified  people  to 
effectively  do  their  tasks. 

These  regulations  recognize  State 
certification  and  qualification  programs. 
However,  where  State  programs  are  not 
available,  MSHA  may  certify  and 
qualify  persons.  The  MSHA  program 
will  continue  to  qualify  or  certify 
individuals  as  long  as  these  individuals 
meet  the  requirements  for  certification 
or  qualification,  fulfill  any  applicable 
retraining  requirements,  and  remain 
employed  at  the  same  mine  or  by  the 
same  independent  contractor. 


Applications  fof  Secretarial 
qualification  or  certification  are 
submitted  to  the  MSHA  Qualification 
and  Certification  Unit  in  Denver, 
Colorado.  MSHA  Form  5000-41 
provides  the  coal  mining  industry  with 
a  standardized  reporting  format  that 
expedites  the  certification  and 
qualification  process  while  ensuring 
compliance  with  the  regulations. 

MSHA  uses  the  Form’s  information  to 
determine  if  applicants  satisfy  the 
requirements  to  obtain  the  certification 
or  qualification  sought.  Persons  must 
meet  certain  minimum  experience 
requirements  depending  on  the  type  of 
certification  or  qualification. 

The  information  is  used  by  the  mine 
operator  and  MSHA  enforcement 
personnel  to  determine  whether 
certified  and  qualified  persons,  who  are 
properly  trained,  are  conducting  tests  or 
examinations,  and  operating  hoisting 
equipment. 

Form  5000-41  allows  mining 
operators  to  report  to  MSHA  the  names 
of  persons  who  have  satisfactorily 
completed  required  mine  foreman  and 
hoisting  training.  MSHA  uses  the 
information  to  issue  certification/ 
qualification  cards  to  those  persons  who 
are  certified/qualified. 

Mine  operators  also  use  the  Form  to 
submit  an  application  to  certify  miners 
to  perform  specific  required 
examinations  and  tests,  or  to  qualify 
miners  as  hoisting  engineers  or  hoist 
men,  in  States  without  certification 
programs.  The  Qualification  and 
Certification  Unit  then  mails  the 
applicant  a  certificate.  This  certification 
satisfies  the  law  where  State 
certification  programs  are  not  available. 
For  additional  information,  see  related 
notice  published  at  72  FR  70349  on 
December  11,  2007. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc.  E8-3639  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Extension  of  the  Approval  of 
Information  Coilection  Requirements 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
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information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  he  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposal  to  extend  OMB  approval  of  the 
information  collection:  Housing  Terms 
and  Conditions  for  Migrant  Agricultural 
Workers  (WH-521).  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addresses  section  of 
this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  helow  on  or  before 
April  28,  2008. 

ADDRESSES:  Mr.  Steve  Andoseh,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0373, 
fax  (202)  693-1451,  E-mail 
andoseh.steven@doI.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  feix,  or  E-mail). 
SUPPLEMENTARY  INFORMATION: 

I.  Background:  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA)  section  201(c)  requires  all  Farm 
Labor  Contractors  (FLCs),  Agricultural 
Employers  (AGERs),  and  Agricultural 
Associations  (AGASs)  providing 
housing  to  any  migrant  agricultural 
worker  to  post  in  a  conspicuous  place 
at  the  site  of  the  housing,  or  present  to 
the  migrant  worker,  a  written  statement 
of  any  housing  occupancy  terms  and 
conditions.  See  29  U.S.C.  1821(c);  29 
CFR  500.75(f).  In  addition,  MSPA 
section  201(g)  requires  these  FLCs, 
AGERs,  and  AGASs  to  give  such 
information  in  English,  or  as  necessary 
and  reasonable,  in  a  language  common 
to  the  workers.  See  29  U.S.C.  1821(g);  29 
CFR  500.1(i)(2),  500.75.  This  provision 
also  requires  the  Department  of  Labor  to 
make  optional  forms  available  to 
provide  the  required  disclosures.  See  29 
U.S.C.  1821(g);  29  CFR  500.1(i)(2), 
500.75.  Form  WH-521  provides  an  easy 
method  for  FLCs,  AGERs,  and  AGASs  to 
post  at  the  site  of  the  housing  or  present 
MSPA  housing  terms  and  conditions  to 
migrant  agricultural  workers,  as 
required  under  the  Act.  Among  other 
things,  the  form  specifically  identifies 
the  name  and  address  of  the  entity 
providing  the  housing,  the  name  of  the 
person  in  charge  of  the  housing,  and  any 
charges  for  the  housing,  utilities,  and 


meals.  The  form  also  ensures  that 
workers  receive  information  that 
enables  them  to  understand  the  terms 
and  conditions  under  which  they  may 
occupy  the  housing,  as  the  MSPA 
requires.  The  Department  of  Labor 
publishes  Form  WH-521  in  English  and 
Spanish.  This  information  collection  is 
currently  approved  for  use  through 
September  30,  2008. 

II.  Review  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions:  The  Department 
of  Labor  seeks  approval  for  the 
extension  of  this  currently  approved 
information  collection  in  order  to  carry 
out  its  responsibility  to  advise  migrant 
and  seasonal  workers  on  the  terms  and 
conditions  of  housing  provided  by  farm 
labor  contractors,  agricultural 
employers,  and  agricultural 
associations. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Housing  Terms  and  Conditions 
for  Migrant  Agricultural  Workers. 

OMB  Number:  1215-0146. 

Agency  Number:  WH-521. 

Affected  Public:  Farms. 

Total  Respondents:  1,300. 

Total  Annual  Responses:  1,300. 

Estimated  Time  per  Response:  30 
minutes. 

Reporting:  0. 

Estimate  Total  Burden  Hours:  650. 

Frequency:  On  occasion. 

Total  Burden  Cost  (capital/startup): 

so. 

Total  Burden  Cost  (operating/ 
maintenance):  $0.  ^ 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 


information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  February  21,  2008. 

Steven  Andoseh, 

Acting  Chief,  Branch  of  Management  Review 
and  Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 

[FR  Doc.  E8-3640  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4510-27-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Comment  Request 

ACTION:  Notice  of  solicitation  of 
comments. 

SUMMARY:  The  Department  of  Labor 
through  the  Bureau  of  Labor  Statistics 
(BLS)  is  responsible  for  the 
development  and  publication  of 
occupational  injury,  illness,  and  fatality 
data.  These  data  are  compiled  in  the 
Survey  of  Occupational  Injuries  and 
Illnesses  and  the  Census  of  Fatal 
Occupational  Injuries.  These  two 
progicuns  use  the  Occupational  Injury 
and  Illness  Classification  System  to 
classify  certain  cases  received.  BLS  is 
currently  soliciting  comments  to  revise 
this  system. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  of  this  notice  on  or 
before  April  1,  2008. 

ADDRESSES:  Send  comments  to  Janice 
Windau,  Office  of  Safety,  Health,  and 
Working  Conditions,  Bureau  of  Labor 
Statistics,  Room  3180,  2  Massachusetts 
Avenue,  NE.,  Washington,  DC  20212  or 
by  e-mail  to:  OIICS-R@bls.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Windau,  Office  of  Safety,  Health, 
and  Working  Conditions,  Bureau  of 
Labor  Statistics,  telephone  number  202- 
691-6160  or  by  e-mail  at 
Windau.Janic^bls.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor  through  the 
Bureau  of  Labor  Statistics  (BLS)  is 
responsible  for  the  development  and 
publication  of  occupational  injury, 
illness,  and  fatality  data.  The  Bureau’s 
nonfatal  injury  and  illness  statistics  are 
derived  from  the  Survey  of 
Occupational  Injuries  and  Illnesses 
(SOU).  Data  for  fatal  work  injuries  are 
compiled  in  the  Census  of  Fatal 
Occupational  Injuries  (CFOI). 

Beginning  with  data  for  1992,  cases 
with  days  away  from  work  reported  in 
the  son  and  fatal  injuries  reported  in 
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CFOI  were  classified  according  to  five  . 
code  structures  that  describe  the  injury 
or  illness  and  how  it  occurred:  Nature 
of  injury  or  illness,  part  of  body 
affected,  source  of  injury  or  illness, 
event  or  exposure,  secondary  source  of 
injury  or  illness.  These  structures 
comprise  the  Occupational  Injury  and 
Illness  Classification  System. 

The  Occupational  Injury  and  Illness 
Classification  System  (OIICS)  was 
developed  by  the  Bureau  of  Labor 
Statistics  with  input  firom  data  users  and 
States  participating  in  the  BLS 
Occupational  Safety  and  Health  (OSH) 
Federal/State  cooperative  programs.  It 
was  ultimately  based  on  the  American 
National  Standards  Institute  (ANSI) 
Z16.2-1962,  Method  of  Recording  Basic 
Facts  Relating  to  the  Nature  and 
Occurrence  of  Work  Injuries,  revised 
1969.  In  addition,  certain  portions  are 
based  on  the  International  Classification 
of  Disease,  9th  Revision,  Clinical 
Modification  (ICD-9  CM),  which  is 
widely  used  in  the  medical  community. 

The  Occupational  Injury  and  Illness 
Classification  System  contains  the 
following  code  structures  used  to 
describe  the  injury  and  illness-  and  how 
it  occurred: 

•  Nature  of  Injury  or  Illness,  which 
describes  the  physical  characteristics  of 
the  injury  or  illness. 

•  Part  of  Body  Affected,  which 
identifies  the  part  of  the  body  directly 
affected  by  the  nature. 

•  Source  of  Injury  or  Illness,  which 
identifies  the  object  or  substance  that 
directly  inflicted  the  injury  or  illness. 

•  Event  or  Exposure,  which  describes 
the  manner  in  which  the  injury  or 
illness  was  inflicted  by  the  source. 

•  Secondary  Source,  which  identifies 
other  objects  or  substances,  if  any,  that 
contributed  to  the  event  or  exposure. 
The  same  code  list  is  used  for  both 
source  and  secondary  source. 

The  classification  structures  are 
hierarchical  with  four  levels  of  detail  to 
facilitate  the  aggregation  of  information 
and  to  accommodate  both  variations  in 
detail  available  on  reporting  forms  and 
the  needs  of  data  users.  For  example, 
one  user  may  wish  to  look  at  data  for 
injuries  involving  all  trucks  (Source 
code  825);  whereas,  another  user  may  be 
interested  only  in  cases  involving 
tractor  trailer  trucks  (Source  code  8254). 

Each  classification  structure  is 
comprised  of  the  following: 

•  Rules  of  selection,  which  define  the 
characteristic  and  assist  in  assigning  a 
code  when  more  than  one  code  category 
might  apply  to  the  case. 

•  Code  descriptions,  which  provide 
more  detail  about  the  individual  code 
categories  and  often  give  examples  of 


types  of  cases  that  are  included  or 
excluded  from  the  category. 

•  Complete  code  list,  which  includes 
the  codes  and  associated  titles  by 
themselves  without  the  descriptions. 

•  Alphabetical  indices. 

The  original  OIICS  was  released  in 
December  1992  and  was  approved  for 
use  as  the  American  National  Standard 
for  Information  Management  for 
Occupational  Safety  and  Health  in  1995 
(ANSI  Z16.2-1995).  In  addition  to  the 
BLS  occupational  safety  and  health 
statistics  program,  the  OIICS  is  used  by 
several  State  workers’  compensation 
agencies,  the  National  Institute  for 
Occupational  Safety  and  Health,  and 
other  organizations.  The  Bureau  of 
Labor  Statistics’  current  coding  is 
limited  to  cases  that  result  in  death  or 
days  away  from  work;  other  users  of  the 
ones  may  code  cases  which  involve 
medical  treatment  only. 

In  September  2007,  the  OIICS  was 
updated  to  incorporate  various 
interpretations  and  corrections.  That 
phase  of  the  revision  process  was 
limited  in  order  to  minimize  computer 
systems  changes  and  breaks  in  the  BLS 
data  series.  Although  a  few  code  titles 
were  changed  to  reflect  the  category’s 
contents,  no  new  codes  were  added.  The 
current  version  of  the  OIICS  along  with 
a  list  of  changes  recently  incorporated  is 
available  on  the  BLS  Web  site  at 

h  ttp ;//  WWW. bls.gov/iif/oshoiics.htm . 

\ 

II.  Current  Action 

A  more  extensive  revision  is  being 
planned.  This  revision  is  intended  to 
update  the  classification  system  to: 

•  Capture  workplace  hazards 
resulting  from  the  many  technological 
changes  that  have  taken  place  in  the 
work  environment  since  the  OIICS  was 
initially  released. 

•  Include  new  or  emerging  conditions 
that  could  potentially  result  from  an 
incident  or  exposure  in  the  workplace. 

•  Provide  for  data  aggregations  not 
available  with  the  current  OIICS. 

•  Resolve  remaining  coding  issues. 

In  addition,  BLS  will  review  the 

International  Statistical  Classification  of 
Diseases  and  Related  Health  Problem.s — 
Tenth  Revision  (ICD-10)  to  identify 
work-related  conditions  and  hazards  not 
captured  in  the  current  OIICS. 

III.  Desired  Focus  of  Conunents 

Comments  and  recomniendations  are 
requested  from  the  public  on  the 
following  aspects  of  the  OIICS: 

•  The  basic  coding  system. 

•  The  format  of  the  manual. 

•  The  definitions  of  the  five 
characteristics  (Nature  of  Injury  or 
Illness,  Part  of  Body  Affected,  Source  of 
Injury  or  Illness,  Secondary  Source, 
Event  or  Exposure). 


•  Potential  new  characteristics. 

•  The  rules  of  selection. 

•  The  code  categories,  including  any 
recommendations  for  additional 
categories  and  for  merging  or  deleting 
existing  categories. 

•  The  descriptions  of  the  code 
categories,  including  the  lists  of 
inclusions  and  exclusions. 

•  Alphabetical  indices. 

Signed  at  Washington,  DC,  this  21st  day  of 
February  2008. 

Kimberley  Hill, 

Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 

[FR  Doc.  E8-3662  Filed  2-26-08;  8:45  am] 
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MILLENNIUM  CHALLENGE 
CORPORATION 

[MCC  FR  08-02] 

Notice  of  Entering  Into  a  Compact  With 
the  Government  of  the  United  Republic 
of  Tanzania 

AGENCY:  Millennium  Challenge 
Corporation. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
610(b)(2)  of  the  Millennium  Challenge 
Act  of  2003  (Pub.  L.  108-199,  Division 
D),  the  Millennium  Challenge 
Corporation  (MCC)  is  publishing  a 
summary  and  the  complete  text  of  the 
Millennium  Challenge  Compact 
between  the  United  States  of  America, 
acting  through  the  Millennium 
Challenge  Corporation,  and  the 
Government  of  the  United  Republic  of 
Tanzania  acting  through  the  Ministry  of 
Finance.  The  President  of  the  United 
States  of  America  and  the  President  of 
the  United  Republic  of  Tanzania 
executed  the  Compact  documents  on 
February  17,  2008. 

Dated:  February  21,  2008. 

William  G.  Anderson  )r.. 

Vice  President  &■  General  Counsel, 
Millennium  Challenge  Corporation. 

Summary  of  Millennium  Challenge 
Compact  With  the  Government  of  the 
United  Republic  of  Tanzania 

A.  Introduction 

The  United  Republic  of  Tanzania, 
comprised  of  the  mainland  and 
Zanzibar,  is  strategically  located  in  East 
Africa  bordering  the  Indian  Ocean  and 
eight  nations.  ^  Tanzania  plays  an 
important  role  in  the  region  as  an 
economic  trade  partner  and  stands  out 


’  The  countries  bordering  Tanzania  are  Kenya, 
Uganda,  Rwanda,  Burundi,  Democratic  Republic  of 
Congo,  Zambia,  Malawi,  and  Mozambique. 
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as  a  proponent  of  peace  and  security.  In 
a  region  that  has  historically  been 
divided  by  violent  ethnic  and  religious 
conflict,  Tanzania  has  been  a  peaceful 
country  with  a  religiously  diverse 
population,  abundant  natural  resources, 
and  a  distinct  sense  of  national  pride 
and  identity.  However,  this  stability  has 
not  translated  into  widespread 
economic  prosperity,  as  nearly  36 
percent  of  the  mainland  population  and 
49  percent  of  the  Zanzibar  population 
live  below  the  national  poverty  line.  An 
inadequate  transportation  network,  an 
insufficient  and  unreliable  supply  of 
energy,  and  a  shortage  of  potable  water 


are  three  key  constraints  to  economic 
growth  and  private  investment  in 
Tanzania.  The  program  (Program)  to  be 
funded  under  the  proposed  Millennium 
Challenge  Compact  (Compact)  with  the 
Government  of  the  United  Republic  of 
Tanzania  (GoT)  is  designed  specifically 
to  address  each  of  these  constraints. 

B.  Program  Overview  and  Budget 

The  overall  goal  of  the  Program  is  to 
stimulate  economic  growth,  increase 
household  incomes,  and  raise  the 
quality  of  life  through  targeted 
infrastructure  investments  in  transport, 
energy,  and  water.  The  specific 
objectives  of  the  Program  are  to  increase 


agricultural  activity  and  to  increase 
business  investment  and  spending  by 
visitors  through  activities  in  the 
transport  sector  (Transport  Sector 
Project),  to  increase  investment, 
economic  output  and  household 
productivity  in  several  regions  through 
activities  in  the  energy  sector  (Energy 
Sector  Project),  and  to  increase 
investment  in  human  and  physical 
capital  in  two  large  cities  through 
activities  in  the  water  sector  (Water 
Sector  Project)  (each,  a  Project). 

The  table  below  shows  the  total 
budget  and  an  estimated  investment 
plan  for  the  Program. 


Program  budget  (US$  ’000) 


Description 

CIF2  & 
year  1 

- 1 

Year  2 

Year  3 

Year  4 

Year  5 

Total 

Transport  Sector  Project . . . .'. . 

21,552 

84,406 

147,131 

82,606 

37,081 

372,776 

Energy  Sector  Project . . 

16,646 

45,501 

53,435 

59,083 

31,806 

206,471 

Water  Sector  Project . 

5,845 

16,959 

17,786 

16,838 

8,908 

66,336 

Monitoring  &  Evaluation . 

2,500 

1,000 

•  1,000 

1,000 

4,500 

10,000 

Program  Administration  . : . 

11,202 

7,615 

7,900 

7,868 

7,968 

42,553 

Total  . 

57,745 

155,481 

227,252 

167,395 

90,263 

698,136 

1.  Transport  Sector  Project  ($372.8 
Million) 

Transport  infrastructure  in  Tanzania 
is  inadequate  to  meet  the  needs  of  the 
country’s  widely  dispersed  population. 
The  Transport  Sector  Project  aims  to 
reduce  travel  times  and  provide  access 
to  basic  social  services  by  rehabilitating 
a  portfolio  of  trunk  roads  on  the 
mainland  and  the  airport  on  Mafia 
Island,  both  originating  from  the  GoT’s 
Transport  Sector  Investment  Program 
(TSIP)  for  mainland  Tanzania,  as  well  as 
selected  rural  roads  on  Pemba  Island  in 
Zanzibar.  To  ensure  the  sustainability  of 
these  investments,  the  Project  will 
provide  technical  assistance  to  enhance 
the  maintenance  capacity  of  the  GoT  in 
both  the  road  and  airport  sectors. 

•  Mainland  Trunk  Roads.  The  Project 
includes  rehabilitation  of  three  trunk 
roads  on  the  mainland:  (i)  Tanga — 
Horohoro,  a  68  km  stretch  of  highway  in 
northeast  Tanzania  connecting  the 
seaport  of  Tanga  with  Horohoro  at  the 
Kenyan  border  whose  rehabilitation  will 
ease  transport  of  goods  between  Dar  es 
Salaam  and  Kenya,  (ii)  Tunduma — 
Sumbawanga,  a  224  km  stretch  of 
highway  in  western  Tanzania,  a  very 
fertile  agricultural  area,  constituting  the 
southernmost  part  of  the  Western 
Corridor  representing  the  only  link 


^  This  refers  to  the  period  between  the  Compact’s 
conclusion  and  its  entry  into  force. 


between  Dar  es  Salaam  and  Zambia,  and 
(iii)  Mtwara  Corridor,  a  139  km  stretch 
of  highway  in  southwestern  Tanzania, 
the  westernmost  part  of  the  Southern 
Corridor  that  runs  from  the  Indian 
Ocean  port  of  Mtwara  to  Mbamba  Bay 
on  Lake  Nyasa. 

•  Zanzioar  Rural  Roads.  The  Project 
includes  rehabilitation  of  up  to  five 
rural  roads  on  Pemba  Island,  totaling 
approximately  35  km. 

•  Road  Maintenance.  The  Project 
includes  enhancement  of  Tanzania’s 
capacity  to  maintain  its  road  network.  ' 
Specificcdly,  this  activity  will  support 
improvements  in  institutional  capacity 
for  strategic  maintenance  planning,  and 
management  of  routine  and  periodic 
maintenance  contracts  of  Tanzania 
National  Roads  Agency  (TANROADS) 
for  the  mainland  and  the  Ministry  of 
Communications  and  Transport  for 
Zanzibar. 

•  Mafia  Island  Airport.  The  Project 
includes  provision  of  necessary  aviation 
and  public  safety  related  facilities  at  the 
airport  on  Mafia  Island,  which  is  located 
off  the  east  coast  of  Tanzania, 
approximately  135  km  squtheast  of  Dar 
es  Salaam.  Due  to  the  poor  condition  of 
the  airport  and  lack  of  feasible 
alternative  transportation  options,  this 
activity  will  keep  the  airport  open  and 
prevent  the  island’s  residents  from 
being  cut  off  ft’om  the  mainland.  The 
activity  also  includes  provision  of 
technical  assistance  to  the  Tanzania 
Airports  Authority  (TAA)  for 


implementation  of  the  activity  and 
maintenance  planning. 

2.  Energy  Sector  Project  ($206.5  Million) 

Currently  in  Tanzania,  industry, 
businesses,  and  households  suffer  from 
either  a  lack  of  energy  services  or 
unreliable  service.  Where  electricity  is 
available,  the  quality  of  supply  is  poor, 
and  blackouts  and  other  service 
interruptions  are  common.  The  Energy 
Sector  Project  will  improve  electricity 
service  and  coverage  in  Tanzania 
through  the  addition  of  new  power 
generation,  transmission  and 
distribution  capg^city,  as  well  as  through 
much  needed  reinforcement  of  the 
existing  network.  The  Project  is 
expected  to  result  in  improved 
reliability  and  quality  of  electric  power, 
and  the  extension  of  service  to 
communities  and  businesses  not 
currently  served. 

•  Zanzibar  Interconnector.  The 
Project  includes  laying  an 
approximately  40  km  long,  100  MW 
capacity  submarine  electric 
transmission  cable  (including  telecom 
fiber  optic  shield  wire)  from  the 
mainland  to  Unguja  Island,  along  the 
path  of  the  existing  submarine  cable  that 
is  reaching  its  limits  in  both  capacity 
and  lifespan.  To  support  the  additional 
transmission  capacity,  the  activity  also 
includes  the  reinforcement  of 
substations  at  either  end  of  the  cable,  as 
well  as  the  corresponding  installation  of 
roughly  20  km  of  supplementary 
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transmission  capacity  along  existing 
lines.  This  activity  is  expected  to 
provide  a  reliable  and  non-polluting 
power  supply  to  Unguja  Island,  the 
largest  island  in  the  Zanzibar 
archipelago  with  a  population  of 
approximately  700,000,  which  is 
entirely  dependent  on  power  supply 
from  the  mainland.  This  will  allow  the 
island  to  continue  to  develop  its 
potential  as  a  high-value  tourist 
destination.  The  increased  supply  of 
electricity  will  also  improve  the 
productivity  and  quality  of  life  for  the 
island’s  population. 

•  Malagarasi  Hydropower  S'  Kigoma 
Distribution.  The  Project  includes  the 
construction  of  a  small,  8  MW  run-of- 
river  hydropower  plant  on  the 
Malagarasi  River  at  Igamba  Falls,  and 
the  extension,  of  a  mini-grid  system  in 
the  Kigoma  region,  which  suff^ers  from 
an  inadequate  and  unreliable  power 
supply.  This  lack  of  access  to  reliable 
power  has  been  one  of  the  major 
constraints  to  investment  in  commercial’ 
and  industrial  operations  in  the  region. 
This  activity  seeks  to  displace  costly, 
inefficient,  and  polluting  diesel  power 
generation  with  affordable,  reliable,  and 
clean  renewable  small-scale 
hydropower.  The  expanded  distribution 
system  will  also  facilitate  the 
electrification  of  rural  villages  and 
towns.  In  addition,  this  activity  will 
include  the  assessment  and  design  of  a 
public-private  partnership  for  the 
independent  operation  of  the  completed 
mini-grid  system.  Such  partnership  will 
provide  an  opportunity  to  increase  the 
participation  of  the  private  sector  in  the 
national  electricity  system. 

•  Distribution  Systems  Rehabilitation 
&■  Extension.  The  Project  includes  the 
rehabilitation  of  existing  distribution 
infrastructmre  and  a  number  of  small 
distribution  line  extensions  to  un-served 
areas  in  six  regions  (Mwanza,  Tanga, 
Morogoro,  Iringa,  Dodoma,  and  Mbeya) 
that  were  identified  by  the  GoT  as 
priority  areas  for  investment.  By 
complementing  similar  projects  to  be 
funded  by  the  World  Bank  in  the 
regions  of  Dar  es  Salaam,  Kilimanjaro, 
and  Arusha,  this  activity  will  address 
the  growing  demand  and  the 
corresponding  strain  on  the  network  to 
deliver  reliable  and  quality  power  to 
industrial  and  commercial  users,  as  well 
as  to  households,  in  these  regions. 

3.  Water  Sector  Project  ($66.3  Million) 

Tanzania  faces  a  serious  shortage  of 
access  to  potable  water,  resulting  in  a 
high  incidence  of  water-related  disease, 
decreased  workforce  productivity,  and  a 
challenge  for  business  growth.  To 
address  these  issues,  the  GoT,  in 
coordination  with  other  stakeholders 


(including  donors)  developed  a  20-year 
program  for  transforming  the  sector 
known  as  the  Water  Sector  Development 
Program  (WSDP).  The  WSDP  identifies 
all  activities  under  the  Water  Sector 
Project  as  priorities.  The  Water  Sector 
Project  focuses  on  improving  water 
supply  infrastructure  in  Dar  es  Salaam 
and  Morogoro,  and  is  designed  to 
increase  the  quantity  and  reliability  of 
potable  water  for  domestic  and 
commercial  use.  By  increasing  the 
volume  of  water  supply,  the  Water 
Sector  Project  is  expected  to  reduce  the 
prevalence  of  water-related  disease,  to 
increase  time  available  for  productive 
activities  such  as  education,  and  to 
promote  greater  investments  in  physical 
capital. 

•  Lower  Ruvu  Plant  Expansion.  Dar 
es  Salaam,  Tanzania’s  largest  city  and 
commercial  center,  is  experiencing  a 
severe  water  crisis  due  to  a  shortage  of 
water  supply  and  poor  water  quality. 
The  Project  includes  expansion  of  the 
capacity  of  the  Lower  Ruvu  water 
treatment  plant  from  about  180  million 
liters  per  day  (MLD)  to  approximately 
270  MLD.  In  addition,  technical 
assistance  for  the  Dar  es  Salaam  Water 
and  Sewerage  Authority  (DAWASA) 
will  be  provided. 

•  Non-Revenue  Water.  The  Project 
includes  improvement  to  the  system 
efficiencies  of  DAWASA  and  Dar  es 
Salacun  Water  and  Sewerage  Company 
(DAWASCO)  to  determine  the  locations 
and  volumes  of  physical  losses  through 
leaks,  and  commercial  losses  as  a  result 
of  deficiencies  in  billing  and  collection 
and  theft.  Currently,  approximately  60 
percent  of  Dar  es  Salaam  water  is  lost 
due  to  physical  leakages  and 
commercial  losses.  This  activity,  to  be 
built  on  past  and  ongoing  donor 
activities,  will  substantially  reduce 
water  resource  waste  and  the  need  to 
develop  new  water  sources,  and  will 
improve  the  long-term  financial 
viability  of  DAWASA  and  DAWASCO. 
Specifically,  the  activity  includes  a 
comprehensive  assessment  of  the  Dar  es 
Salaam  water  supply  system,  its 
physical  and  commercial  losses,  the 
development  of  performance 
benchmarks  for  reduction  of  these 
losses,  and  the  implementation  of  a 
performance-based  contract  by  a  private 
sector  firm  to  achieve  those 
benchmarks.  The  activity  also  includes 
technical  assistance  to  DAWASA  and 
DAWASCO  for  implementation  of  the 
activity. 

•  Morogoro  Water  Supply.  The 
Project  includes  improvements  to  water 
supply  in  Morogoro,  a  city  that,  due  to 
a  growing  population  coupled  with  its 
aging  water  infrastructure,  faces  water 
supply  deficiencies  and  increased 


health  risks  for  its  population. 
Specifically,  this  will  be  achieved 
through  the  rehabilitation  of  the 
Mambogo  water  intake  and  water 
treatment  plant  (including  the  addition 
of  a  6  MLD  capacity),  rehabilitation  of 
the  Mafiga  water  treatment  plant,  and 
improvement  to  the  existing  distribution 
network  (including  a  1.9  kilometer 
pressure  main).  In  addition,  technical 
assistance  will  be  provided  to  Morogoro 
Urban  Water  and  Sewerage  Authority 
(MORUWASA)  to  support  its  continued 
progress  toward  achieving  financial 
sustainability,  including  meeting  its 
operation  and  maintenance  costs  and 
capital  expenditure  requirements. 

C.  Impact 

The  Program’s  investments  in  the 
transport,  energy,  and  water  sectors  are 
critical  to  Tanzania’s  development. 

First,  poor  transport  infrastructure  is 
a  constraint  to  Tanzanian  economic 
growth.  In  Tanzania,  roads  are  essential 
for  commerce  (especially  agricultural 
commerce),  and  for  trade  between 
Tanzania  and  its  neighboring  countries, 
including  Kenya,  Mozambique  and 
Malawi.  The  rehabilitation  of  the  roads, 
therefore,  will  help  connect  road  users ' 
and  communities  along  the  rehabilitated 
roads  with  markets,  schools  and  health 
clinics,  and  promote  the  expansion  of 
economic  opportunities  by  reducing 
transport  costs  and  thus  increasing  the 
economic  viability  of  various  local 
products,  including  cash  crops.  The 
rehabilitation  of  the  airport  on  Mafia 
Island  will  allow  for  easier,  more 
efficient,  and  safer  access  to  the  island, 
resulting  in  increased  tourist  and 
business  travel  to  and  from  the 
mainland,  leading  to  additional  income 
on  the  island. 

Second,  an  inadequate  supply  of 
energy  is  also  a  constraint  to  private 
investment  and  economic  growth  in 
Tanzania.  Energy  is  essential  for 
activities  in  industry,  agriculture, 
transport  and  water  service  supply,  and 
for  the  provision  of  social  services  such 
as  education  and  health.  Moreover,  it 
serves  as  an  important  catalyst  for 
private  sector  development.  The  Energy 
Sector  Project  will  result  in  households 
and  businesses  receiving  more  reliable 
and  better  quality  electricity,  and  many 
currently  un-served  households  and 
businesses  will  receive  electricity  for 
the  first  time. 

Third,  a  shortage  of  access  to  potable 
water  by  both  households  and 
businesses  is  another  constraint  to 
Tanzanian  economic  growth  addressed 
by  the  Program.  Water  is  an  important 
input  to  production  in  many  industries, 
and  expanding  the  supply  of  water  will 
allow  the  expansion  of  economic 
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activity  as  well.  In  addition,  lack  of 
access  to  potable  water  results  in  a  high 
incidence  of  water-related  disease, 
burdensome  healthcare  costs,  and 
decreased  workforce  productivity.  By 
improving  the  water  supply,  incidence 
of  disease  and  time  spent  collecting 
water  will  decrease,  resulting  in 
potential  gains  in  labor  productivity. 
Households,  businesses  and  institutions 
relying  on  network  water  will  benefit 
from  improvements  in  water  supply 
under  the  Water  Sector  Project. 

Finally,  the  Compact  development 
process  itself  has  already  contributed  to 
encouraging  the  GoT  to  undertake 
important  policy  reforms  in  the 
transport,  energy,  and  water  sectors,  the 
absence  of  which  have  constrained 
economic  and  private  sector  growth  in 
Tanzania  for  years.  Moreover,  the 
various  investments  in  physical 
infrastructure  during  the 
implementation  of  the  Program  will  be 
tied  to  continued  policy  and  sector 
reform. 

D.  Program  Management 

In  September  2007,  the  GoT 
established  MCA-Tanzania,  the 
accountable  entity  for  the  Program,  as  a 
department  within  the  Ministry  of 
Finance  with  budgetary  and  operational 
independence.  The  early  establishment 
of  MCA-Tanzania  allowed  for 
commencement  of  preparatory  activities 
funded  under  the  pre-Compact  609(g) 
grant  agreement,  signed  in  October 
2007,  in  order  for  timely  and  efficient 


implementation  of  the  Program  once  the 
Compact  enters  into  force. 

MCA-Tanzania  consists  of  a  governing 
board  (Governing  Board),  and  a 
secretariat  (Secretariat).  The  Governing 
Board  has  final  decision-making 
authority  over  the  implementation  of 
the  Program,  and  consists  of  seven 
representatives  firom  the  GoT  (including 
two  representatives  ft'om  Zanzibar)  and 
four  representatives  from  the  private 
sector  and  the  civil  society.  The 
Secretariat  supports  the  Governing 
Board  in  the  implementation  of  the 
Program.  A  chief  executive  officer 
manages  the  day-to-day  activities  of 
MCA-Tanzania,  and  is  supported  by 
senior  directors  together  with  other 
managers,  officers,  and  administrative 
staff. 

MCA-Tanzania  is  in  the  final  stages  of 
selecting,  through  competitive 
processes,  a  third  party,  non¬ 
government  entity  to  provide 
procurement  agent  and  oversight 
services  for  MCA-Tanzania,  to  include 
acting  as  procurement  agent  for  MCA-T 
administrative  procurements,  the 
Zanzibar  Rural  Roads  Activity,  all  Water 
Sector  Project  Activities,  and  two 
Energy  Sector  Project  Activities.  In  its 
capacity  as  advisor,  the  firm  will 
provide  training  and  support  services  to 
three  government  procurement  entities 
on  certain  procurements  for  the 
transport  and  energy  projects.  MCA- 
Tanzania  will  work  with  the  various 
ministries,  departments,  and  agencies  of 
the  GoT  to  implement  the  Projects  with 


one  exception:  Due  to  capacity 
limitations,  the  rehabilitation  of  the 
rural  roads  in  Zanzibar  will  be 
implemented  by  a  competitively 
procured  project  management  firm. 

The  Office  of  the  Accountant  General 
in  Tanzania’s  Ministry  of  Finance  has 
established  a  Fiscal  Agent  Unit  within 
the  Office,  staffed  from  existing  office 
resources,  for  the  Program.  Under  the 
direction  of  MCA-T’s  Director  of 
Finance  and  Administration,  this  Unit 
will  provide  all  financial  reports  under 
the  Compact  and  relevant 
supplementary  agreements;  perform 
coordination  efforts  related  to  fiscal 
management  including  operating 
procedure  development:  provide 
information  technology  support 
including  Web  site  development  and 
maintenance;  monitor  and  perform  the 
necessary  input  interface  with  the  U.S. 
Treasury  International  Treasury  System 
(“ITS”);  manage  asset  control  and 
accountahility:  and  respond  to  all  MCA- 
T  management  requests. 

E.  Assessment 

1.  Economic  Analysis 

The  estimated  sector-level  economic 
rates  of  return  (ERRs)  ^  for  the  mainland 
are:  (i)  For  the  transport  sector,  16%,  (ii) 
for  the  water  sector,  20%,  emd  (iii)  for 
the  energy  sector,  27%.  The  overall  ERR 
for  the  activities  in  Zanzibar  is  18%. 

The  estimated  Project  Activity-level 
ERRs  for  the  Program  are  presented  in 
the  table  below. 


Project 

Description 

ERR 

(percent) 

Transport  Sector  . 

Mainland  Trunk  Roads  . 

Tanga-Horohoro . 

15 

Tunduma-Sumbawanga . 

20 

Mtwara  Corridor . 

14 

Zanzibar  Rural  Roads . . . 

12 

Mafia  Island  Airport . 

17 

Energy  Sector  . . . 

Zanzibar  Interconnector . 

21 

Malagarasi  Hydropower  &  Kigoma  Distribution . 

Distribution  Systems  Rehabilitation  &  Extension  . 

20 

- 

Mwetnza . 

31 

Tanga . 

42 

. 

Morogoro . 

24 

Iringa  . 

52 

• 

Dodoma  . 

16 

Mbeya  . 

53 

Water  Sector  . 

Lower  Ruvu  Plant  Expansion  . . 

27 

Non-Revenue  Water . 

21 

Morogoro  Water  Supply . 

5 

2.  Consultative  Process 

The  consultative  process  for  the 
Program  was  anchored  in  the  ongoing 
consultative  process  for  Tanzania’s 


National  Strategy  for  Growth  arid 
Reduction  of  Poverty  (commonly 
referred  to  by  its  Swahili  acronyms, 
MKUKUTA/MKUZA,  for  the  mainland 


and  Zanzibar,  respectively).  The 
MKUKUTA/MKUZA  process  yielded 
broadly  endorsed  national  sector 
strategies,  and  Projects  were  developed 


^  These  sector-level  ERRs  include  administrative 
costs. 
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on  the  basis  of  these  strategies.  Building 
on  the  success  of  and  lessons  learned 
from  the  MKUKUTA/MKUZA 
consultative  process,  the  GoT  designed 
and  followed  a  comprehensive  outreach 
strategy. 

Specifically,  national  outreach 
activities  were  conducted  by  the  GoT’s 
core  team,  including  visits  to  all  of  the 
sites  for  the  proposed  Projects  on  the 
mainland  and  Zanzibar.  Discussions 
were  held  with  key  stakeholders 
including  representatives  from  regional, 
district,  and  local  coimcil  government 
offices,  members  of  parliament,  the 
World  Wildlife  Fund,  the  Tanzania 
National  Business  Council,  the 
Tanzanian  Chamber  of  Commerce, 
Industry,  and  Agriculture,  the  Tanzania 
Association  of  NGOs,'the  Association  of 
NGOs  in  Zanzibar,  and  women’s  groups 
such  as  the  Tanzania  Gender 
Networking  Programme. 

In  addition,  the  GoT  will  utilize 
regional  development  committees  in 
Project-affected  areas  to  continue  the 
consultative  process  throughout  the 
implementation  of  the  Program.  These 
committees  will  include  stakeholders 
from  various  non-governmental 
organizations,  the  private  sector,  and 
local  and  regional  governments.  These 
committees  will  not  have  decision¬ 
making  authority,  but  will  serve  as  a 
mechanism  for  ongoing  consultations 
between  the  GoT  and  the  public. 

3.  GoT  Commitment  and  Effectiveness 

The  GoT’s  commitment  is 
demonstrated  in  the  allocation  of 
significant  human  and  financial 
resoim:es  to  the  Compact  development 
process  and  in  the  GoT’s  receptiveness 
to  substantive  policy  reforms.  The  GoT’s 
core  team  has  been  led  by  a  national 
coordinator  with  30  years  of  experience 
in  public  service  who  has  recruited  an 
impressive  team.  The  GoT  also 
constituted  a  high-level  steering 
committee  to  oversee  the  Compact 
development  process,  led  by  the 
Permanent  Secretary  of  the  Ministry  of 
Finance.  In  addition  to  representation 
by  the  Permanent  Secretaries  from 
various  relevant  ministries,  the  steering 
committee  included  a  number  of  leaders 
from  the  private  and  non-governmental 
sectors. 

Additional  commitment  by  the  GoT 
has  been  demonstrated  by  a  willingness 
to  undertake  various  reforms  that  are 
critical  to  the  sustainability  of  the 
Program.  For  instance,  the  GoT  has 
shown  openness  and  commitment  in  the 
transport  sector  by  its  agreement  to 
adhere  to  the  improvement  of 
prioritized  corridors  through  the 
upgrade  of  trunk  roads  identified  in  the 
TSIP.  The  energy  sector  also  has  shown 


signs  of.movement  toward 
commercialization,  demonstrated  by  the 
restructuring  of  Tanzania  Electric 
Supply  Company  Limited  (TANESCO) 
and  the  emergence  of  an  independent 
regulator  for  the  energy  and  water 
sectors.  Moreover,  the  GoT  committed 
to  passing  a  new  act  governing  the 
electricity  sector  to  bring  up-to-date  the 
current  law  (dating  from  1931).  Finally, 
the  GoT  contributed  significant  time 
and  resources  toward  the  preparation  of 
environmental  and  social  studies  for 
many  of  the  components  of  the  Projects 
during  the  Compact  development 
process.  These  contributions  not  only 
enhance  the  environmental 
sustainability  of  the  Projects  but  also 
allow  the  improved  designs  and  timely  ' 
implementation  of  the  Program. 

4.  Sustainability 

The  sustainability  of  the  investments 
in  roads  on  both  the  mainland  and 
Zanzibar  is  dependent  upon  adequate 
road  maintenance.  A  significant  policy 
reform  towards  mainland  roads 
sustainability  was  demonstrated  in  July 
2007  when  the  GoT  nearly  doubled  its 
funding  of  road  maintenance,  an 
increase  adequate  to  meet  the 
maintenance  costs  of  the  mainland’s 
road  network.  To  encourage  the  GoT  to 
take  additional  steps  for  improvement  of 
the  sustainability  of  the  roads  in 
Zanzibar,  MCC  will  condition  its 
investment  in  the  rinral  roads  on  a 
significant  increase  in  the  current  fuel 
levy  in  Zanzibar.  Moreover,  since 
adequate  funding  for  niaintenance  of 
roads  does  not  by  itself  ensure 
sustainability  of  the  investments  in 
roads,  MCC  will  provide  technical 
assistance  to  enhance  the  GoT’s  road 
maintenance  capacity. 

The  Energy  Sector  Project  includes 
capacity  building  and  technical  support 
for  both  TANESCO  and  Zcmzibar 
Electricity  Corporation  (ZECO).  In 
addition,  the  implementation  of  the  new 
Electricity  Act,  continued  progress  on 
tcU’iff  reform,  and  TANESCO  Board 
reforms  to  increase  its  independence 
from  the  GoT,  all  required  under  the 
Compact,  are  significant  safeguards  that 
will  contribute  to  sustainability. 

Under  the  Water  Sector  Project,  the 
GoT  has  agreed  to  pursue  financial 
recovery  measmes  for  DAWASA, 

DA  WASCO  and  MORUWASA,  and  to 
include  the  implementation  of  tariffs 
that  will  fully  recover  operations  and 
maintenance  costs,  and  demonstrate  a 
sustainable  trend  to  recover  capital  costs 
within  the  term  of  the  Compact. 

In  addition,  the  Program  includes 
provision  of  technical  assistance  to  the 
National  Environmental  Management 
Council  and  the  Zanzibar  Department  of 


the  Environment,  development  and 
implementation  of  a  gender  integration 
plan,  and  support  for  environmental 
and  social  oversight  of  the  Program. 
These  activities  will  safeguard 
Tanzania’s  natural  resources  and 
enhance  the  sustainability  of  the 
Program  as  a  whole.  They  will  also 
contribute  to  long-term  sustainable 
development  of  Tanzania  by  building 
capacity  and  systems  to  improve 
environmental  management  associated 
with  the  planning,  design  and 
implementation  of  infrastructure 
projects. 

5.  Environment  and  Social  Impacts 

MCC  will  require  that  all  Projects 
comply  with  the  Tanzanian  National 
Environmental  Management  Act  and 
regulations,  MCC’s  environmental 
guidelines  and  gender  policy,  and 
World  Bank’s  Operational  Policy  on 
Involuntary  Resettlement  (OP  4.12). 

None  of  the  Projects  is  likely  to 
generate  significant  adverse 
environmental,  health,  or  safety 
impacts,  and  all  expected  impacts  can 
be  mitigated.  Several  activities  under 
the  Transport  Sector  Project  (“Category 
A”  according  to  MCC’s  environmental 
guidelines)  have  the  potential  for 
construction-related  impacts  such  as 
erosion,  drainage  and  run-off,  and 
impacts  to  wildlife  migration  that  will 
be  mitigated  through,  among  other 
measures,  promotion  of  community- 
based  natural  resource  management. 
Additional  potential  secondary  and 
cumulative  impacts  such  as  increased 
deforestation  due  to  logging  and  prolific 
charcoal  manufacturing  may  have 
adverse  environmental  and  social 
impacts  and  will  be  mitigated  through 
sustainable  community  development 
initiatives.  Similarly,  potential  negative 
environmental  and  social  impacts  of  the 
Energy  Sector  Project  (“Category  A”) 
and  the  Water  Sector  Project  (“Category 
B”)  include  health  and  safety  risks,  as 
well  as  construction-related  impacts  on 
communities  including  increased  HIV/ 
AIDS  transmission  and  economic  and 
physical  resettlement.  With  proper 
planning  and  oversight  by  MCA- 
Tanzania  and  environmental  and  social 
oversight  consultants,  all  negative 
impacts  and  risks  identified  through 
these  assessments  will  be  mitigated. 

In  addition,  the  Program  is  expected 
to  yield  the  following  positive 
environmental  and  social  impacts:  (i) 
Increased  opportunities  for  community- 
based  natural  resource  management  in 
the  proximity  of  the  southern  sections  of 
the  mainland’s  trunk  roads,  (ii) 
reduction  in  time  spent  accessing 
cultural  and  natural  resources  through 
the  provisioning  of  renewable  energies 
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and  improved  infrastructure,  (iii) 
increased  access  and  participation  of 
civil  society  and  women  through  public 
consultation  and  a  Program-wide  gender 
integration  action  strategy,  (iv) 
reduction  in  the  need  to  develop  new 
water  sources  and  reduce  water  resource 
wastage,  and  (v)  improved 
environmental  management  capacity  to 
support  further  sustainable 
development. 

6.  Donor  Coordination 

The  mainland  trunk  roads  activity 
under  the  Transport  Sector  Project  was 
developed  in  consultation  with  the 
principal  donors  in  the  transport  sector 
in  Tanzania,  including  the  European 
Union,  World  Bank,  African 
Development  Bank  (AfDB),  the  Danish 
International  Development  Agency 
(DANIDA),  and  the  governments  of 
Norway  and  Japan.  The  plan  to  upgrade 
Zanzibar’s  rural  roads  was  developed  in 
consultation  with  other  donors  working 
in  Zanzibar,  primarily  the  World  Bank, 
DANIDA,  and  the  Government  of 
Norway.  The  airport  on  Maha  Island 
represents  one  of  eleven  airports 
identified  in  the  TSIP,  and  is  included 
in  the  TAA’s  ongoing  feasibility, 
environmental  and  social  impact 
assessment,  and  detailed  design  study 
funded  by  the  World  Bank.  Finally,  a 
measure  to  support  environmental 
sustainability  of  the  upgrades  to  the 
various  roads  through  the  community- 
based  natural  resource  management 
builds  upon  efforts  of  United  States 
Agency  for  International  Development 
(USAID),  and  will  be  implemented  in 
collaboration  with  USAID. 

Donors,  including  the  governments  of 
Sweden,  Norway,  and  Japan,  the  World 
Bank,  and  the  AfDB,  among  others,  play 
an  active  role  in  improving  Tanzania’s 
energy  sector  through  support  for  policy 
reform,  technical  assistance  and 
infrastructure  investments.  The  Energy 
Sector  Project  has  benefited 
significantly  from  these  donors’ 
activities  while  MCC  has  provided 
important  additional  leverage  for 
needed  policy  and  regulatory  reform 
including  the  passage  of  new  legislation 
governing  the  electricity  sector,  tariff 
reform,  and  financial  sustainability  of 
TANESCO  and  ZECO.  Moreover,  the 
Malagarasi  hydropower  plant  benefited 
from  a  pre-feasibility  study  financed  by 
the  AfDB  and  the  World  Bank.  Finally, 
MCC’s  review  of  the  proposal  to 
upgrade  the  distribution  systems  in 
Mwanza,  Tanga,  Morogoro,  Iringa, 
Dodoma  and  Mbeya  benefited  from 
active  intervention  and  support  by  the 
Swedish  International  Development 
Cooperation  Agency  and  the  World 
Bank. 


All  components  of  the  Water  Sector 
Project  are  priority  projects  identified 
under  the  WSDP.  The  donors 
participating  in  the  WSDP  include  the 
World  Bank,  the  governments  of, 
Germany,  the  Netherlands,  France,  and 
Japan  as  well  as  the  United  Nations 
Development  Programme,  the  United 
Nations  Children’s  Fund,  Food  and 
Agriculture  Organization,  and  the  AfDB. 
MCC  coordinated  with  these 
organizations  throughout  the  review  and 
development  of  the  Water  Sector 
Project,  and  continues  to  engage  with 
them. 
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Millennium  Challenge  Compact 

Preamble 

This  Millennium  Challenge  Compact 
(this  “Compact”)  is  between  the  United 
States  of  America,  acting  through  the 
Millennium  Challenge  Corporation,  a 
United  States  Government  corporation 
(“MCC”),  and  the  Government  of  the 
United  Republic  of  Tanzania  (the 
“Government”),  acting  through  the 
Ministry  of  Finance  (individually,  each 
of  the  MCC  and  the  Government,  a 
“Party”  and  collectively,  the  “Parties”). 

Recalling  that  the  Government 
consulted  with  the  private  sector  and 
civil  society  of  Tanzania  to  determine 
the  priorities  for  the  use  of  Millennium 
Challenge  Account  assistance  and 
developed  and  submitted  to  the  MCC  a 
proposal  for  such  assistance;  and 

Recognizing  that  the  MCC  wishes  to 
help  Tanzania  implement  a  program  to 
achieve  the  goal  and  objectives 
described  herein  (the  “Program”); 

The  Parties  hereby  agree  as  follows: 

Article  1.  Goal  and  Objectives 
Section  1.1  Compact  Goal. 

The  goal  of  this  Compact  is  to 
advance  economic  growth  and  poverty 
reduction  in  Tanzania  through  strategic 
investments  in  transportation,  energy, 
and  water  infirastructure  (the  “Compact 
Goal”). 

Section  1 .2  Project  Objectives. 

The  objectives  of  the  Projects  (each,  a 
“Project  Objective”)  are: 

(a)  To  increase  cash  crop  revenue  and 
aggregate  visitor  spending  through  the 
Transport  Sector  Project; 

(b)  To  increase  value  added  of 
businesses  through  the  Energy  Sector 
Project;  and 

(c)  To  increase  investment  in  human 
and  physical  capital  and  reduce  the. 
prevjdence  of  water-related  diseases 
through  the  Water  Sector  Project. 

The  Government  shall  take  all 
necessary  steps  to  achieve  the  Compact 
Goal  and  Project  Objectives  during  the 
Compact  Term. 

Article  2.  Funding  and  Resources 
Section  2.1  MCC  Funding. 

The  MCC  hereby  grants  to  the 
Government,  under  the  terms  of  this 
Compact,  an  amount  not  to  exceed  Six 
Hundred  Ninety-Eight  Million  One 
Hundred  and  Thirty-Six  Thousand 
United  States  Dollars  (US$698,136,000) 
(“MCC  Funding”)  for  use  by  the 
Government  in  the  implementation  of 
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the  Program,  as  more  specifically 
described  in  Annex  II  to  this  Compact. 

Section  2.2  Compact  Implementation 
Funding. 

(a)  Of  the  total  amount  of  MCC 
Funding,  the  MCC  shall  make  up  to 
Eleven  Million  Eight  Hundred  and 
Ninety-Six  Thousand  United  States 
Dollars  (US$11,896,000)  {“Compact 
Implementation  Funding’)  available  to 
the  Government  under  Section  609(g)  of 
the  Millennium  Challenge  Act  of  2003 
for: 

(i)  Administrative  activities  for  MCA- 
Tanzania  (as  defined  below),  including 
start-up  costs  such  as  staff  salaries,  rent, 
cost  of  purchasing  computers  and  other 
information  technology  or  capital 
equipment  and  other  similar  expenses; 
and 

(ii)  Any  other  activities  relating  to  the 
implementation  of  the  Compact, 
approved  by  the  MCC. 

(b)  The  Parties  shall  provisionally 
apply  this  Section  2.2,  and  Sections  2.6, 
2.7  and  3.5  below,  after  the  MCC  and 
the  Government  sign  this  Compact  until 
this  Compact  enters  into  force  under 
Section  7.3.  Compact  Implementation 
Funding  also  shall  be  subject  to  the 
requirements,  restrictions  and 
procedures  set  out  in  writing  by  the 
MCC. 

Section  2.3  Disbursement 

In  accordance  with  this  Compact  and 
the  Program  Implementation  Agreement 
(as  defined  below),  the  MCC  shall 
disburse  MCC  Funding  for  expenditures 
incurred  in  connection  with  the 
implementation  of  the  Program  (each,  a 
“Disbursement”).  The  proceeds  of  such 
Disbursements  shall  be  made  available 
to  the  Government  either  (a)  by  deposit 
to  a  bank  account  established  by  the 
Government  and  acceptable  to  the  MCC 
(a  “Permitted  Account”)  or  (b)  through 
direct  payment  to  the  relevant  provider 
of  goods,  works  or  services  in 
furtherance  of  this  Compact,  as 
appropriate.  MCC  Funding  shall  be 
expended  solely  to  cover  expenditures 
in  connection  with  the  implementation 
of  the  Program  as  provided  in  this 
Compact  and  the  Progreun 
Implementation  Agreement. 

Section  2.4  Interest 

The  Government  shall  pay  to  the  MCC 
any  interest  and  other  earnings  that 
accrue  on  MCC  Funding  in  accordance 
with  the  Program  Implementation 
Agreement  (whether  by  directing  such 
payments  to  the  bank  account  outside 
Tanzania  designated  by  the  MCC  or 
otherwise). 


Section  2.5  Government  Resources; 
Budget 

(a)  The  Government  shcdl  provide  all 
funds  and  other  resomces,  and  shall 
take  all  actions,  that  are  necessary  to 
carry  out  the  Government’s 
responsibilities  and  obligations  under 
this  Compact. 

(b)  The  Government  shall  use  its  best 
efforts  to  ensure  that  all  MCC  Funding 
it  receives,  or  is  projected  to  receive,  in 
each  of  its  fiscal  years  is  fully  accounted 
for  in  its  annual  budget  on  a  multi-year 
basis. 

(c)  The  Government  shall  not  reduce 
the  normal  and  expected  resources  that 
it  would  otherwise  receive,  or  budget, 
fi-om  sources  other  than  the  MCC  for  the 
activities  contemplated  under  this 
Compact  and  the  Program. 

Section  2.6  Limitations  on  the  Use  of 
MCC  Funding 

The  Government  shall  ensure  that 
MCC  Funding  shall  not  be  used  for  any 
purpose  that  would  violate  United 
States  law  or  policy,  as  specified  in  this 
Compact  or  as  further  notified  to  the 
Government  in  writing  by  the  MCC,  or 
by  posting  at  www.mcc.gov  {“MCC  Web 
site”),  including  but  not  limited  to  the 
following  purposes: 

(a)  For  assistance  to,  or  training  of,  the 
military,  police,  militia,  national  guard 
or  other  quasi-military  organization  or 
unit; 

(b)  For  any  activity  that  is  likely  to 
cause  a  substantial  loss  of  United  States 
fobs  or  a  substantial  displacement  of 
United  States  production: 

(c)  To  undertake,  fund  or  otherwise 
support  any  activity  that  is  likely  to 
cause  a  significant  environmental, 
health,  or  safety  hazard  as  further 
described  in  MCC  environmental 
guidelines  posted  on  the  MCC  Web  site 
{“MCC  Environmental  Guidelines”);  or 

(d)  To  pay  for  the  performance  of 
abortions  as  a  method  of  family 
planning  or  to  motivate  or  coerce  any 
person  to  practice  abortions,  to  pay  for 
the  performance  of  involuntary 
sterilizations  as  a  method  of  family 
planning  or  to  coerce  or  provide  any 
financial  incentive  to  any  person  to 
undergo  sterilizations  or  to  pay  for  any 
biomedical  research  which  relates,  in 
whole  or  in  part,  to  methods  of,  or  the 
performance  of,  abortions  or  involuntary 
sterilization  as  a  means  of  family 
planning. 

Section  2.7  Taxes 

(a)  The  Government  shall  ensure  that 
the  assistance  provided  by  the  MCC  to 
the  Government  under  this  Compact  is 
exempt  fi-om  any  existing  or  future 
taxes,  duties,  levies,  contributions  or 


other  similar  charges  {“Taxes”)  by  the 
Government  (including  any  such  Taxes 
of  a  national,  regional,  local  or  other 
governmental  or  taxing  authority)  in 
accordance  with  the  terms  of  the 
“Agreement  Providing  For  the 
Furnishing  of  Economic,  Technical,  and 
Related  Assistance”  between  the  United 
States  and  the  Government,  entered  into 
force  on  February  8,  1968. 

(b)  If  any  Tax  has  been  levied  and 
paid  to  the  Government  contrary  to  the 
requirements  of  Section  2.7(a)  above, 
the  Government  shall  refund  promptly 
to  the  MCC  the  amount  of  such  Tax  out 
of  its  national  funds,  and  no  MCC 
Funding,  proceeds  thereof,  or  Program 
asset  may  be  applied  by  the  Government 
in  satisfaction  of  its  obligations  under 
this  Section  2.7(b). 

Article  3.  Implementation 

Section  3.1  Program  Implementation 
Agreement 

The  Government  shall  implement  the 
Program  in  accordance  with  this 
Compact  and  as  further  specified  in  an 
agreement  to  be  entered  into  by  the 
MCC  cmd  the  Government,  which 
agreement  will  address,  among  other 
matters,  implementation  arrangements, 
fiscal  accountability,  disbursement  and 
use  of  MCC  Funding,  procurement  and 
applicable  tax  exemptions  (the 
“Program  Implementation  Agreement” 
or  “PIA”). 

Section  3.2  Government 
Responsibilities 

(a)  The  Government  shall  have  the 
principal  responsibility  of  overseeing 
and  managing  the  implementation  of  the 
Program. 

(b)  The  Government  shall  ensure  that 
any  assets  or  services  funded  in  whole 
or  in  part  (directly  or  indirectly)  by 
MCC  Funding  will  be  used  solely  in 
furtherance  of  this  Compact  and  the 
Program. 

(c)  The  Government  shall  ensure  that 
no  law  or  regulation  in  Tanzania  now  or 
hereinafter  in  effect  makes,  or  will  make 
unlawful,  or  otherwise  prevent  or 
hinder  the  performance  of  any  of  its 
obligations  under  this  Compact,  the  PIA 
or  any  other  agreement  related  thereto 
or  any  transaction  contemplated 
thereunder. 

(d)  The  Government  shall  fund  all 
costs  in  excess  of  those  budgeted  for  the 
Program,  as  set  forth  in  Annex  II  (as 
such  may  be  modified  in  accordance 
with  the  terms  thereof),  in  order  to 
ensure  the  full  and  complete 
implementation  of  the  Program. 

Section  3.3  Policy  Performance 

In  addition  to  the  specific  policy, 
legal  and  regulatory  reform 
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commitments  identified  in  Annex  I  to 
this  Compact,  the  Government  shall 
commit  to  maintain  and  improve  its 
level  of  performance  under  the  policy 
criteria  (relating  to  just  governance, 
economic  freedom  and  investments  in 
people)  identified  in  Section  607  of  the 
Millennium  Challenge  Act  of  2003,  and 
the  selection  criteria  and  methodology 
used  by  the  MCC. 

Section  3.4  Government  Assurances 

The  Government  assures  the  MCC 
that: 

(a)  As  of  the  date  this  Compact  is 
signed  by  the  Government,  the 
information  provided  to  the  MCC  by  or 
on  behalf  of  the  Government  in  the 
course  of  reaching  agreement  with  the 
MCC  on  this  Compact  is,  taken  as  a 
whole,  true,  correct  and  complete  in  all 
material  respects; 

(b)  This  Compact  does  not,  and  will 
not,  conflict  with  any  other 
international  agreement  or  obligation  of 
the  Government  or  any  of  the  laws  of 
Tanzania;  and 

(c)  The  Government  shall  not  invoke 
any  of  the  provisions  of  its  internal  law 
to  justify  or  excuse  a  failvne  to  perform 
its  duties  or  responsibilities  under  this 
Compact. 

Section  3.5  Implementation  Letters 

From  time  to  time,  the  MCC  may 
provide  guidance  to  the  Government  in 
writing  on  all  matters  relating  to  MCC 
Funding,  this  Compact  or 
implementation  of  the  Program  (each, 
an  “Implementation  Lettef').  The 
Government  shall  apply  such  guidance 
in  implementing  the  Program. 

Section  3.6  Procurement 

Under  the  exception  set  forth  in 
Section  4  of  the  Public  Procurement  Act 
No.  21  of  2004,  the  Government  shall 
ensure  that  the  procurement  of  all 
goods,  works  and  services  by  the 
Government  or  any  Provider  in 
furtherance  of  this  Compact  will  be 
consistent  with  and  conducted  in 
accordance  with  the  procurement 
guidelines  notified  by  the  MCC  to  the 
Government  in  writing  or  by  posting  on 
the  MCC  Web  site,  or  otherwise  made 
publicly  available  (“MCC  Program 
Procurement  Guidelines”).  The  MCC 
Program  Procurement  Guidelines 
include,  among  others,  the  following 
requirements: 

(a)  Open,  fair,  and  competitive 
procedures  must  be  used  in  a 
transparent  manner  to  solicit,  award  and 
administer  contracts  and  to  procure 
goods,  works  and  services: 

(b)  Solicitations  for  goods,  works,  and 
services  must  be  based  upon  a  clear  and 


accurate  description  of  the  goods,  works 
and  services  to  be  acquired; 

(c)  Contracts  must  be  awarded  only  to 
qualified  contractors  that  have  the 
capability  and  willingness  to  perform 
the  contracts  in  accordance  with  their 
terms  on  a  cost  effective  and  timely 
basis;  and 

(d)  No  more  than  a  commercially 
reasonable  price,  as  determined,  for 
example,  by  a  comparison  of  price 
quotations  and  market  prices,  will  be 
paid  to  procure  goods,  works  and 
services. 

Section  3.7  Records;  Accounting; 
Covered  Providers;  Access 

(a)  Government  Books  and  Records. 
The  Government  shall  maintain,  and 
shall  use  its  best  efforts  to  ensure  that 
all  Covered  Providers  maintain, 
accounting  books,  records,  documents, 
and  other  evidence  relating  to  this 
Compact  adequate  to  show,  to  the 
MCC’s  satisfaction,  the  use  of  all  MCC 
Funding  (“Compact  Records”).  In 
addition,  the  Government  shall  furnish 
or  cause  to  be  furnished  all  Compact 
Records  to  the  MCC  when  the  MCC  so 
req^uests. 

(b)  Accounting.  The  Government  shall 
maintain,  and  shall  use  its  best  efforts 
to  ensure  that  all  Covered  Providers 
maintain.  Compact  Records  in 
accordance  with  accoimting  principles 
prescribed  by  the  International 
Accounting  Standards  Committee. 
Compact  Records  must  be  maintained 
for  at  least  five  (5)  years  after  the  end 

of  the  Compact  Term  or  for  such  longer 
period,  if  any,  required  to  resolve  any 
litigation,  claims  or  audit  findings  or 
any  statutory  requirements. 

(c)  Provider;  Covered  Provider.  Unless 
the  Parties  otherwise  agree  in  writing,  a 
“Provided’  is  (i)  any  entity  of  the 
Government  that  receives  or  uses  MCC 
Funding  or  any  other  Program  asset  in 
carrying  out  activities  in  furtherance  of 
this  Compact  or  (ii)  any  third  party  that 
receives  at  least  IJS$50,000  in  the 
aggregate  of  MCC  Funding  (other  than  as 
salary  or  compensation  as  an  employee 
of  an  entity  of  the  Government)  during 
the  Compact  Term.  A  “Covered 
Provided’  is  (i)  a  non-United  States 
Provider  that  receives  (other  than 
pursuant  to  a  direct  contract  or 
agreement  with  the  MCC)  US$300,000 
or  more  of  MCC  Funding  in  any 
Government  fiscal  year  or  any  other 
non-United  States  person  or  entity  that 
receives,  directly  or  indirectly, 
US$300,000  or  more  of  MCC  Funding 
from  any  Provider  in  such  fiscal  year  or 
(ii)  any  United  States  Provider  that 
receives  (other  than  pursuant  to  a  direct 
contract  or  agreement  with  the  MCC) 
US$500,000  or  more  of  MCC  Funding  in 


any  Government  fiscal  year  or  any  other 
United  States  person  or  entity  that 
receives,  directly  or  indirectly, 
US$500,000  or  more  of  MCC  Funding 
from  any  Provider  in  such  fiscal  year. 

(d)  Access.  Upon  the  MCC’s  request, 
the  Government,  at  all  reasonable  times, 
shall  permit,  or  cause  to  be  permitted, 
authorized  representatives  of  the  MCC, 
an  authorized  United  States  inspector 
general,  the  United  States  Government 
Accountability  Office,  any  auditor 
responsible  for  an  audit  contemplated 
herein  or  otherwise  conducted  in 
furtherance  of  this  Compact,  and  any 
agents  or  representatives  engaged  by  the 
MCC  or  the  Government  to  conduct  any 
assessment,  review  or  evaluation  of  the 
Program,  the  opportunity  to  audit, 
review,  evaluate  or  inspect  facilities  and 
activities  funded  in  whole  or  in  part  by 
MCC  Fimding. 

Section  3.8  Audits;  Reviews 

(a)  Government  Audits.  Except  as  the 
Parties  may  otherwise  agree  in  writing, 
the  Government  shall,  on  at  least  a  semi¬ 
annual  basis,  conduct,  or  cause  to  be 
conducted,  financial  audits  of  all 
disbursements  of  MCC  Funding  in 
accordance  with  this  Section  3.8(a).  The 
initial  financial  audit  shall  cover  the 
period  horn  signing  of  this  Compact 
until  the  earlier  of  the  following 
December  31  and  June  30,  and  all 
subsequent  financial  audits  shall  cover 
each  six-month  period  thereafter  ending 
December  31  and  June  30  through  the 
end  of  the  Compact  Term,  in  each  case 
in  accordance  with  the  terms  of  the  PIA. 
Upon  the  MCC’s  request,  to  conduct 
such  audits,  the  Government  shall  use, 
or  cause  to  be  used,  an  auditor  approved 
by  the  MCC  and  named  on  the  list  of 
local  auditors  approved  by  the  Inspector 
General  of  the  Millennixun  Challenge 
Corporation  (the  “Inspector  General”)  or 
a  United  States-based  Certified  Public 
Accoimting  firm  selected  in  accordance 
with  the  “Guidelines  for  Financial 
Audits  Contracted  by  MCA”  (the  “Audit 
Guidelines”)  issued  and  revised  ft’om 
time  to  time  by  the  Inspector  General. 
Each  audit  shall  be  performed  in 
accordance  with  the  Audit  Guidelines 
and  be  subject  to  quality  assurance 
oversight  by  the  Inspector  General.  Each 
audit  shall  be  completed  and  the  audit 
report  delivered  to  the  MCC  no  later 
than  90  days  after  the  first  period  to  be 
audited  and  no  later  than  90  days  after 
each  June  30  and  December  31 
thereafter,  unless  the  Parties  otherwise 
agree  in  writing. 

(b)  Audits  of  United  States  Entities. 
The  Government  shall  ensure  that 
agreements  between  the  Government  or 
any  Provider,  on  the  one  hand,  and  a 
United  States  nonprofit  organization,  on 
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the  other  hand,  that  are  financed  with 
MCC  Funding  state  that  the  United 
States  organization  is  subject  to  the 
applicable  audit  requirements  contained 
in  OMB  Circular  A-133.  The 
Government  shall  ensure  that 
agreements  between  the  Government  or 
any  Provider,  on  the  one  hand,  and  a 
United  States  for-profit  Covered 
Provider,  on  the  other  hand,  that  are 
financed  with  MCC  Funding  state  that 
the  United  States  for-profit  Covered 
Provider  is  subject  to  audit  by  the 
cognizant  United  States  Government 
agency,  unless  the  Government  and  the 
MCC  agree  otherwise  in  writing. 

(c)  Corrective  Actions.  The 
Government  shall  use  its  best  efforts  to 
ensure  that  Covered  Providers  take, 
where  necessary,  appropriate  and  timely 
corrective  actions  in  response  to  audits, 
consider  whether  a  Covered  Provider’s 
audit  necessitates  adjustment  of  the 
Government’s  records,  and  require  each 
such  Covered  Provider  to  permit 
independent  auditors  to  have  access  to 
its  records  and  financial  statements  as 
necessary. 

(d)  Audit  by  the  MCC.  The  MCC  shall 
have  the  right  to  arrange  for  and 
conduct  audits  of  the  Government’s  use 
of  MCC  Funding. 

(e)  Cost  of  Audits,  Reviews  or 
Evaluations.  MCC  Funding  may  be  used 
to  fund  the  costs  of  any  audits,  reviews 
or  evaluations  required  under  this 
Compact,  including  as  reflected  on 
Annex  II  to  this  Compact. 

Article  4.  Communications 

Section  4.1  Communications 

Any  document  or  communication 
required  or  submitted  by  either  Party  to 
the  other  imder  this  Compact  shall  be  in 
writing  and,  except  as  otherwise  agreed 
between  the  Pcirties,  in  English.  For  this 
purpose,  the  address  of  each  Party  is  set 
forth  below. 

To  the  MCC 

Millennium  Challenge  Corporation-, 
Attention:  Vice  President  for  Compact 
Implementation,  (with  a  copy  to  the 
Vice  President  and  General  Counsel), 
875  Fifteenth  Street,  NW.,  Washington, 
DC  20005,  United  States  of  America, 
Facsimile:  (202)  521-3700,  Telephone: 
(202)  521-3600,  E-mail: 
VPImplementation@mcc.gov  (Vice 
President  for  Compact  Implementation), 
VPGeneraICounseI@mcc.gov  (Vice 
President  and  General  Counsel). 

To  the  Government 

The  Government  of  the  United 
Republic  of  Tanzania,  Attention:  The 
Permanent  Secretary,  Ministry  of 
Finance,  Madaraka  Avenue,  P.O.  Box 


9111,  Dar  es  Salaam,  Tanzania, 
Facsimile:  255  22  2110326,  Telephone: 
255  22  2111174,  E-mail:  ps@mof.go.tz. 

With  a  Copy  to  MCA-Tanzania 

Millennium  Challenge  Account — 
Tanzania,  Attention:  Chief  Executive 
Officer,  Kivukoni  Front/Ohio  Street, 

P.O.  Box  8327,  Dar  es  Salaam,  Tanzania, 
Facsimile:  255  22  2124644,  Telephone: 
255  22  2124634,  E-mail:  To  be 
designated  in  writing  to  the  MCC  by 
MCA-Tanzania. 

Section  4.2  Representatives 

For  all  purposes  of  this  Compact,  the 
Government  shall  be  represented  by  the 
individual  holding  the  position  of,  or 
acting  as,  the  Permanent  Secretary  to  the 
Treasury,  and  the  MCC  shall  be 
represented  by  the  individual  holding 
the  position  of,  or  acting  as,  Vice 
President  for  Compact  Implementation 
(each,  a  “Principal  Representative"), 
each  of  whom,  by  written  notice  to  the 
other  Party,  may  designate  one  or  more 
additional  representatives  for  all 
purposes  other  than  signing 
amendments  to  this  Compact.  A  Party 
may  change  its  Principal  Representative 
to  a  new  representative  that  holds  a 
position  of  equal  or  higher  rank  upon 
written  notice  to  the  other  Party. 

Section  4.3  Signatures 

With  respect  to  all  documents  other 
than  this  Compact  or  an  amendment  to 
this  Compact,  a  signature  delivered  by 
facsimile  or  electronic  mail  shall  be 
binding  on  the  Party  delivering  such 
signature  to  the  same  extent  as  an 
original  signature  would  be. 

Article  5.  Termination;  Suspension; 
Refunds 

Section  5.1  Termination;  Suspension 

(a)  Either  Party  may  terminate  this 
Compact  in  its  entirety  by  giving  the 
other  Party  thirty  (30)  days’  written 
notice. 

(b)  The  MCC  may,  immediately  upon 
written  notice  to  the  Government, 
suspend  or  terminate  this  Compact  or 
MCC  Funding  under  this  Compact,  in 
whole  or  in  part,  if  the  MCC  determines 
that  any  circumstance  identified  by  the 
MCC  as  a  basis  for  suspension  or 
termination  (whether  in  writing  to  the 
Government  or  by  posting  on  the  MCC 
Web  site)  has  occurred,  which 
circumstances  include  but  are  not 
limited  to  the  following: 

(i)  The  Government  fails  to  comply 
with  its  obligations  under  this  Compact, 
the  PIA  or  any  other  agreement  or 
arrangement  entered  into  by  the 
Government  in  connection  with  this 
Compact  or  the  Program: 


(ii)  An  event  has  occurred  that,  in  the 
MCC’s  determination,  makes 
achievement  of  any  Project  Objective 
improbable  during  the  term  of  this 
Compact  or  makes  it  improbable  that  the 
Government  will  be  able  to  perform  its 
obligations  under  this  Compact; 

(iii)  Any  use  of  MCC  Funding  or 
continued  implementation  of  this 
Compact  that  would  violate  applicable 
law  or  United  States  Government 
policy,  whether  now  or  hereafter  in 
effect; 

(iv)  The  Government  or  any  other 
person  or  entity  receiving  MCC  Funding 
or  using  assets  acquired  in  whole  or  in 
part  with  MCC  Funding  is  engaged  in 
activities  that  are  contrary  to  the 
national  security  interests  of  the  United 
States; 

(v)  An  act  has  been  committed  or  an 
omission  or  an  event  has  occurred  that 
would  render  Tanzania  ineligible  to 
receive  United  States  economic 
assistance  under  Part  I  of  the  Foreign 
Assistance  Act  of  1961  (22  U.S.C.  2151, 
et  seq.),  by  reason  of  the  application  of 
any  provision  of  the  Foreign  Assistance 
Act  of  1961  or  any  other  provision  of 
law; 

(vi)  The  Government  has  engaged  in 
a  pattern  of  actions  inconsistent  with 
the  criteria  used  to  determine  the 
eligibility  of  Tanzania  for  assistance 
under  the  Millennium  Challenge  Act  of 
2003;  and 

(vii)  A  person  or  entity  receiving  MCC 
Funding  or  using  assets  acquired  in 
whole  or  in  part  with  MCC  Funding  is 
found  to  have  been  convicted  of  a 
narcotics  offense  or  to  have  been 
engaged  in  drug  trafficking. 

(c)  All  Disbursements  shall  cease 
upon  the  expiration,  suspension,  or 
termination  of  this  Compact:  provided, 
however,  that  MCC  Funding  may  be 
used,  in  compliance  with  this  Compact 
and  the  PIA,  to  pay  for  (i)  reasonable 
expenditiures  for  goods,  works  or 
services  that  are  properly  incurred 
under  or  in  furtherance  of  this  Compact 
before  such  expiration,  suspension  or 
termination  of  this  Compact,  and  (ii) 
reasonable  expenditures  (including 
administrative  expenses)  that  are 
properly  incurred  in  connection  with 
the  winding  up  of  the  Program  within 
120  days  after  the  expiration, 
suspension  or  termination  of  this 
Compact,  so  long  as  the  request  for 
payment  of  such  expenditures  is 
submitted  within  ninety  (90)  days  after 
such  expiration,  suspension  or 
termination. 

(d)  Subject  to  subsection  (c)  of  this 
Section  5.1,  upon  the  expiration, 
suspension  or  termination  of  this 
Compact,  (i)  any  amounts  of  MCC 
Funding  not  disbursed  by  the  MCC  shall 
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be  released  from  any  obligation  in 
connection  with  this  Compact  without 
any  action  from  the  Government  or  the 
MCC,  and  (ii)  any  amounts  of  MCC 
Funding  disbursed  by  MCC  but  not 
expended  under  Section  2.3  before  such 
expiration,  suspension  or  termination, 
plus  accrued  interest  thereon,  shall  be 
returned  to  the  MCC  within  thirty  (30) 
days  after  the  Government  receives  the 
MCC’s  request  for  such  return. 

(e)  The  MCC  may  reinstate  any 
suspended  or  terminated  MCC  Funding 
under  this  Compact  if  the  MCC 
determines  that  the  Government  or 
other  relevant  person  or  entity  has 
committed  to  correct  each  condition  for 
which  MCC  Funding  was  suspended  or 
terminated. 

Section  5.2  Refunds;  Violation 

(a)  If  any  MCC  Funding,  any  interest 
or  earnings  thereon,  or  any  asset 
acquired  in  whole  or  in  part  with  MCC 
Funding  is  used  for  any  purpose  in 
violation  of  the  terms  of  this  Compact, 
the  MCC  shall  have  the  right  to  require 
that  the  Government  repay  to  the  MCC, 
in  United  States  Dollars,  the  value  of 
such  misused  MCC  Funding,  interest, 
earnings,  or  asset,  plus  interest,  within 
thirty' (30)  days  after  the  Government’s 
receipt  of  the  MCC’s  request  for 
repayment.  The  Government  shall  use 
national  funds  (and  no  MCC  Funding  or 
assets  of  the  Program)  to  make  such 
payment. 

(b)  Notwithstanding  any  other 
provision  in  this  Compact  or  any  other 
agreement  to  the  contrary,  the  MCC’s 
right  under  this  Section  5.2  for  a  refund 
shall  continue  during  the  term  of  this 
Compact  and  for  a  period  of  (i)  five 
years  thereafter  or  (ii)  one  year  after  the 
MCC  receives  actual  knowledge  of  such 
violation,  whichever  is  later. 

Section  5.3  Survival 

The  Government’s  responsibilities 
under  Sections  2.4,  2.6,  2.7,  3.7,  3.8, 
5.1(c),  5.1(d),  5.2,  5.3  and  6.4  of  this 
Gompact  shall  survive  the  expiration, 
suspension  or  termination  of  this 
Compact. 

Article  6.  Compact  Annexes; 
Amendments;  Compact  Status 

Section  6.1  Annexes 

Each  annex  attached  hereto 
constitutes  an  integral  part  of  this 
Compact. 

Section  6.2  Inconsistencies 

In  the  event  of  any  conflict  or 
inconsistency  between: 

(a)  Any  annex  to  this  Compact  and 
any  of  Articles  1  through  8,  such 
Articles  1  through  8  shall  prevail;  or 


(b)  This  Compact  and  any  other 
agreement  between  the  Parties  regarding 
the  Program,  this  Compact  shall  prevail. 

Section  6.3  Amendments 

The  Parties  may  amend  this  Compact 
only  by  a  written  agreement  signed  by 
the  Principal  Representatives  of  both 
Parties  and  subject  to  the  respective 
domestic  approval  requirements  to 
which  this  Compact  was  subject. 

Section  6.4  Compact  Status 

This  Compact  is  an  international 
agreement  and,  as  such,  will  be 
governed  by  the  principles  of 
international  law. 

Section  6.5  Additional  Instruments 

Any  reference  to  activities,  obligations 
or  rights  undertaken  or  existing  under  or 
in  furtherance  of  this  Compact  or 
similar  language  shall  include  activities, 
obligations  and  rights  undertaken  by, 
existing  under  or  in  furtherance  of  any 
agreement,  document  or  instrument 
related  to  this  Compact  and  the 
Program. 

Section  6.6  References  to  MCC  Web 
site 

Any  reference  in  this  Compact,  the 
PIA  or  any  other  agreement  entered  into 
in  connection  with  this  Compact,  to  a 
document  or  information  available  on, 
or  notified  by  posting  on  the  MCC  Web 
site  shall  be  deemed  a  reference  to  such 
document  or  information  as  updated  or 
substituted  on  the  MCC  Web  site  from 
time  to  time. 

Section  6.7  Exclusion  Clause 

This  Compact  and  the  other  Compact 
Documents  (as  defined  below)  and  the 
performance  by  the  Government  of  any 
of  its  obligations  under  this  Compact  or 
the  other  Compact  Documents  shall  not 
be  made  unlawful  or  otherwise 
prevented,  hindered  or  adversely 
affected  by  any  laws  of  Tanzcmia  that 
come  into  effect  after  the  MCC  and  the 
Government  sign  this  Compact. 

Section  6.8  References  to  Laws, 
Regulations,  Policies  and  Guidelines 

Each  reference  in  this  Compact,  the 
PIA  or  any  other  agreement  entered  into 
in  connection  with  this  Compact,  to  a 
law,  regulation,  policy,  guideline  or 
similar  document  will,  unless  expressly 
set  forth  herein  or  therein,  be  construed 
as  a  reference  to  such  law,  regulation, 
policy,  guidelines  or  similar  document 
as  it  may,  from  time  to  time,  be 
amended,  revised,  replaced,  or  extended 
and  will  include  any  law,  regulation, 
policy,  guidelines  or  similar  document 
issued  under  or  otherwise  applicable  or 


related  to  such  law,  regulation,  policy, 
guidelines  or  similar  document. 

Article  7.  Entry  Into  Force 

Section  7.1  Domestic  Requirements 

The  Government  shall  take  all  steps 
necessary  to  ensure  that  (a)  this 
Compact  and  the  PIA  and  all  of  the 
provisions  of  this  Compact  and  the  PIA 
are  valid  and  binding  and  are  in  full 
force  and  effect  in  Tanzania,  and  (b)  no 
laws  of  Tanzania  (other  than  the 
constitution  of  Tanzania),  whether  now 
or  hereafter  in  effect,  will  take 
precedence  or  prevail  over  the  terms  of 
this  Compact  or  the  PIA. 

Section  7.2  Conditions  Precedent 

Before  this  Compact  enters  into  force: 

(a)  The  Government  and  the  MCC 
shall  execute  the  PIA; 

(b)  The  Government  shall  deliver  to 
the  MCC: 

(i)  A  certificate  signed  and  dated  by 
the  Principal  Representative  of  the 
Government  (or  such  other  duly 
authorized  representative  of  the 
Government  acceptable  to  the  MCC) 
certifying  that  the  Government  has 
taken  all  steps  required  under  Section 
7.1; 

(ii)  An  opinion  from  the  Attorney 
General  of  Tanzania,  in  form  and 
substance  satisfactory  to  the  MCC,  that 
states,  among  other  things,  (1)  each  of 
the  Compact,  the  PIA  and  any  other 
agreement  entered  into  in  connection 
with  this  Compact  to  which  the 
Government  and  the  MCC  are  parties 
(the  “Compact  Documents’’)  have  been 
duly  authorized,  executed  and  delivered 
by  the  Government,  (2)  each  Compact 
Document  and  all  of  the  provisions  of 
each  Compact  Document  are  valid  and 
binding  and  are  in  full  force  and  effect 
in  Tanzania,  (3)  each  Compact 
Document  has  the  status,  if  stipulated  in 
such  agreement,  of  an  international 
agreement,  (4)  each  Compact  Document 
(and  the  execution,  delivery  and 
performance  by  the  Government  of 
each)  does  not  and  will  not  conflict  with 
any  other  international  agreement  or 
obligation  of  the  Government  or  any  of 
the  laws  of  Tanzania,  and  (5)  MCA- 
Tanzania  has  been  duly  established  as 
an  independent  accountable  entity,  is 
validly  existing  as  an  office  of  the 
Government,  and  has  the  power  and 
authority  to  perform  the  functions  and 
carry  out  the  obligations  contemplated 
by  the  Compact  Documents;  and 

(iii)  Complete,  certified  copies  of  all 
decrees,  legislation,  regulations  or  other 
governmental  documents  relating  to  its 
domestic  requirements  for  this  Compact 
to  enter  into  force  and  the  satisfaction 
of  the  requirements  of  Section  7.1, 
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which  the  MCC  may  post  on  the  MCC 
Web  site  or  otherwise  make  publicly 
available;  and 

(c)  The  MCC  must  determine  that, 
after  signature  of  this  Compact,  the 
Government  has  not  engaged  in  any 
action  or  omission  that  is  inconsistent 
with  the  eligibility  criteria  for  MCC 
Funding. 

Section  7.3  Date  of  Entry  Into  Force 

This  Compact  shall  enter  into  force  on 
the  later  of  (a)  the  date  of  the  last  letter 
in  an  exchange  of  letters  between  the 
Principal  Representatives  confirming 
that  each  Party  has  completed  its 
domestic  requirements  for  entry  into 
force  of  this  Compact  and  (b)  the  date 
that  all  conditions  set  forth  in  Section 
7.2  have  been  satisfied. 

Section  7.4  Compact  Term 

This  Compact  shall  remain  in  force 
for  five  years  after  its  entry  into  force, 
unless  terminated  earlier  under  Section 
5.1  (the  "Compact  Term”). 

Article  8.  Consultations 

Section  8.1  Consultation 

Either  Party  may,  at  any  time,  request 
consultations  relating  to  the 
interpretation  or  implementation  of  this 
Compact  or  any  relevant  supplemental 
agreement  between  the  Parties.  Such 
consultations  shall  begin  at  the  earliest 
possible  date.  The  request  for 
consultations  shall  designate  a 
representative  for  the  requesting  Party 
with  the  authority  to  enter  consultations 
and  the  other  Party  shall  endeavor  to 
designate  a  representative  of  equal  or 
comparable  rank.  If  such  representatives 
are  unable  to  resolve  the  matter  within 
thirty  (30)  days  firom  the 
commencement  of  the  consultations, 
then  each  Party  shall  forwcU'd  the 
consultation  to  the  Principal 
Representative  or  such  other 
representative  of  comparable  or  higher 
rank.  The  consultations  shall  last  no 
longer  than  sixty  (60)  days  from  date  of 
commencement.  If  the  matter  is  not 
resolved  within  such  time  period,  either 
Party  may  terminate  this  Compact 
pursuant  to  Section  5.1(a).  The  Parties 
shall  enter  any  such  consultations 
guided  by  the  principle  of  achieving  the 
Compact  Goal  in  a  timely  and  cost- 
effective  manner  and  by  the  principles 
of  international  law.  ‘Any  dispute  arising 
under  or  related  to  this  Compact  shall 
be  determined  exclusively  through  the 
consultation  mechanism  set  forth  in  this 
Section  8.1. 

In  Witness  Whereof,  the  undersigned, 
duly  authorized  by  their  respective 
governments,  have  signed  this  Compact 
this  17th  day  of  February,  2008. 


Done  at  Dar  es  Salaam,  Tanzania. 

For  Millennium  Challenge 
Corporation,  on  behalf  of  the  United 
States  of  America,  George  W.  Bush, 
President  of  the  United  States  of 
America. 

For  the  Government  of  the  United 
Republic  of  Tanzania,  Jakaya  Mrisho 
Kikwete,  President  of  the  United 
Republic  of  Tanzania. 

Annex  I  Program  Description 

A.  Overview 

This  Annex  I  to  this  Compact 
describes  the  Program  that  MCC 
Funding  will  support  in  Tanzania 
during  the  Compact  Term.  The  Program 
will  include  the  Transport  Sector 
Project,  the  Energy  Sector  Project  and 
the  Water  Sector  Project  (each,  a 
"Project")  and  the  activities  related  to 
the  Projects  (each,  a  " Project  Activity”) 
as  described  in  this  Annex  I. 

1.  Background 

The  United  Republic  of  Tanzania 
(“Tanzania”),  comprised  of  the 
mainland  and  Zanzibar,  is  surrounded 
by  eight  countries  (consisting  of  Kenya, 
Uganda,  Rwanda,  Burundi,  Democratic 
Republic  of  Congo,  Zambia,  Malawi, 
and  Mozambique)  and  the  Indian 
Ocean.  Tanzania  is  a  country  of 
approximately  39  million  people. 

Nearly  36  percent  of  the  mainland 
population  and  49  percent  of  the 
Zanzibar  population  live  below  the 
poverty  line.  An  inadequate 
transportation  network,  an  inadequate 
and  unreliable  supply  of  energy  and  a 
shortage  of  potable  water  are  three  key 
constraints  to  economic  growth  and 
private  investment  in  Tanzania.  The 
Program  is  designed  specifically  to 
address  these  constraints. 

2.  Program 

The  Program  consists  of  the  Transport 
Sector  Project,  the  Energy  Sector  Project, 
and  the  Water  Sector  Project,  as  further 
described  below. 

The  Parties  may  agree  to  modify  or 
eliminate  any  Project  or  Project  Activity, 
or  to  create  a  new  project  or  project 
activity,  in  writing  signed  by  the 
Principal  Representative  of  each  Party 
without  amending  this  Compact; 
provided,  however,  that  any  such 
modification  or  elimination  of  a  Project 
or  Project  Activity,  or  creation  of  a  new 
project  or  project  activity,  shall  not 
cause  the  amount  of  MCC  Funding  to 
exceed  the  aggregate  amount  specified 
in  Section  2.1  of  this  Compact,  cause  the 
Government’s  responsibilities  or 
contribution  of  resources  to  be  less  than 
specified  in  this  Compact,  or  extend  the 
Compact  Term. 


3.  Consultative  Process 

The  consultative  process  for  the 
Program  was  informed  by,  and  anchored 
in,  the  consultative  process  conducted 
in  connection  with  the  Government’s 
National  Strategy  for  Growth  and 
Reduction  of  Poverty  which  was 
finalized  in  2005  (commonly  referred  to 
by  the  Swahili  acronyms  “MKUKUTA” 
and  "MKUZA”  for  the  mainland  and 
Zanzibar,  respectively).  The 
Government  organized  national 
outreach  activities  and  held  various 
meetings  relating  to  the  Program 
proposal  with  key  stakeholders, 
including  representatives  from  local 
governments,  members  of  parliament, 
and  non-governmental  organizations. 
The  Government  also  engaged  the  media 
to  inform  the  public  about  the  proposal 
for  Millennium  Challenge  Account 
assistance  with  a  series  of  press  releases, 
radio  and  television  interviews,  and 
press  conferences. 

4.  Environmental  and  Social 
Sustainability 

Tanzania  enjoys  a  complex  and  rich 
environmental  and  social  resource  base. 
In  order  to  achieve  long-term 
sustainable  growth  and  to  achieve 
maximum  Program  impact,  these 
natural  resources  (including  abundant 
wildlife  and  ecological  diversity, 
cultural  resources,  and  coastal  and 
marine  life)  will  be  safeguarded  through 
the  implementation  of  several 
programmatic  and  sectoral  mitigation 
measures  for  the  Compact  Term,  as 
follows: 

(a)  The  Government  shall  comply 
with  MCC  Environmental  Guidelines 
and  the  gender  policy  delivered  by  the 
MCC  to  the  Government  or  posted  on 
the  MCC  Web  site  or  otherwise  publicly 
made  available  (the  "MCC  Gender 
Policy”).  The  Government  also  shall 
adhere  to  Tanzanian  environmental 
laws  and  regulations,  including  the 
Government  of  Tanzania  National 
Environmental  Policy  of  1997,  the  2004 
Environmental  Management  Act,  and 
the  2005  Environmental  Impact 
Assessment  and  Audit  Regulations.  In 
addition,  for  projects  on  Zanzibar,  the 
Government  shall  ensure  that  all 
implementing  entities  comply  with  the 
1992  National  Environmental  Policy  for 
Zanzibar  and  the  Environmental 
Management  for  Sustainable 
Development  Act  (No.  2  of  1996). 

(b)  On-Going  Consultation.  To  ensure 
the  environmental  and  social 
sustainability  of  the  Program,  MCA- 
Tanzania  shall  develop  and  implement 
plans  for  comprehensive  public 
consultations  in  which  various 
stakeholders  in  the  Program  (including 
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women  and  other  underrepresented 
groups)  are  afforded  meaningful 
consultation  and  opportunities  to 
provide  their  inputs  to  the  design  and 
implementation  of  the  Program,  which 
public  consultations  will  primarily  be 
conducted  by  the  special  consultative 
committees  described  in  Section  2(c)  of 
part  E  of  this  Annex  I.  In  compliance 
with  the  MCC  Environmental 
Guidelines,  all  environmental  and  social 
impact  assessments  (“ESIAs”)  and  alt 
other  relevant  environmental  and  social 
assessment  documentation  will  be 
posted  on  the  MCA-Tanzania  Web  site. 

(c)  Gender  Integration  Action  Plan.  To 
maximize  the  positive  social  impacts  of 
the  Program,  MCA-Tanzania  shall 
develop  and  implement  a  gender 
integration  plan  (for  both  the  mainland 
and  Zanzibar)  that  includes,  among 
other  things,  approaches  for  meaningful 
and  inclusive  consultations  with 
women  and  other  underrepresented 
groups,  a  gender  analysis  for  each 
Project  Activity,  as  appropriate,  and 
strategies  for  incorporating  findings  of 
the  gender  analysis  into  the  design  of 
each  such  Project  Activity  (the  “Gender 
Integration  Action  Plan”).  The  Gender 
Integration  Action  Plan  will  be  posted 
on  the  MCA-Tanzania  Web  site. 

(d)  HIV/AIDS  Awareness.  MCA- 
Tanzania  shall  develop  and  implement 
an  action  plan  for  incorporating  targeted 
HIV/AIDS  awareness  programs  into  all 
phases  of  implementation  of  the 
Program.  Such  action  plan  specifically 
shall  ensure  (i)  the  incorporation  of  the 
HIV/AIDS  awareness  programs  into  the 
terms  of  reference  (and  the  bidding 
documents),  for  the  relevant  contractors 
(including  design  or  supervisory  firms, 
construction  firms,  independent 
technical  auditing  firms  and  any  project 
management  advisors)  and  (ii) 
independent  monitoring  of  each  such 
contractor’s  compliance  with  these 
awareness  programs  throughout  the 
Compact  Term. 

(e)  Capacity  Building;  Resource 
Management.  MCC  Funding  may  be 
used: 

(i)  To  provide  capacity  building  to  the 
National  Environmental  Management 
Council  {“NEMC”)  and  the  Zanzibar 
Department  of  Environment  {“ZDOE”) 
in  order  (1)  to  enhance  both  NEMC’s 
and  ZDOE’s  abilities  to  address  issues 
arising  in  connection  with  the 
implementation  of  the  Program  and  (2) 
to  support  MCA-Tanzania’s  hiring  of  an 
environmental  and  social  oversight 
consultant  to  assist  MCA-Tanzania  in 
ensuring  their  compliance  with  various 
environmental  and  social  requirements 
under  the  Compact:  and 

(ii)  To  support  commimity-based 
natural  resource  and  wildlife 


management  progreuns  being  undertaken 
by  other  donors,  particularly  where 
deforestation,  wildlife  migration  and 
trafficking  risks  have  been  identified  as 
possible  in  connection  with  the 
implenientation  of  certain  Project 
Activities. 

(f)  Mitigation  Measures.  MCC  Funding 
will  be  used  to  implement  all 
environmental  and  social  mitigation 
measures  identified  in  the  relevemt 
environmental  assessments  (or  as 
otherwise  may  be  appropriate)  of  the 
Program,  including  (i)  up  to  a  maximum 
amount  specified  by  the  MCC, 
compensation  for  physical  and 
economig  displacement  of  individuals, 
residences  and  businesses  affected  by 
the  rehabilitation,  consistent  with  the 
World  Bank’s  Operational  Policy  4.12, 
(ii)  implementation  of  HIV/AIDS 
awareness  plans,  and  (iii)  continuing 
advocacy,  training  and  support  for 
community-based  resource 
management. 

5.  Proposals 

Public  solicitations  for  proposals  are 
anticipated  to  procure  goods,  works  and 
services,  as  appropriate,  to  implement 
all  Projects.  MCA-Tanzania  will 
develop,  subject  to  MCC  approval,  a 
process  for  consideration  of  all  such 
proposals.  Notwithstanding  the 
foregoing,  MCA-Tanzania  also  may 
consider,  using  a  process  developed  by 
MCA-Tanzania  and  approved  by  the 
MCC,  any  unsolicited  proposals  it 
receives. 

B.  Transport  Sector  Project 
1.  Background 

Transportation  infrastructure  in 
Tanzania  is  inadequate  to  meet  the 
needs  of  the  country’s  widely  dispersed 
population;  less  than  seven  percent  of 
Tanzania’s  roads  are  bitumen  surfaced, 
with  the  remainder  gravel  or  earth.  The 
Transport  Sector  Project  addresses  this 
constraint  to  growth  by  reducing 
transport  costs  and  travel  times,  which 
will  facilitate  access  to  social  services 
and  markets  and  will  increase  tourism 
potential.  Additionally,  in  areas  where 
the  roads  are  currently  impassable  for 
certain  parts  of  the  year,  road 
rehabilitation  will  provide  year-round 
access  to  markets,  thus  facilitating 
increased  agricultural  activity. 

Similarly,  access  to  Mafia  Island  is 
limited  by  the  poor  condition  of  its 
airport  and  lack  of  feasible  alternative 
transportation  options.  Resurfacing  the 
airport’s  runway  and  improving  other 
airport  facilities  will  allow  for  easier, 
more  efficient,  and  safer  access  to  the 
island,  resulting  in  increased  tourist  and 
business  travel  to  and  from  the 


mainland  and  additional  jobs  on  the 
island. 

2.  Project 

The  Transport  Sector  Project  consists 
of  the  following  Project  Activities: 

(a)  Mainland  Trunk  Roads  Activity. 

MCC  Funding  will  be  used  to  make 
improvements  to  three  trunk  roads  on 
the  mainland.  Improvement  of  any  such 
trunk  roads  will  only  be  undertaken 
under  this  Compact  and  funded  with 
MCC  Funding  if  all  necessary 
construction  and  construction 
supervision  contracts  for  such  trunk 
road  are  executed  and  in  effect  prior  to 
the  first  anniversary  of  the  entry  into 
force  of  this  Compact.  Specifically,  MCC 
Funding  will  support: 

(i)  Rehabilitation  of  the  following 
three  trunk  roads: 

(1)  Tanga — Horohoro  Road. 

Upgrading  fi-om  gravel  to  asphalt 
concrete  of  the  68  km  stretch  of  highway 
located  in  northeast  Tanzania 
connecting  the  seaport  of  Tanga  with 
Horohoro  at  the  Kenyan  border; 

(2)  Tunduma — Sumbawanga  Road. 
Upgrading  from  gravel  to  double  - 
bituminous  surfacing  of  the 
southernmost  224  km  stretch  of  the  T9 
trunk  road  (known  as  the  western 
corridor),  with  the  exception  of  the 
approximately  two  km  stretch  in 
Tunduma  and  the  approximately  eight 
km  stretch  in  Sumbawanga,  both  of 
which  will  be  paved  with  asphalt 
concrete;  and 

(3)  Mtwara  Corridor.  Upgrading  from 
earth  to  double  bituminous  surfacing 
two  sections  of  the  Mtwara  Corridor 
(known  as  the  southern  corridor) 
consisting  of  (A)  the  61  km  stretch 
between  Namtumbo  and  Songea  and  (B) 
78  km  stretch  ft'om  Peramiho  Junction 
(that  is  about  20  km  west  of  Songea)  to 
Mbinga. 

(ii)  Construction  supervision  of  all 
rehabilitated  roads  under  the  Mainland 
Trunk  Roads  Activity. 

(iii)  Additional  environmental 
assessments,  together  with  any  resulting 
resettlement  action  plans  (“RAPs") 
(consistent  with  World  Bank 
Operational  Policy  4.12)  and 
environmental  management  plans 
{“EMPs"),  each  as  satisfactory  to  the 
MCC,  and  wildlife  migration  studies 
and  aforementioned  community-based 
natural  resource  and  wildlife 
management  programs,  as  needed. 

(iv)  Capacity  building  for  the 
Tanzania  National  Road  Agency 
{“TANROADS")  related  to  new  staff  and 
equipment  required  to  manage  the 
Mainland  Trunk  Roads  Activity. 

(v)  Assistance  to  TANROADS  in 
preparation  of  design  documentation 
and  bid  packages. 
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TANROADS  will  be  the  Implementing 
Entity  (as  defined  below)  for  the 
Mainland  Trunk  Roads  Activity. 

(b)  Zanzibar  Rural  Roads  Activity. 

MCC  Funding  will  be  used  to  make 

improvements  to  selected  rural  roads  on 
the  Zanzibar  island  of  Pemba. 
Specifically,  MCC  Funding  will  support: 

(i)  Feasibility  studies,  final  design, 
and  any  additional  environmental  and 
social  assessments,  together  with  any 
resulting  RAPs  (consistent  with  World 
Bank  Operational  Policy  4.12)  and 
EMPs,  each  as  needed  and  as 
satisfactory  to  the  MCC,  of  the  following 
five  roads  (each  identified  together  with 
its  approximate  length):  (1) 

Mzambarauni  Takao — Finya  Road  (8.3 
km),  (2)  Mzambarauni  Karimu — Mapofu 
Road  (8.3  km),  (3)  Bahanasa — Daya- 
Mtambwe  Road  (13.1  km),  (4)  Chwale — 
Kojani  Road  (two  km)  and  (5) 

Kipangani — Kangagani  Road  (three  km). 

(ii)  Rehabilitation  and  posting  of 
signage  and  incorporation  of  other 
safety  improvements  of  the  roads 
selected  from  the  five  roads  described  in 
Section  2(b)(i)  above  based  on,  among 
others,  technical  construction  plans 
capable  of  being  completed  during  the 
Compact  Term,  reasonable  conformity 
to  the  priorities  of  Zcmzibar’s 
transportation  master  plan,  and  an 
economic  rate  of  retmn  methodology 
acceptable  to  the  MCC  (agreed  upon 
between  the  Parties  prior  to  the 
commencement  of  any  feasibility  study 
described  in  Section  2(b)(i)  above). 

(iii)  Project  management  and 
construction  supervision  of  all 
rehabilitated  roads  under  the  Zanzibar 
Rural  Roads  Activity. 

An  engineering  firm  will  be  hired, 
following  an  international  competitive 
prociu'ement  and  selection  process,  to 
implement  this  Project  Activity.  The 
Government  will  ensure  that  the 
Ministry  of  Communications  and 
Transport  of  Zanzibar  cooperates  with 
MCA-Tanzania  to  oversee  this  selected 
firm. 

(c)  Road  Maintenance  Activity. 

MCC  Funding  will  be  used  to  enhance 
Tanzania’s  capacity  to  maintain  its  road 
network.  Specifically,  MCC  Funding 
will  support  priority  institutional  and 
capacity  limitations,  as  identified  and 
agreed  to  by  the  MCC  and  the 
Government  prior  to  the  second 
anniversary  of  the  entry  into  force  of 
this  Compact.  Such  support  may  be 
provided,  among  other  ways,  in 
improvements  of  strategic  maintenance 
planning,  and  management  of  routine 
and  periodic  maintenance  contracts  of 
TANROADS  and  the  Ministry  of 
Communication  and  Transport  of 
Zanzibar. 

(d)  Mafia  Island  Airport  Activity. 


MCC  Funding  will  be  used  to 
rehabilitate  and  upgrade  the  airport  on 
Mafia  Island.  MCC  Funding  will 
support: 

(i)  Refurbishment  of  the  runway, 
apron  and  taxiway,  establishment  of 
boundary  secmity,  refurbishment  of  the 
fire  station,  refurbishment  of  the 
terminal  building  and  its  water  supply, 
and  installation  of  communication 
equipment,  the  scale  and  scope  of 
which  will  be  contingent  on  the 
findings  of  a  strategic  environmental 
assessment. 

(ii)  Project  coordination  and 
construction  supervision  for  the 
activities  described  in  Section  2(d)(i) 
above. 

(iii)  Additional  environmental 
assessments,  together  with  any  resulting 
RAPs  (consistent  with  World  Bank 
Operational  Policy  4.12)  and  EMPs, 
each  as  needed  and  as  satisfactory  to  the 
MCC. 

(iv)  Capacity  building  at  the  Tanzania 
Airports  Authority  (“TAA”)  related  to 
improvements  in  strategic  maintenance 
planning  and  management  of  routine 
and  periodic  maintenance  contracts. 

TAA  will  be  the  Implementing  Entity 
for  the  Mafia  Island  Airport  Activity. 

3.  Beneficiaries 

The  upgrading  of  mainland  and 
Zanzibar  roads  will  beliefit  users  of  the 
roads  directly  by  reducing 
transportation  costs  and  travel  times.  In 
addition,  individuals  living  near  the 
roads  will  indirectly  benefit  from 
increased  access  to  social  services  and 
markets.  The  improvements  to  the  Mafia 
Island  airport  will  directly  benefit 
approximately  12,000  passengers 
traveling  to  the  island  each  year,  while 
indirectly  benefiting  the  population  of 
the  island,  particularly  those  engaged  in 
the  service  sector. 

4.  Donor  Coordination;  Role  of  Private 
Sector  and  Civil  Society 

The  MCC,  together  with  the 
Government,  will  continue  to  pursue 
opportunities  to  coordinate  with  the 
“Joint  Technical  Committee,”  the 
principal  development  partner  for 
projects  in  the  transportation  sector  in 
Tanzania,  consisting  of  representatives 
from  the  European  Union,  World  Bank, 
African  Development  Bank  (“AfDR”) 
and  the  governments  of  Norway, 
Denmark  and  Japan.  The  mainland 
roads  included  in  the  Transport  Sector 
Project  originated  in  the  Government’s 
ten-year  “Transport  Sector  Investment 
Program’’ (also  known  as  “TSIP”), 
which  has  been  reviewed,  discussed 
and  approved  by  the  Joint  Technical 
Committee  and  other  stakeholders. 


The  implementation  of-the  Mafia 
Island  Airport  Activity  will  be 
coordinated  with  the  feasibility  study, 
the  ESIA  and  design  for  Tanzanian 
airport  upgrades  (including  airside 
pavements  and  other  facilities)  currently 
being  funded  by  the  World  Bank. 

Private  sector  firms  are  expected  to 
participate  in  the  bids,  and  perform, 
studies,  design,  construction,  and 
construction  supervision  associated 
with  the  Transport  Sector  Project. 

5.  United  States  Agency  for 
International  Development  (“USAID’’) 

While  the  USAID  currently  does  not 
focus  specifically  on  Taiizania’s 
transportation  sector,  the  MCC  and  the 
USAID,  with  the  cooperation  of  the 
Government,  will  work  to  identify 
potential  opportunities  for  coordination 
on  the  Transport  Sector  Project, 
including  opportunities  for  community- 
based  natural  resource  and  wildlife 
management  programs  within  those 
regions  affected  by  roads  rehabilitated 
under  the  Transport  Sector  Project. 

6.  Sustainability 

In  order  to  provide  continued 
institutional  support  for  the  Transport 
Sector  Project,  the  Government  will 
undertake  certain  commitments 
described  in  Section  7  below.  The  Road 
Maintenance  Activity  will  enhance  the 
Transport  Sector  Project’s  sustainability 
by  improving  the  Government’s 
capability  to  perform  maintenance  (both 
on  the  mainland  and  on  Zanzibar).  The 
Government  is  expected  to  commit 
additional  resources  to  maintain  the 
roads  rehabilitated  under  the  Transport 
Sector  Project.  While  it  is  unlikely  that 
the  Transport  Sector  Project  will  result 
in  any  significant  negative 
environmental  and  social  impacts,  the 
potential  direct,  indirect,  induced,  and 
cumulative  environmental  impacts  of 
the  Transport  Sector  Project  will  be 
examined  through  the  execution  of 
appropriate  environmental  assessments 
to  be  conducted  during  the  final  design 
phase  of  the  Project  Activities  of  the 
Transport  Sector  Project,  and 
appropriate  mitigation  measures  will  be 
implemented.  The  Mafia  Island  Airport 
Activity  will  be  subject  to  the  results  of 
a  strategic  environmental  assessment. 
This  assessment  will  help  ensure  that 
all  MCC  investments  in  the  airport 
result  in  improved  conditions  for 
tourism  and  private  sector  growth  and 
are  implemented  in  the  context  of 
sustainable  long-term  development  with 
a  focus  on  natural  resource  and  wildlife 
management. 
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7.  Policy,  Legal  and  Regulatory  Reforms 

The  implementation  by  the 
Government,  to  the  satisfaction  of  the 
MCC  in  its  discretion,  of  the  policy, 
legal  and  regulatory  reforms  described 
below  shall  be  conditions  precedent  to 
the  specified  Disbursements. 

(a)  Prior  to  the  initial  disbursement  of 
MCC  Funding  for  the  Mainland  Roads 
Activity,  the  National  Road  Act  (as 
submitted  to  the  President  for  Signature 
in  July  2007)  shall  have  been  enacted, 
aiid  is  in  full  force  and  effect,  and  the 
National  Road  Safety  Policy  and 
Strategy  (in  form  and  substance  as 
prepared  by  the  Ministry  of 
Infrastructure  Development  in  May 
2007)  shall  have  been  adopted  by  the 
Government. 

(b)  In  the  interest  of  long-term 
sustainability  of  the  mainland  roads 
network,  the  Government’s 
expenditures  for  road  maintenance  shall 
be  increased  each  Tanzanian  fiscal  year 
during  the  Compact  Term,  which 
increase  will  take  into  account  inflation 
and  maintenance  needs  of  existing, 
improved  and  newly  constructed  roads. 

(c)  In  the  interest  of  long-term 
sustainability  of  the  Zanzibar  roads 
network,  the  Government  of  Zanzibar’s 
expenditures  for  road  maintenance  shall 
be  increased  each  Tanzanian  fiscal  year 
during  the  Compact  Term,  which 
increase  will  take  into  account  inflation 
and  maintenance  needs  of  existing, 
improved  and  newly  constructed  roads. 

(d)  Prior  to  the  initial  disbursement  of 
MCC  Funding  for  construction  on  the 
Mainland  Roads  Activity,  the 
Government  shall  finalize  the  TSIP  or 
any  shorter-term  plan  based  on  the  TSIP 
acceptable  to  the  Joint  Technical 
Committee  that  provides  funding 
priority  to  those  projects  identified  in 
the  TSIP. 

(e)  Prior  to  the  initial  disbursement  of 
MCC  Funding  for  construction  on  the 
Mainland  Roads  Activity,  the 
Government  shall  prepare  and  begin 
implementation  of  a  plan,  in 
consultation  with  the  Joint  Technical 
Committee,  for  future  legislative  reform 
in  the  transportation  sector,  including 
the  increased  autonomy  of  TANROADS. 

C.  Energy  Sector  Project 
1.  Background 

Tanzania  has  one  of  the  lowest 
electrification  rates  in  the  world,  with 
only  about  ten  percent  of  the  population 
benefiting  from  electric  power  service. 
Where  electricity  is  available,  the 
quality  of  supply  is  poor  and  blackouts 
and  service  interruptions  are  common. 
Consequently,  businesses,  individuals, 
and  service  providers  suffer  from  the 
lack  of  access  to  reliable,  affordable  and 


modern  energy  services.  The  Energy 
Sector  Project  aims  to  improve  the 
quality  and  increase  the  quantity  of 
electricity  to  businesses  and 
households,  thereby  increasing 
investment  potential.  The  Energy  Sector 
Project  will  add  new  supply  and 
transmission  capacity  to  improve 
reliability  and  quality  of  energy  and 
new  distribution  capacity  to  extend 
access  to  electricity  to  communities  and 
businesses  not  currently  served  with 
electricity. 

2.  Project  , 

The  Energy  Sector  Project  consists  of 
the  three  Project  Activities  described 
below.  Tanzania  Electric  Supply 
Company  Limited  (“TANESCO”)  will  be 
the  Implementing  Entity  for  each  Project 
Activity  of  the  Energy  Sector  Project. 

For  the  Zanzibar  Interconnector 
Activity,  TANESCO  will  coordinate  and 
consult  with  Zanzibar  Electricity 
Corporation  (“ZECO”). 

(a)  Zanzibar  Interconnector  Activity. 

MCC  Funding  will  be  used  to  increase 
the  electric  power  supply  to  Zanzibar’s 
Unguja  Island  by  laying  a  submarine 
transmission  cable,  to  make  associated 
investments  to  increase  the  capacity  of 
certain  overhead  transmission  lines  and 
to  rehabilitate  the  main  substation  near 
Zanzibar  Town.  Specifically,  MCC 
Funding  will  support: 

(i)  Final  design,  and  an  environmental 
assessment,  together  with  any  resulting 
RAPs  (consistent  with  World  Bank 
Operational  Policy  4.12)  and  EMPs, 
each  as  needed  and  as  satisfactory  to  the 
MCC,  and  occupational  health  and 
safety  standards. 

(ii)  Construction  and  installation  of  an 
approximately  40  km-long,  132kV, 
lOOMW  capacity  submarine  electric 
transmission  cable  (including  telecom 
fiber  optic  shield  wire)  from  Ras 
Kiromoni  on  the  mainland  to  Ras 
Fumba  on  Unguja  Island. 

(iii)  Installation  of  a  132kV  switchgear 
at  Ubungo  substation  and  laying  of  an 
approximately  20  km-long, 
supplementary  132kV  overhead  line 
along  an  existing  transmission  line  from 
Ubungo  to  Ras  Kiromoni. 

(iv)  Laying  of  an  approximately  22 
km-long,  supplementary  132kV 
overhead  line  along  an  existing 
transmission  line  from  Ras  Fumba  to 
Mtoni  substation. 

(v)  Adding  120MVA  of  132/33kV 
transformation  capacity  to  the  Mtoni 
substation  on  Unguja  Island. 

(vi)  Capacity  building  and  technical 
support  for  TANESCO  and  ZECO, 
including  assistance  with  preparation  of 
engineering  design  and  bidding 
documents,  tender  review,  supervision 


of  construction,  project  management, 
and  quality  control. 

(vii)  Project  coordination  and 
construction  supervision  of  all 
improvements  and  upgrades  under  the 
Zanzibar  Interconnector  Activity. 

(b)  Malagarasi  Hydropower  and 
Kigoma  Distribution  Activity. 

MCC  Funding  will  be  used  to 
construct  a  small  (up  to  eight  MW)  run- 
of-river  hydropower  plant  on  the 
Malagarasi  River  at  Igamba  Falls,  and  to 
construct  a  transmission  and 
distribution  network  along  the  Kigoma, 
Uvinza  and  Kasulu  corridor  to  serve 
approximately  21,000  customers. 
Specifically,  MCC  Funding  will  support: 

(i)  Final  design,  and  supplemental 
environmental  and  social  assessments 
consistent  with  the  sustainability  issues 
identified  below,  together  with  any 
resulting  RAPs  (consistent  with  World 
Bank  Operational  Policy  4.12)  and 
EMPs,  each  as  needed  and  as 
satisfactory  to  the  MCC,  and 
occupational  health  and  safety 
standards. 

(ii)  Engineering  and  construction  of 
(1)  civil  works  including  an 
approximately  24  km  access  road,  a 
300  m  long  concrete  faced  rockfill  dam 
(of  which  about  200  m  will  be  eight  m 
high),  and  an  approximately  650  m  long 
headrace  canal,  (2)  electro-mechanical 
works  including  the  powerhouse 
consisting  of  turbines,  eight  MW  of 
power  generators  and  a  voltage  step-up 
substation,  and  (3)  hydro-mechanical 
works  including  intake  gates,  bottom 
outlets,  and  two  steel  penstocks 
(estimated  to  be  110  m  long). 

(iii)  Engineering  and  construction  of 
(1)  transmission  and  distribution  line 
extensions  including  up  to  392  km  of 
33kV  distribution  lines,  ten  km  of  llkV 
lines,  and  171  km  of  low  voltage  lines 
to  distribute  power  generated  at  the 
hydropower  plant  described  in  this 
Section  2(b)  to  Kigoma,  Uvinza,  Kasulu 
and  small  settlements  along  the 
corridor,  and  (2)  associated  upgrades 
including  step-down  substations, 
electrical  protection  and  related  minor 
civil  works. 

(iv)  Capacity  building  and  technical 
support  for  TANESCO,  including 
assistance  with  preparation  of  the 
engineering  design  and  bidding 
documents,  tender  review,  supervision 
of  construction,  project  management, 
and  quality  control. 

(v)  Project  coordination  and 
construction  supervision  of  all 
improvements  and  upgrades  under  the 
Malagarasi  Hydropower  and  Kigoma 
Distribution  Activity. 

(vi)  Assessment  and  design  of  a 
public-private  partnership  for  the 
independent  operation  of  the  mini-grid 
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system  in  Kigoma  which  includes  the 
hydropower  plant,  transmission  and 
distribution  network,  and  service 
delivery,  and  competitive  procurement 
of  an  operator  concessionaire. 

(c)  Distribution  Systems 
Rehabilitation  and  Extension  Activity. 

MCC  Funding  will  be  used  to 
rehabilitate  existing  power  distribution 
assets  and  to  extend  the  distribution 
network  in  six  regions  (consisting  of 
Mwanza,  Iringa,  Mbeya,  Dodoma,  Tanga 
and  Morogoro)  to  serve  approximately 
215,000  customers.  Specifically,  MCC 
Funding  will  support: 

(i)  Final  design,  and  environmental 
and  social  assessment  frameworks, 
together  with  any  resulting  RAPs 
(consistent  with  World  Bank 
Operational  Policy  4.12)  and  EMPs, 
each  as  needed  and  as  satisfactory  to  the 
MCC,  and  occupational  health  and 
safety  standards. 

(ii)  Construction  of  up  to  247 
distribution  line  extensions  consisting 
of  new  33kV,  llkV,  and  low  voltage 
lines  and  customer  connections  in  the 
six  regions. 

(iii)  Reinforcement  and  rehabilitation 
of  up  to  22  substations  in  the  six 
regions,  including  new  and  replacement 
transformers  and  switchgear. 

(iv)  Capacity  building  and  technical 
support  for  TANESCO,  including 
assistance  with  preparation  of  the 
engineering  design  and  bidding 
dociunents,  tender  review,  supervision 
of  construction,  project  management, 
and  quality  control. 

(v)  Project  coordination  and 
construction  supervision  of  all 
improvements  and  upgrades  under  the 
Distribution  Systems  Rehabilitation  and 
Extension  Activity. 

3.  Beneficiaries 

The  total  number  of  beneficiaries  of 
the  Energy  Sector  Project  by  2020  is 
estimated  to  be  252,000  households  and 
businesses  receiving  better  quality  and 
availability  of  electricity,  as  well  as 
approximately  88,000  previously  un¬ 
served  households  and  businesses 
receiving  electricity  for  the  first  time. 

The  Malagarasi  Hydropower  and 
Kigoma  Distribution  Activity  is 
expected  to  directly  benefit 
approximately  13,000  newly  served 
households  and  businesses  by  2020 
through  new  connections  to  the 
electricity  grid;  an  additional  7,000 
households,  businesses  and  institutions 
(such  as  port  operations,  fish  and 
agricultural  processing  facilities, 
tourism  facilities,  and  a  hospital)  are 
likely  to  benefit  from  power  that  is  more 
available  and  reliable,  less  costly,  and  of 
better  quality.  In  addition,  the 
Distribution  Systems  Rehabilitation  and 


Extension  Activity  is  expected  to  reach 
approximately  47,000  beneficiaries 
through  newly  served  households  and 
businesses  by  2020  and  187,000 
beneficituries  through  existing 
households  and  businesses.  Agricultural 
processing,  small-scale  retail  and  the 
service  industry  (such  as  commercial 
retailers  and  restaurants)  are  among  the 
main  sectors  that  will  benefit  firom  the 
availability  of  increased,  more  reliable, 
and  better  quality  power  supply.  The 
Zanzibar  Interconnector  Activity  is 
expected  to  provide  significant  benefits 
to  energy  consumers  in  Unguja  and  to 
assist  growth  in  its  vital  tourism  sector. 

4.  Donor  Coordination:  Role  of  Private 
Sector  and  Civil  Society 

Donors,  including  the  governments  of 
Sweden,  Norway,  Japan,  the  World 
Bank  and  the  Afi)B,  among  others,  play 
an  active  role  in  improving  Tanzania’s 
energy  sector  through  technical 
assistance  and  infrastructure  projects. 
The  Energy  Sector  Project  has  benefited 
significantly  from  these  donors’ 
activities.  For  example,  the  Malagarasi 
hydropower  plant  project  benefited 
from  a  pre-feasibility  study  financed  by 
the  AfDB.  The  MCC’s  due  diligence 
review  of  the  Distribution  Systems 
Rehabilitation  and  Extension  Activity 
benefited  from  active  support  of  the 
Swedish  International  Development 
Cooperation  Agency  and  the  World 
Bank. 

The  Government  has  been  engaged  in 
an  extensive  consultative  process  that 
allowed  civil  society,  along  with  the 
business  community,  to  discuss  local 
needs  and  priorities  relating  to  the 
Energy  Sector  Project.  Such  consultation 
is  expected  to  continue  during  the 
implementation  of  the  Energy  Sector 
Project. 

5.  USAID 

The  USAID  currently  does  not  have 
activities  specifically  in  Tanzania’s 
energy  sector.  However,  as  appropriate, 
the  MCC  and  the  USAID,  with  the 
cooperation  of  the  Government,  will 
work  to  identify  potential  opportunities 
for  coordination  on  the  Energy  Sector 
Project,  especially  in  connection  with 
community-based  natural  resource  and 
wildlife  management  programs  in 
proximity  to  the  Project  Activities  of  the 
Energy  Sector  Project. 

6.  Sustainability 

To  enhance  institutional 
sustainability  of  the  Energy  Sector 
Project,  the  Government  will  undertake 
certain  reforms  described  in  Section  7 
below.  Hiring  of  qualified  engineering, 
design,  construction  and  supervisory 
firms  to  implement  the  Energy  Sector 


Project,  and  provision  of  necessary  ' 
technical  assistance  to  TANESCO  is 
expected  to  contribute  to  the 
sustainability  of  the  Energy  Sector 
Project  as  well. 

While  it  is  unlikely  that  the  Energy 
Sector  Project  will  result  in  any 
significant  negative  environmental 
impacts,  the  potentied  direct,  indirect, 
induced,  and  cumulative  environmental 
impacts  of  the  Energy  Sector  Project  will 
be  examined  through  the  execution  of 
appropriate  environmental  assessments 
to  be  conducted  during  the  final  design 
phase  of  the  Energy  Sector  Project,  and 
will  be  addressed  through 
implementation  of  appropriate 
mitigation  measures.  Specifically, 
potentially  significant  resettlement 
issues  associated  with  the  current 
transmission  line  design  under  the 
Zanzibar  Interconnector  Activity  will  be 
mitigated  through  rerouting  of  the  cable 
through  open  or  less  densely  populated 
areas.  In  addition,  under  the  Malagarasi 
Hydropower  and  Kigoma  Distribution 
Activity,  detailed  studies  will  be 
required  to  assess  the  impact  of  reduced 
water  flows  and  determine  minimum 
ecological  flows,  to  assess  needs  for  fish 
migration  to  spawning  grounds,  and  to 
study  water  quality  impacts  and 
potential  impacts  of  water-related 
diseases.  Detailed  access  road 
alignments  and  distribution  line 
alignments  will  be  completed  and 
assessed,  and  land  acquisition  needs 
confirmed  to  allow  for  the  preparation 
of  a  RAP.  Further  study  on  the 
Malagarasi  hydropower  plant’s 
relationship  with  other  proposed 
hydropower  and  irrigation  activities  on 
the  Malagarasi  River  and  potential 
cumulative  effects,  if  any,  will  be 
required,  in  addition  to  considerations 
of  both  upstream  and  downstream 
usage.  The  environmental  assessment  to 
be  undertaken  in  connection  with  the 
Distribution  Systems  Rehabilitation  and 
Extension  Activity  will  include  special 
attention  to  the  Iringa  site,  in  which 
some  of  the  distribution  lines  will  cross 
within  the  boundaries  of  the  Ruaha 
National  Park. 

7.  Policy,  Legal  and  Regulatory  Reforms 

The  implementation  by  the 
Government,  to  the  satisfaction  of  the 
MCC  in  its  discretion,  of  the  policy, 
legal  and  regulatory  reforms  described 
below  shall  be  conditions  precedent  to 
the  specified  Disbursements. 

(a)  An  Electricity  Act,  agreeable  to 
stakeholders  including  the  MCC,  is 
enacted  and  in  full  force  and  effect  prior 
to  the  initial  disbursement  of  MCC 
Funding  for  the  Energy  Sector  Project. 

(b)  The  Government  shall  support 
TANESCO ’s  corporate  objective  of 
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moving  towards  financial  self- 
sufficiency  through,  at  a  minimum, 
tariff  reform  that  reflects  full  cost 
recovery,  prior  to  the  initial 
disbursement  of  MCC  Funding  for  the 
Energy  Sector  Project. 

(c)  The  Government  shall  ensure  that 
the  composition  of  TANESCO’s  board  of 
directors  is  such  that  a  majority  of  board 
members  are  independent  and 
professional  members,  with  private 
sector  representation,  prior  to  the  initial 
disbursement  of  MCC  Funding  for  the 
Energy  Sector  Project. 

D.  Water  Sector  Project 

1.  Background 

Tanzania  faces  a  serious  shortage  of 
access  to  potable  water,  resulting  in  a 
high  incidence  of  water-related  diseases, 
decreased  workforce  productivity,  and 
constrained  business  growth.  The  Water 
Sector  Project  includes  investments  in 
bulk  water  supply  for  two  urban  areas, 
Dar  es  Salaam  and  Morogoro,  which 
investments  will  increase  the  quantity 
and  reliability  of  potable  water  for 
domestic  and  commercial  use.  By 
increasing  the  volume  of  water  supply, 
the  Water  Sector  Project  is  expected  to 
reduce  the  incidence  of  water-related 
disease,  increase  time  available  for 
productive  activities  including 
education,  promote  greater  investments 
in  physical  capital,  and,  ultimately,  lead 
to  an  increase  in  income. 

2.  Project 

The  Water  Sector  Project  consists  of 
the  three  Project  Activities  described 
below.  These  Project  Activities  are 
expected,  individually  and  jointly,  to 
improve  significantly  the  water  supply 
to  Dar  es  Salaam  and  Morogoro  as 
described  below. 

(a)  Lower  Ruvu  Plant  Expansion 
Activity. 

MCC  Funding  will  be  used  to  expand 
the  capacity  of  the  Lower  Ruvu  water 
treatment  plant  serving  the  Dar  es 
Salaam  area,  from  about  180  million 
liters  per  day  to  approximately  270 
million  liters  per  day.  Specifically,  MCC 
Funding  will  support: 

(i)  Feasibility  studies,  final  design  and 
an  environmental  and  social 
assessment,  together  with  any  resulting 
RAPs  (consistent  with  World  Bank 
Operational  Policy  4.12)  and  EMPs, 
each  as  needed  and  as  satisfactory  to  the 
MCC,  and  occupational  health  and 
safety  standards. 

(ii)  Raw  water  system  (e.g.,  grit 
chamber  and  pumps),  treatment  system 
[e.g.,  flow  diversion  chamber,  crossflow 
clarifier,  declining  rate  filters,  and 
chemical  feed  facilities),  treated  water 
system  (e.g.,  high  service  pump  station 


and  clearwell),  power  and  controls 
system,  and  solid  handling  facility  (e.g., 
sludge  lagoon  system). 

(iii)  Capacity  building  and  technical 
support  for  Dar  es  Scdaam  Water  and 
Sewerage  Authority  {“DAWASA"). 

(iv)  Project  coordination  and 
construction  supervision  of  all 
improvements  and  upgrades  under  the 
Lower  Ruvu  Plant  Expansion  Activity. 

DAWASA  will  be  tne  Implementing 
Entity  for  the  Lower  Ruvu  Plant 
Expansion  Activity. 

(b)  Non-Revenue  Water  Activity. 

MCC  Funding  will  be  used  to  improve 

the  system  efficiencies  of  DAWASA 
through  reduction  of  non-revenue  water 
via  reduction  in  physical  leaks  and 
commercial  losses.  Specifically,  MCC 
Funding  will  support: 

(i)  A  comprehensive  assessment  of 
both  (1)  the  locations  and  volumes  of 
physical  leaks  and  (2)  billing  and 
collection  deficiencies  and  losses. 

(ii)  An  environmental  assessment, 
together  with  any  resulting  RAPs 
(consistent  with  World  Bank 
Operational  Policy  4.12)  and  EMPs, 
each  as  needed  and  as  satisfactory  to  the 
MCC. 

(iii)  Prepeu'ation  of  a  performance- 
based  contract  with,  and  a  procurement 
of,  a  private  operator  that  will 
implement  the  non-revenue  water  • 
reduction  program  based  on  specific 
benchmarks  established  in  the 
assessment  described  in  Section  2(b)(i) 
above. 

(iv)  Capacity  building  and  technical 
support  for  Dar  es  Salaam  Water  and 
Sewerage  Company  {"DAWASCO”)  and 
DAWASA  pertaining  to  the 
performance-based  contract  described  in 
Section  2(b)(iii)  above  and  system-wide 
planning  and  operations. 

(v)  Project  coordination  and 
construction  supervision  of  all 
improvements  and  upgrades  under  the 
Non-Revenue  Water  Activity. 

DAWASA  is  expected  to  be  the 
Implementing  Entity  for  the  Non- 
Revenue  Water  Activity. 

(c)  Morogoro  Water  Supply  Activity. 

MCC  Funding  will  be  used  to  improve 

water  supply  in  Morogoro  and  to  help 
Morogoro  Water  and  Sewarage 
Authority  [“ MORUWASA")  move 
towards  achieving  financial 
sustainability.  Specifically,  MCC 
Funding  will  support: 

(i)  Revised  master  plan,  feasibility 
studies,  final  design  and  an  additional 
environmental  assessment,  together 
with  any  resulting  RAPs  (consistent 
with  World  Bank  Operational  Policy 
4.12)  and  EMPs,  each  as  needed  and  as 
satisfactory  to  the  MCC. 

(ii)  Rehabilitation  of  Mambogo  water 
intake  and  water  treatment  plant. 


including  a  water  treatment  plant  with 
approximate  capacity  of  6,000,000 
million  liters  per  day,  and  associated 
works. 

(iii)  Improvements  of  water  transfer  in 
the  existing  distribution  network, 
including  rehabilitation  of  Mafiga  water 
treatment  plant  facilities,  about  1.9  km 
of  pressure  main,  and  associated  works. 

(Iv)  Capacity  building  and  technical 
support  for  MORUWASA. 

(v)  Project  coordination  and 
construction  supervision  of  all 
improvements  and  upgrades  under  the 
Morogoro  Water  Supply  Activity. 

MORUWASA  will  he  the 
Implementing  Entity  for  the  Morogoro 
Water  Supply  Activity. 

3.  Beneficiaries 

The  Water  Sector  Project  is  expected 
to  benefit  approximately  616,000 
households  in  Dar  es  Salaam  and 
approximately  51,000  households  in 
Morogoro  by  providing  better  quality 
and  more  reliable  water  supply. 
Businesses  relying  on  network  water 
will  also  benefit  fi’om  these  service 
improvements.  Benefits  from  the  Project 
Activities  under  the  Water  Sector 
Project  include  reductions  in  water- 
related  disease,  increased  time  available 
for  productive  activities  such  as  labor 
and  education,  and  increased 
investments  in  physical  and  human 
capital. 

4.  Donor  Coordination;  Role  of  Private 
Sector  and  Civil  Society 

All  the  components  of  the  Water 
Sector  Project  are  priority  projects 
identified  under  the  Water  Sector 
Development  Program  2006-2025 
(“WSDP”).  The  WSDP  was  designed 
under  the  sector  wide  approach  to 
planning  with  the  objectives  of  equity  of 
water  access,  water  managment 
capacity,  and  proper  maintenance  of 
water  and  sanitation  sytstems,  use  of 
environmentally  sound  technologies 
and  effective  water  tariffs,  billing  and 
revenue  collection  mechanism.  The 
donors  participating  in  the  WSDP 
include  the  governments  of  Germany, 
the  Netherlands,  France,  and  Japan  as 
well  as  the  United  Nations  Development 
Programme,  the  United  Nations 
Children’s  Fund,  Food  and  Agriculture 
Organization  and  the  AfDB  (collectively 
referred  to  as  the  “Development 
Partners  Group — WateP’).  The  MCC  has 
been  coordinating  with  the 
Development  Partners  Group — Water, 
and  will  continue  to  explore 
opportunities  to  use  various  features  of 
the  WSDP,  to  the  maximum  extent 
possible,  in  order  to  reduce  transaction 
costs  and  avoid  building  parallel 
structures. 
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Private  sector  firms  are  expected  to 
participate  in  the  bids,  and  perform, 
studies,  design,  construction,  and 
construction  supervision  associated 
with  the  Water  Sector  Project. 

5.  USAID 

Various  USAID  projects  in  Tanzania 
include  components  related  to  the  water 
sector,  although  no  current  USAID 
program  is  exclusively  focused  on  the 
water  sector.  The  USAID  is  actively 
engaged  in  water  policy  matters  in 
Tanzania,  including  through  the 
USAID’s  participation  in  the 
Development  Partners  Group — Water. 
The  MCC  expects  to  work  with  the 
USAID  to  identify  potential 
opportunities  for  coordination  with 
respect  to  the  Water  Sector  Project. 

6.  Sustainability 

By  strengthening  and  enhancing 
operations  of  the  water  and  sewerage 
authorities  in  two  major  urban 
locations,  the  Water  Sector  Project  seeks 
to  enhance  the  sustainable  operation  of 
Tanzania’s  water  sector.  The  water  and 
sewerage  authorities  will  be  required  to 
submit  rate  cases  aimed  at  achieving 
operational  and  maintenance  financial 
sustainability  within  the  Compact  Term 
and  a  sustainable  trend  for  recovery  of 
asset  depreciation.  While  it  is  unlikely 
that  the  Water  Sector  Project  will  result 
in  any  significant  negative 
environmental  impacts,  the  potential 
direct,  indirect,  induced,  and 
cumulative  environmental  impacts  of 
the  Water  Sector  Project  will  be 
examined  through  the  execution  of 
appropriate  environmental  assessments 
to  be  conducted  during  the  final  design 
phase  of  the  Water  Sector  Project,  and 
appropriate  mitigation  measures  will  be 
implemented.  For  those  Project 
Activities  of  the  Water  Sector  Project 
that  relate  to  water  supply,  MCA- 
Tanzania  will  ensure  that  feasibility 
studies  include  efforts  to  identify  the 
most  appropriate  and  environmentally 
sustainable  water  sources  to  meet  future 
demand  and  are  available  to  the  poor.  In 
addition,  MCA-Tanzania  will  ensure 
that  EMPs  are  developed,  implemented 
and  monitored  for  all  Project  Activities 
of  the  Water  Sector  Project,  each  in 
accordance  with  the  provisions  of  this 
Compact  and  any  relevant  supplemental 
agreements.  MCA-Tanzania  also  will 
pay  particular  attention  to  gender  issues 
to  support  the  sustainability  and 
enhance  the  design  of  each  Project 
Activity  of  the  Water  Sector  Project 
through  the  Gender  Integration  Action 
Plan  and  final  design. 


E.  Implementation 

The  implementation  framework  and 
the  plan  for  ensuring  adequate 
governance,  oversight,  management, 
monitoring  and  evaluation  and  fiscal 
accountability  for  the  use  of  MCC 
Funding  is  summarized  below.  The 
MCC  and  the  Government  shall  enter 
into  the  PIA,  and  any  other  agreements 
in  furtherance  of  this  Compact,  all  of 
which,  together  with  this  Compact,  shall 
set  out  certain  rights,  responsibilities, 
duties  and  other  terms  relating  to  the 
implementation  of  the  Program. 

1.  MCC 

The  MCC  shall  take  all  appropriate 
actions  to  carry  out  each  of  its 
responsibilities  in  connection  with  this 
Compact  and  the  PIA,  including  the 
exercise  of  its  approval  rights  in 
connection  with  the  implementation  of 
this  Compact  and  the  Program. 

2.  Government;  MCA-Tanzania: 
Consultative  Committees 

(a)  The  Government  shall  form  an 
entity  empowered  to  carry  out  the 
Government’s  obligations  and  to 
implement  the  Program  under  this 
Compact  and  the  PIA  (“MCA- 
Tanzania,”  which,  as  an  institution  of 
the  Government,  is,  for  the  avoidance  of 
doubt,  included  in  the  defined  term 
“Government”),  and  shall  ensure  that 
MCA-Tanzania  takes  all  appropriate 
actions  to  implement  the  Program, 
including  the  performance  of  the  rights 
and  responsibilities  designated  to  it  by 
the  Government  pursuant  to  this 
Compact  and  the  PIA. 

(i)  Governing  Board.  MCA-Tanzania 
shall  be  governed  by  a  governing  board 
(“Governing  Board”)  that  will  hav^  final 
decision-making  authority  over  the 
implementation  of  the  Program.  The 
Governing  Board  shall  consist  of:  seven 
representatives  from  the  Government, 
including  at  least  one  representative  of 
Zanzibar,  and  four  representatives  from 
the  private  sector  and  the  civil  society, 
at  least  one  of  whom  shall  represent  an 
environmental  non-governmental 
organization  and  at  least  one  of  whom 
shall  be  from  Zanzibar.  The  private 
sector  and  civil  society  representatives 
shall  be  selected  as  the  result  of  a 
transparent  selection  process  approved 
by  the  MCC.  The  Governing  Board 
composition  shall  be  determined  taking 
to  account  the  need  for  gender  balance 
among  the  Governing  Board  members. 

(ii)  Secretariat.  A  secretariat 
(“Secretariat”)  shall  support  the 
Governing  Board  in  the  implementation 
of  the  Program.  A  Chief  Executive 
Officer  will  manage  the  day-to-day 
activities  of  MCA-Tanzania  and  will  be 


supported  by:  (1)  Deputy  Chief 
Executive  Officer  (Tanzania  mainland): 
(2)  Deputy  Chief  Executive  Officer 
(Zanzibar);  (3)  Director  of  Finance  and 
Administration;  (4)  Director  of  the 
Transport  Sector  Project;  (5)  Director  of 
the  Energy  Sector  Project:  (6)  Director  of 
Water  Sector  Project;  (7)  Director  of 
Procurement:  (8)  Director  of 
Environmental  tmd  Social  Impact;  (9) 
Director  of  Monitoring  and  Evaluation; 
(10)  General  Counsel;  and  (11)  Internal 
Auditor;  together  with  such  other 
managers  and  officers  as  may  be  agreed 
upon  by  the  Government  and  the  MCC. 
The  senior  staff  shall  be  supported  by 
appropriate  administrative  personnel. 

(b)  With  prior  written  consent  of  the 
MCC,  the  Government  may  designate  an 
entity  to  implement  some  or  all  of  the 
Government’s  obligations  or  to  exercise 
any  rights  of  the  Government  under  this 
Compact  or  the  PIA.  The  Government’s 
designation  to  an  entity  (whether  MCA- 
Tanzania  or  otherwise)  will  not  relieve 
the  Government  of  any  designated 
obligations  and  rights,  for  which  the 
Government  will  retain  full 
responsibility.  For  the  avoidance  of 
doubt,  upon  any  such  designation,  any 
reference  in  this  Compact,  the  PIA  or 
any  related  agreement  to  an  action  or 
requirement  of  the  Government  or  to  an 
agreement  to  which  the  Government  is 
a  party  shall  be  a  reference  to  the 
Government  and  each  such  designated 
entity. 

(c)  The  Government  shall  establish 
special  consultative  committees  that 
will  continue  the  consultative  process 
throughout  the  Compact  Term.  These 
special  consultative  committees  shall  be 
established  satisfactory  to  the  MCC  and 
consistent  with  the  MCC’s  Guidelines 
for  Accountable  Entities  and 
Implementation  Structures  delivered  by 
the  MCC  to  the  Government  or  posted 
on  the  MCC  Web  site  or  otherwise  made 
publicly  available.  The  members  of  each 
special  consultative  committee  shall 
include  non-govemmental 
organizations,  the  private  sector,  civil 
society,  and  local  and  regional 
governments  from  the  applicable  region. 
The  membership  of  these  special 
consultative  committees  shall  be 
determined  taking  to  account  the  need 
for  gender  balance  among  the  special 
consultative  committee  members  and 
shall  be  agreed  to  between  MCA- 
Tanzania  and  the  MCC.  Each  special 
consultative  committee  shall  provide 
advice  and  input  to  the  Governing 
Board  and  the  Secretariat  regarding 
issues  related  to  the  implementation  of 
the  Program,  shall  meet  regularly  (in  a 
format  and  on  a  schedule  to  be  agreed 
to  between  the  MCC  and  the 
Government)  and  shall  receive  regular 
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Program  updates  from  MCA-Tanzania. 
These  special  consultative  committees 
will  not  have  decision-making 
authority,  but  will  serve  as  a  mechanism 
for  ongoing  consultations  between  the 
Government  and  the  public. 

(d)  MCA-Tanzania  may  provide  MCC 
Funding  to  one  or  more  pre-determined 
ministries,  bureaus  or  agencies  of  the 
Government  [“Implementing  Entity”) 
based  on  their  expertise  to  implement 
any  Project,  Project  Activity  or  any  of  its 
components  under  an  agreement  that 
sets  forth  the  responsibilities  of  such 
Implementing  Entity  and  any  other 
appropriate  terms  and  conditions 
[“Implementing  Entity  Agreement”). 

3.  Banking  Services,  Fiscal  Management 
and  Procurement 

(a)  The  Government  shall  ensure  that 
a  bank  [“Bank”.)  is  appointed,  and  the 
Permitted  Accounts  are  established  and 
banking  services  provided,  in 
accordance  with  the  terms  of  this 
Compact  and  the  PIA  who  will  provide 
a  broad  range  of  banking  services 
required  by  MCA-Tanzania  to 
implement  the  Program.  The 
Government  shall  take  all  appropriate 
actions  to  ensure  that  the  Bank  perform 
these  services  in  accordance  with  the 
terms  of  this  Compact,  the  PIA  and  any 
other  agreements  to  which  the  Bank  is 
a  party.  The  Government  shall  set  out 
the  roles  and  responsibilities  of  the 
Bank  in  one  or  more  agreements  with 
the  Bank  to  be  entered  into  between 
MCA-Tanzania  and  the  Bank  [“Bank 
Agreement”). 

(b)  The  Government  shall  ensure  that 
a  fiscal  agent  [“Fiscal  Agent”)  is 
appointed  in  accordance  with  the  terms 
of  this  Compact  and  the  PIA  who  will 
provide  a  broad  range  of  financial 


management  services  required  by  MCA- 
Tanzania  to  implement  the  Program. 

The  Government  shall  take  all 
appropriate  actions  to  ensure  that  the 
Fiscal  Agent  perform  these  services  in 
accordance  with  the  terms  of  this 
Compact,  the  PIA  and  any  other 
agreements  to  which  the  Fiscal  Agent  is 
a  party  and  in  accordance  with 
internationally  accepted  standards  of 
accounting  and  financial  management. 
The  Government  shall  set  out  the  roles 
and  responsibilities  of  the  Fiscal  Agent 
in  one  or  more  agreements  with  the 
Fiscal  Agent  to  be  entered  into  between 
MCA-Tanzania  and  the  Fiscal  Agent 
[“Fiscal  Agent  Agreement”). 

(c)  The  Government  shall  ensure  that 
one  or  more  procurement  agents  (each, 
a  “Procurement  Agent”)  are  appointed 
in  accordance  with  the  terms  of  this 
Compact  and  the  PIA  who  will  provide 
specified  procurement  activities 
required  by  MCA-Tanzania  to 
implement  the  Program.  The 
Government  shall  take  all  appropriate 
actions  to  ensure  that  each  Procurement 
Agent  perform  these  services  in 
accordance  with  the  terms  of  this 
Compact,  the  PIA  and  any  other 
agreements  to  which  the  Procurement 
Agent  is  a  party  and  in  accordance  with 
the  MCC  Program  Procurement 
Guidelines.  The  Government  shall  set 
out  the  roles  and  responsibilities  of  each 
Procurement  Agent  in  one  or  more 
agreements  with  such  Procurement 
Agent  to  be  entered  into  between  MCA- 
Tanzania  and  the  Procurement  Agent 
(“Procurement  Agent  Agreement”). 

Annex  II  Program  Budget 
1.  General 

The  Multi-Year  Financial  Plan 
Summary  below  sets  forth  the  estimated 

Multi-Year  Financial  Plan  Summary^ 

[US$  000] 


annual  contribution  of  MCC  Funding  for 
Program  administration.  Program 
monitoring  cmd  evaluation,  and 
implementing  each  Project.  The 
Government’s  contribution  of  resources 
will  consist  of  “in-kind”  and  other 
contributions  or  amounts  required 
effectively  to  satisfy  the  requirements  of 
Section  2.5(a)  of  this  Compact.  In 
accordance  with  the  PIA,  the 
Government  will  develop  and  adopt  on 
a  quarterly  basis  a  detailed  financial 
plan  (as  approved  by  the  MCC)  setting 
forth  annual  and  quarterly  funding 
requirements  for  the  Program  (including 
administrative  costs)  and  for  each 
project,  projected  both  on  a  commitment 
and  cash  requirement  basis. 

2.  Modifications 

To  preserve  administrative  flexibility, 
the  Parties  may  by  written  agreement  (or 
as  otherwise  provided  in  the  PIA), 
without  amending  this  Compact,  change 
the  designations  and  allocations  of 
funds  among  the  Projects,  the  Project 
Activities,  or  any  activity  under 
Program  administration  or  monitoring 
and  evaluation,  or  between  a  Project 
identified  as  of  entry  into  force  of  the 
Compact  and  a  new  project;  provided, 
however,  that  any  such  change  (a)  is 
consistent  with  the  Project  Objectives 
and  the  PIA,  (b)  does  not  materially 
adversely  affect  the  applicable  Project  or 
any  activity  under  Program 
administration  or  monitoring  and 
evaluation,  (c)  does  not  cause  the 
amount  of  MCC  Funding  to  exceed  the 
aggregate  amount  specified  in  Section 
2.1  of  this  Compact,  and  (d)  does  not 
cause  the  Government’s  obligations  or 
responsibilities  or  overall  contribution 
of  resources  to  be  less  than  specified  in 
Section  2.5(a)  of  this  Compact. 


Project 

1 

Year  1  + 
GIF 

Year  2 

Year  3 

Year  4 

Year  5 

Total 

1.  Transport 

A.  Mainland  Trunk  Roads  Activity  . 

B.  Zanzibar  Rural  Roads  Activity  . 

C.  Road  Maintenance  Activity  . 

D.  Mafia  Island  Airport  Activity  . 

Sub-Total  . 

2.  Energy 

A.  Zanzibar  Interconnector  Activity . 

21,552 

84,406 

147,131 

82,606 

37,081 

372,776 

B.  Malagarasi  Hydropower  &  Kigoma  Distribution  Activity  .. 

C.  Distribution  Systems  Rehabilitation  and  Extension  Activ- 

Sub-Total  . 

3.  Water 

A.  Lower  Ruvu  Plant  Expansion  Activity  . 

16,646 

45,501 

53,435 

59,083 

31,806 

206,471 

B.  Non-Revenue  Water  Activity . 

Sub-Total  . 

4.  Monitoring  and  Evaluation 

5,845 

16,959 

17,786 

16,838 

8,908 

66,336 

i 
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Multi-Year  Financial  Plan  Summary  ^ — Continued 

[US$  ’000] 


Project 

Year  1  + 
CIF 

Year  2 

Year  3 

Year  4 

Year  5 

lotal 

1,000 

1,000 

4,500 

5.  Program  Administration  and  Audits 

Sub-Total  . 

Total  Estimated  MCC  Contribution  . 

11,202 

7,615 

7,868 

7,968 

42,553 

155,481 

227,252 

167,395 

90,263 

698,136 

■♦Costs  indicated  in  the  table  above  for  all  Project  Activities  under  the  relevant  Projects  include,  as  appropriate:  engineering  and  environmental 
studies;  implementation  of  EMPs  and  RAPs;  technical  assistance;  coordination;  contingencies;  project  management;  and  construction 
supervision. 


Annex  III  Summary  of  Monitoring 
and  Evaluation  Plan 

This  Annex  III  to  this  Compact  (the 
"M&’E  Annex”)  generally  describes  the 
components  of  the  monitoring  and 
evaluation  plan  (the  ‘'MB'S  Plan”)  for 
the  Program.  Each  capitalized  term  in 
this  Annex  III  shall  have  the  same 
meaning  given  such  term  elsewhere  in 
this  Compact. 

1.  Overview 

The  MCC  and  the  Government  (or  a 
mutually  acceptable  Government 
affiliate  or  permitted  designee)  shall 


formulate,  agree  to  and  the  Government 
shall  implement,  or  cause  to  be 
implemented,  an  M&E  Plan  that 
specifies  (a)  how  progress  toward  the 
Compact  Goal  and  the  Project  Objectives 
will  be  monitored,  [“Monitoring 
Component”),  (b)  process  and  timeline 
for  the  monitoring  of  planned,  ongoing, 
or  completed  Project  Activities  to 
determine  their  efficiency  and 
effectiveness,  and  (c)  a  methodology  for 
assessment  and  rigorous  evaluation  of 
the  outcomes  and  impact  of  the  program 
[“Evaluation  Component”).  Information 
regarding  the  Program’s  performance, 


including  the  M&E  Plan,  and  any 
amendments  or  modifications  thereto, 
as  well  as  progress  and  other  reports, 
will  be  made  publicly  available  on  the 
MCA-Tanzania  Web  site  and  elsewhere. 

2.  Program  Logic 

The  Tanzania  program  monitoring 
and  evaluation  plan  shall  be  built  on  the 
program  logic  model  below,  which  is  a 
graphical  representation  of  the  program 
showing  the  sequence  of  results  and  the 
causal  links  between  outcomes, 
objectives,  and  ultimately  the  Compact 
Goal. 


The  Program’s  focus  on  infi'astructure 
is  an  essential  part  of  addressing 
Temzania’s  development  challenges  in 
accordance  with  the  MKUKUTA/ 


MKUZA.  The  Transport  Sector  Project  is 
based  on  the  logic  that  improvements  in 
the  road  network  and  airports  can 
reduce  transport  costs  to  regional. 


national  and  international  markets, 
thereby  catalyzing  growth  in  sectors  that 
rely  on  good  transportation  links,  such 
as  agriculture  and  tourism.  The  Energy 
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Sector  Project  will  provide  reliable 
electricity  to  households  and 
businesses,  allowing  for  an  increase  in 
the  scale  and  scope  of  productive 
activities  and  increased  value  added  for 
businesses  in  project  areas.  The  logic 
behind  the  Water  Sector  Project  is  that 
by  increasing  the  supply  of  potable 
water  for  households,  mortality  and 
morbidity  from  water-related  diseases 
will  decrease,  leading  to  increased 
investment  human  and  physical  capital. 
In  addition,  increasing  the  reliability  of 
potable  water  should  lead  to  increased 
investments  in  productive  assets  by 
business. 

3.  Monitoring  Component 

(a)  Indicators.  The  M&E  Plan  shall 
measure  the  results  of  the  Program  using 
quantitative,  objective  and  reliable  data 
[“Indicators”).  Each  Indicator  will  have 
one  or  more  expected  results  that 
specify  the  expected  value  and  the 


expected  time  by  which  that  result  will 
be  achieved  [“Target”).  The  M&E  Plan 
will  measure  and  report  four  types  of 
Indicators.  First,  the  Compact  Goal 
Indicators  (each,  a  “Goal  Indicator^') 
will  measure  the  impact  of  the  Program 
on  the  incomes  of  Tanzanians  who 
participate  or  are  covered  by  the 
Program  (collectively,  “Beneficiaries”). 
Second,  Objective  Indicators  (each,  an 
“Objective  Indicator”)  will  measure  the 
final  results  of  the  Projects  in  order  to 
monitor  their  success  in  meeting  the 
Project  Objectives.  Third,  Outcome 
Indicators  (each,  an  “Outcome 
Indicatof’)  will  measure  the 
intermediate  results  of  goods  and 
services  delivered  under  each  Project  in 
order  to  provide  an  early  measure  of  the 
likely  impact  of  the  Projects  on  the 
Project  Objectives.  Fourth,  Project 
Activity  Indicators  (each,  an  “Activity 
Indicator'’)[each  of  Goal  Indicator, 
Objective  Indicator,  Outcome  Indicator 


and  Activity  Indicator,  an  “Indicator’’) 
will  measure  the  delivery  of  key  goods 
and  services  in  order  to  monitor  the 
pace  of  Project  Activity  execution.  For 
each  Outcome  Indicator,  Objective 
Indicator,  and  Goal  Indicator,  the  M&E 
Plan  will  define  a  strategy  for  obtaining 
and  verifying  the  value  of  such  Indicator 
prior  to  undertaking  any  activity  that 
affects  the  value  of  such  Indicator  (such 
value,  a  “Baseline”).  All  Indicators  will 
be  disaggregated  by  gender,  income 
level  and  age,  to  the  extent  practicable. 
Subject  to  prior  written  approval  from 
the  MCC,  MCA-Tanzania  may  add 
Indicators  or  refine  the  Targets  of 
existing  Indicators. 

(i)  Goal  Indicators.  The  M&E  Plan 
shall  contain  the  Goal  Indicators  listed 
in  the  table  below,  with  their 
definitions,  unit  of  measurement, 
baseline,  and  Year  5  with  and  without 
Projects. 


Goal  level  indicators 


Result 

Indicator 

Definition 

Economic  Growrth . 

Regional  GDP  . 

Regional  GDP  increase  due  to 
T ransport  Sector  Project; 

Mbeya  and  Rukwa  regions 
(Tunduma  Sumbawanga 
road). 

Tanga  region  (Tanga 

Horohoro  road). 

Ruvuma  region  (Namtumbo- 
Songea  and  Peramiho 
Mbinga  roads). 

Zanzibar  . 

Pwani  region  (Mafia  airport) 

Regional  GDP  . 

Regional  GDP  increase  due  to 
Energy  Sector  Project;  ^ 

Kigoma  . 

Tanga  . . . 

Dodoma . 

Morogoro . 

Iringa  . . 

Mwanza . ; . 

Mbeya  . 

Zanzibar  . 

Regional  GDP  . 

_ 

Regional  GDP  increase  due  to 
Water  Sector  Project; 

Dar  es  Salaam  . 

Morogoro . 

Unit 


I  US$  millions 


US$  millions 


US$  millions 


n 

Baseline  i 

i 

Year  5  i 

without 

project 

Year  5 
with 
project 

1 

1275.9 

' 

1635.3 

1645.3 

699.0 

895.9 

898.3 

494.2 

633.4 

639.4 

•  366.8 

470.1 

1 

'  471.2 

235.3 

301.5 

,  302.3 

366.4 

441.4 

441.5 

■  657.0 

842.0 ; 

842.9 

342.1 

438.4  ' 

438.8 

615.1 

788.3 

789.1 

618.1 

792.2  : 

793.0 

959.8 

1230.2 

1231.4 

809.2 

1037.0 

1038.1 

366.8 

470.1  1 

470.3 

1821.1 

248i3 

2505.1 

75.3 

102.7 

1 _ 

103.1 

(ii)  Objective  and  Outcome  Indicators,  indicators  to  measure  results  at  the 
The  M&E  Plan  shall  contain  the .  '  Project  level, 

following  objective  and  outcome 


- 

"*  Transport  Sector  Project 

Objective  and  Outcome  Level  Indicators 

Result  ! 

Indicator 

Definition  ^ 

Unit 

Baseline 

Year  5 

Objective  Level  Indicators 

Increased  cash  crop 
revenue. 

j 

Cash-crop  revenue 

j 

r  1 

Tons  of  crops  sold  (in  price  ! 
per  ton  in  zone  of  influence 
of  road); 
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Transport  Sector  Project 
Objective  and  Outcome  Level  Indicators 


Result 

Indicator 

Definition 

Unit 

Baseline 

Year  5 

Tunduma  Sumbawanga  .. 

US$  millions  . 

58.2  . 

1.35  . 

67.8 

1.48 

Namtumbo-Songea  and 
Peramiho  Mbinga. 

7a  n  riba  r/Pemba 

41.0  . 

50.7 

8.0  . 

8.5 

Increased  aggregate 
spending  by  visi¬ 
tors  to  Mafia  Is¬ 
land. 

Aggregate  visitor 
spending  s. 

Sum  of  spending  by  all 
visitors  to  Mafia  Island. 

US$  millions  . 

3.2  . 

4.2 

Outcome  Level  Indicators 


Reduced  vehicle  op- 

International  rough- 

Measurement  of  pavement 

erating  costs  and 

ness  index  (IRI). 

roughness  on  targeted 

travel  times. 

roads; 

Tunduma  Sumbawanga  .. 

m/km . 

14.3  . 

2.5 

14.5  . . . 

2.5 

Namtumbo-Songea  and 

16.0  . 

2.5 

Peramiho  Mbinga. 

Zanzibar/Pemba  . 

15.0  . 

4.0 

Increased  traffic  vd- 

Average  annual 

Number  of  vehicles  by  type  on 

vehicles 

470  . 

810 

ume. 

daily  traffic 

MCC-upgraded  roads: 

530  . 

915 

i 

(AADT) 

Tunduma  Sumbawanga  . 

230  . 

390 

Tanga  Horohoro  . 

110  . 

180 

Namtumbo-Songea . 

26  . 

49 

Peramiho  Mbinga  . 

Zanzibar/Pemba  . 

Increased  air  pas- 

Number  of  passenger  arrivals 

passengers . 

12,000  . 

16,000 

senger  traffic  to 

j  Passenger  arrivals  ® 

at  Mafia  Island  airport. 

Mafia  Island. 

1  .  ..  _ 

1 

1 _  _ 1_ 

Energy  Sector  Project  Objective  and  Outcome  Level  Indicators 


Objective  Level  Indicator 


Increased  value 

Value  added . j 

Profits  plus  wages  of  enter- 

US$  . 

TBD  . 

TBD 

added  to  busi-  i 

I 

prises,  disaggregated  by  | 

nesses  in  Kigoma,  1 

i 

1 

Kigoma,  T&D  target  regions  I 

T&D  target  areas 
and  Unguja  Island. 

! 

and  Unguja  Island  1 

Outcome  Level  Indicators 

Increased  quantity  of 

Electricity  (kWh) 

Incremental  amount  of  elec- 

MWh/year . 

TBD  9  . 

,  TBD 

electricity  sold. 

sold. 

tricity  sold,  to  be 
disaggregated  by  target  re¬ 
gion  and  customer  types 

Increased  number  of 

New  power  cus- 

Number  of  new  connections 

power  customers. 

tomers. 

resulting  from  MCC  invest¬ 
ment,  disaggregated  by  tar¬ 
get  regions  and  customer 
types; 

i 

Maiagarasi  Hydropower  i 

number  . 

0  . 

2,500 

1 

and  Kigoma  Distribution 
Activity.  I 

1 

Distribution  Rehabilitation 

0  . 

35,000 

i 

I 

i  ■ 

and  Extension  Activity. 
Zanzibar  Interconnector 

0  . 

TBD 

Activity. 

Better  quality  power 

Power  quality . 

1  Frequency  and  magnitude  of 

number  and  mag- 

TBD6  . 

2%  improvement 

1  voltage  fluctuations  (%  devi- 

nitude  of  voltage 

over  baseline. 

i 

ation  from  standard  voltage 
level  each  hour)  at  primary 
substations  feeding  target 
regions/cities: 

deviations/day. 

1 

!  Maiagarasi  Hydropower 

and  Kigoma  Distribution 

1  Activity. 

•  • 

1  Distribution  Rehabilitation 

i  and  Extension  Activity. 

■ 
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Transport  Sector  Project 
Objective  and  Outcome  Level  Indicators 


Result 

Indicator 

Definition 

Unit 

Baseline 

Year  5 

Zanzibar  Interconnector 

More  reliable  power 

Power  reliability . 

Activity. 

Amount  of  energy  (MWh)  not 
served  to  target  regions  and 
customer  types,  as  a  result 
of  T&D  failure  (for  all  target 
regions)  and  generation  fail¬ 
ure  (for  Kigoma  region): 

Malagarasi  Hydropower 
and  Kigoma  Distribution 
Activity. 

Distribution  Rehabilitation 

MWh . 

TBD6 . 

15%  fewer  than 
baseline  per  year. 

• 

and  Extension  Activity. 
Zanzibar  Interconnector 

Power  outage  dura¬ 
tion. 

Activity. 

Duration  of  power  outages 
disaggregated  by  target  re¬ 
gions  and  customer  types: 

Malagarasi  Hydropower  and 
Kigoma  Distribution  Activity: 

Distribution  Rehabilitation  and 
Extension  Activity. 

Zanzibar  Interconnector  Activ¬ 
ity. 

hours/month  . 

_ 

TBD6 . . 

15%  fewer  than 
baseline  per  year. 

Water  Sector  Project 
Objective  and  Outcome  Level  Indicators 


Objective  Level  Indicators 


Investment  in  phys-  | 

Value  of  household-^ 

Total  value  of  household  as- 

US$  . 

TBD  ’0  . 

TBD 

ical  capital. 

assets.  1 

sets. 

Investment  in  human 

Average  years  of 

Average  years  of  education  j 

years . 

I  TBD  . 

TBD 

'  capital. 

education  com- 

completed. 

pleted. 

Reduced  prevalence 

Prevalence  of  diar- 

Total  number  of  diarrhea 

diarrhea  cases . 

TBD  . 

TBD 

of  water-related 

rhea®. 

cases: 

i 

diseases”. 

. 

1 

Dar  e.«!  Ralaam  . 

1 

Morogoro  . 

Prevalence  of  chol- 

Total  number  of  cholera 

cholera  cases . 

TBD  . 

TBD  . 

era. 

cases: 

1 

1 

Dar  es  Salaam 

1 

Morogoro 

Outcome  Level  Indicators 


Increased  number  of 

Number  of  house- 

Improved  source  for  drinking 

households . 

TBD  . 

households  using 
improved  water 
source. 

holds  using  im¬ 
proved  source  for 
drinking  water. 

water  is  defined  as  (a)  type 
of  source  =  household  con¬ 
nection  (in-home  or  in-yard), 
public  standpipe,  (b)  <30 
minutes  (go,  wait,  collect 
and  return),  (c)  <400  me¬ 
ters,  and  (d)  supplied  by 
provider  acting  within  the 
regulatory  framework  (incor¬ 
porates  issues  of  water 
quality  and  tariffs/afford¬ 
ability): 

Dar  es  Salaam 

Morogoro 

> 

Increased  number  of 
businesses  using 
improved  water 
source. 

Number  of  busi¬ 
nesses  using  im¬ 
proved  water 
source. 

Improved  source  comprises(a) 
business  connection,  (b)  24- 
hours/day  of  supply  and  (c) 
supplied  by  provider  acting 
within  the  regulatory  frame¬ 
work  (incorporates  issues  of 
water  quality  and  tariffs/af¬ 
fordability): 

businesses  . 

TBD  . 
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Transport  Sector  Project 
Objective  and  Outcome  Level  Indicators 


Result 

Indicator 

Definition 

Unit 

Baseline 

Year  5 

Increased  per  capita 
water  consumption. 

Volume  of  individual 
water  consump¬ 
tion. 

Dar  es  Salaam 

Morogoro 

Daily  per  capita  water  con¬ 
sumption  by  type  of  primary 
water  source:  in-home,  in¬ 
yard,  neighbor’s  yard,  public 
tap,  other: 

Dar  es  Salaam  . 

liters/capita/day  . 

in-home:  70  . 

in-yard:  40  . 

neighbor’s  yard:  40 

public  tap:  25 . 

other:  10 . 

in-home:  100  . 

in-home:  150 
in-yard:  87 
neighbor’s  yard:  87 
public  tap:  87 
other:  54 
in-home:  150 

in-yard:  70  . 

neighbor’s  yard:  40 

public  tap:  40 . 

other:  25 . 

in-yard:  145 
neighbor’s  yard:  83 
public  tap:  83 
other.  25 

s  Reporting  will  be  disaggregated  by  length  of  stay  and  visitor  category:  business,  leisure  and  holiday  (package  and  non-package),  visiting 
friends  and  relative,  government  and  other. 

®  Reporting  will  be  disaggregated  by  visitor  category:  business,  leisure  and  holiday  (package  and  non-package),  visiting  friends  and  relatives, 
government  and  other.  Baseline  and  target  are  annual  totals  but  data  will  be  reported  quarterly. 

^Target  regions  include:  (1)  Kigoma  region  (which  includes  towns  of  Kigoma,  Kasulu  and  Uvinza);  (ii)  Mwanza,  Tanga,  Morogoro,  Dodoma, 
Iringa  and  Mbeya  for  the  Distrubioth  Rehabilitation  and  Extenstion  Activity;  and  (iii)  Unguja  Island. 

^Target  customer  types  include  Tl,  T2,  T3,  T4  and  T5  (different  tariff  categories). 

®  Baseline  figures  will  be  estimated  during  Year  1  of  Compact  by  TANESCO  and  ZECO.  After  Year  1  baseline  is  determined,  TANESCO  and 
ZECO  will  report  annually  on  these  indicators. 

10  Baselines  and  targets  will  be  established  no  later  than  the  last  quarter  before  construction  begins. 

11  Reporting  will  be  disaggregated  by  age  group  and  data  will  be  collected  montly.  Monthly  baselines  will  be  established  using  2007  administra¬ 
tive  health  data. 


(iii)  Activity  Indicators.  Prior  to  any 
Disbursement  for  any  Project  Activity, 
the  Implementing  Entity  of  such  Project 
Activity  shall  propose  a  set  of  Activity 


Indicators  that  is  approved  in  writing  by  below  shows  a  notional  list  of  Activity 
MCA-Tanzania  and  the  MCC.  The  M&E  Indicators  that  the  M&E  Plan  may 
Plan  shall  be  amended  to  reflect  the  contain, 

addition  of  such  Indicators.  The  table 


Result 

Indicator  ' 

Definition 

Unit 

Baseline 

Year  5 

Transport  Sector  Project— Activity  Level  Indicators 

Mainland  and  Pemba 

Kilometers  of  road  up- 

Kilometers  of  road  upgraded  from 

1 

1 

roads  rehabilitated. 

graded. 

gravel  or  earth  to  bitumen  pave¬ 
ment: 

Tunduma  Sumbawanga  . 

km  . 

0 

224.9 

Tanga  Horohoro  . 

0 

65.7 

Namtumbo-Songea  and  Peramiho 
Mbinga. 

0 

139.0 

1 

1 

i 

{  Pemba  Island . 

0 

34.7 

Roads  maintained  . 

1  Road  maintenance  ex- 

Amount  spent  on  maintenance  the 

percent . . . 

TBD 

TBD 

i  penditures. 

i 

1 

i  previous  fiscal  year/Amount  budg¬ 
eted  for  maintenance  for  the  pre¬ 
vious  fiscal  year. 

1 

Mafia  Island  runway  up- 

j  Percentage  of  upgrade 

Percent  of  the  Mafia  Island  airport 

percent . 

0 

100 

graded. 

1  completed. 

runway  upgrading  completed. 

Energy  Sector  Project — Activity  Levei  indicators 


Additional  MWh/day  of 

Energy  generation  . 

Daily  energy  generated  at  the  power 

MWh/day . 

0 

49 

energy  generated. 

plant  and  transmitted  to  the  grid 

(Kigoma). 

Increased  kVA  of  trans- 

Transmission  capacity  .. 

Additional  transmission  capacity 

mission  capacity. 

(kVA) 

Malagarasi  Hydropower  and  Kigoma 

MVa . 

0 

20 

Distribution  Activity 

Distribution  Rehabilitation  and  Ex- 

0 

146 

tension  Activity 

Zanzibar  Interconnector  Activity 

0 

120 

Improved  collection  effi- 

Collection  efficiency  . 

Monthly  cash  cdlection/Monthly  in- 

percent . 

12TBD 

ciency. 

voices. 

Malagarasi  Hydropower  and  Kigoma 

95 

Didribution  Activity 

Federal  Register /Vol.  73,  No.  39 / Wednesday,  February  27,  2008 /Notices 


10495 


Result 

Indicator 

Definition 

Unit 

Baseline 

Year  5 

Distribution  Rehabilitation  and  Ex- 

95 

tension  Activity 

Zanzibar  Interconnector  Activity 
(kWh  received  by  substation — kWh 
billed)/(kWh  received  by  sub¬ 
station). 

Malagarasi  Hydropo\wer  and  Kigoma 
Distribution  Activity 

Distribution  Rehabilitation  and  Ex- 

95 

Decreased  technical  and 
non-technical  losses. 

Technical  and  non-tech- 
nical  losses. 

percent . ; . 

’OTBD 

15 

15 

tension  Activity 

Zanzibar  Interconnector  Activity 

15 

Water  Sector  Project— Activity  Levei  Indicators 


Increased  water  sup- 

Volume  of  water  pro- 

Daily  volume  of  water  produced  by 

plied. 

duced. 

treatment  facility. 

Dar  es  Salaam . 

m3/day . 

235,294 

325,294 

Morogoro  . 

18,000 

300,000 

Decreased  non-revenue 

Volume  of  non-revenue 

Volume  of  non-revenue  water 

water. 

water. 

(disaggregated  by  commercial  and 

physical  losses)A/olume  of  water 

i 

prc^uced. 

1 

Dar  es  Salaam . 

percent . . . 

68 

56 

Morogoro  . .■. . 

40 

32 

Improved  operations  and 

Operations  and  Mainte- 

(Total  revenue — Routine  and  peri- 

percent  . 

TBD 

0 

maintenance  cost  re- 

nance  Cost  Recovery 

odic  operations  and  maintenance 

1 

1 

covery  ratio. 

Ratio. 

expenses)/Routine  and  periodic 

operations  and  maintenance  ex- 

1 

penses.  .  I 

^2  Baseline  figures  and  annual  targets  will  be  developed  during  Year  1  of  Compact  by  TANESCO  and  ZECO.  After  Year  1  baseline  and  annual 
targets  are  determined,  TANESCO  and  ZECO  will  report  annually  on  these  indicators.  « 


(b)  Data  Collection  and  Reporting. 

The  M&E  Plan  shall  establish  guidelines 
for  data  collection  and  a  reporting 
framework,  including  a  schedule  of 
reporting  requirements  and  responsible 
parties.  The  M&E  Plan  will  use  both 
qualitative  and  quantitative  methods  for 
data  collection.  The  M&E  Plan  shall 
outline  various  data  collection 
methodologies,  assessments,  and 
surveys  necessary  to  report  the  results  of 
all  Indicators  included  in  the  M&E  Plan. 
It  will  also  draw  quantitative 
information  from  the  National  Bureau  of 
Statistics  and  other  large  household 
surveys. 

(c)  Data  Quality  Reviews.  From  time 
to  time,  as  determined  in  the  M&E  Plan 
or  as  otherwise  requested  by  the  MCC, 
the  quality  of  the  data  gathered  through 
the  M&E  Plan  shall  be  reviewed  by  an 
independent  third  party  to  ensure  that 
data  reported  are  as  valid,  reliable,  and 
timely  as  resources  will  allow.  The 
objective  of  any  data  quality  review  will 
be  to  verify  the  quality  and  the 
consistency  of  performance  data,  across 
different  implementation  units  and 


reporting  institutions.  Such  data  quality 
reviews  also  will  serve  to  identify  where 
those  levels  of  quality  are  not  possible, 
given  the  realities  of  data  collection. 

(d)  Management  Information  System. 
The  M&E  Plan  shall  describe  the 
information  system  that  will  be  used  to 
collect  data,  store,  process  and  deliver 
information  to  relevant  stakeholders  in 
such  a  way  that  the  Program 
information  is  at  all  times  accessible 
and  useful  to  those  who  wish  to  use  it. 
The  system  development  will  take  into 
consideration  the  requirement  and  data 
needs  of  the  components  of  the 
Program,  and  will  be  aligned  with  the 
MCC’s  existing  systems,  other  service 
providers,  and  government  ministries. 

4.  Evaluation  Component 

The  Evaluation  Component  of  the 
M&E  Plan  shall  detail  the  methodology, 
process,  and  timeline  for  analyzing  the 
Program  efficiency,  effectiveness, 
impact,  and  sustainability.  At  a 
minimum,  this  component  shall  include 
at  least  two  types  of  evaluations,  an 
Impact  Evaluation  and  a  Final 


Evaluation.  With  the  agreement  of  the 
MCC,  the  Evaluation  Component  also 
may  include  ad  hoc  evaluations  and 
special  studies.  The  cost  of  an 
independent  evaluation  or  special  study 
may  be  paid  from  MCC  Funding. 

(a)  Impact  Evaluation.  The  MCC  will 
engage  an  independent  evaluator  to 
conduct  an  impact  evaluation  of  specific 
Project  Activities  that  lend  themselves 
to  rigorous  evaluation  {“Impact 
Evaluation”).  The  Impact  Evaluation 
will  be  designed  using  rigorous  methods 
to  address  selection  bias  and  attribution 
issues.  It  will  also  take  into 
consideration  the  anticipated  time  lag 
for  each  Project  to  realize  expected 
benefits.  It  is  anticipated  that  the  Impact 
Evaluation  may  extend  beyond  the 
Compact  Term  and  flexibility  of  design 
should  be  a  priority.  The  following  table 
outlines  the  methodologies  currently 
under  consideration,  which  may  be 
modified  to  accommodate  changes  in 
Program  design.  In  all  cases,  the  most 
rigorous  method  possible  will  be 
implemented. 


Project/activity 

Proposed  methodology 

Comparison  group(s) 

Variables  of  interest 

Pemba  Rural  Road  Up¬ 
grading. 

1 

Difference-in-difference 
using  Propensity  Score 
Matching. 

Households  located  in  communities  af¬ 
fected  by  NORAD  road  upgrades 
compared  to  households  located  in 
MCC-affected  communities. 

i 

T ransport  prices. 

Input  and  output  prices  for  agricultural 
goods. 

Capital  investment  and  employment  fig¬ 
ures. 
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Project/activity 

1 - - - 1 

Proposed  methodology 

Comparison  group(s) 

Variables  of  interest 

Households  living  in  communities  with- 

Migration  patterns. 

1  j 

out  anticipated  road  upgrades  during 

Household  health  and  income. 

i 

j 

the  Compact  period  compared  to 
households  located  in  MCC-affected 
communities.  ! 

School  enrollment  (especially  for  girls). 

Mainland  Trunk  Road  Up- 

Difference-in-difference 

Individuals  living  along  recently  up- 

Transport  prices. 

grading.  I 

using  Propiensity  Score 

graded  trunk  roads  compared  to  those 

Input  and  output  prices  for  agricultural 

Matching,  or  simple  dif- 
ference-in-difference. 

living  along  MCC-upgraded  roads. 

goods. 

Capital  investment  and  employment  fig¬ 
ures. 

Individuals  living  at  least  2  kilometers 
from  any  trunk  road  compared  to 
those  living  along  MCC-upgraded 
roads. 

Migration  patterns. 

Household  health  and  income  HIV/AIDS 
rates. 

Expansion  of  Energy  Dis¬ 
tribution  Networks 
(Malagarasi  Hydro  and 
T&D  Activities). 

Regression  discontinuity  ... 

1  ; 

Communities  who  receive  electricity 
early  compared  to  those  who  receive 
electricity  late  in  the  Compact. 

Improvements  in  health. 

Households  who  live  at  the  end  of  the 

1  distribution  line  compared  to  those 
who  live  just  beyond  the  end  of  the 
distribution  line. 

Chtid  schooling  attainment  (or  at  least  in¬ 
tensity  of  study). 

Small-scale  businesses  using  electricity. 

(b)  Final  Evaluation.  MCA-Tanzania, 
with  the  prior  written  approval  of  the 
MCC,  will  engage  an  independent 
evaluator  to  conduct  an  evaluation  at 
the  expiration  or  termination  of  this 
Compact  Term  (“Final  Evaluation”)  or 
at  the  MCC’s  election,  the  MCC  will 
engage  such  an  independent  evaluator. 
The  Final  Evaluation  must  at  a 
minimum  evaluate  the  efficiency  and 
effectiveness  of  the  Program  and 
provide  lessons  learned  that  may  be 
applied  to  similar  projects. 

(c)  Ad  Hoc  Evaluations  and  Special 
Studies.  The  M&E  Plan  shall  identify 
and  make  provision  for  special  studies, 
ad-hoc  evaluations,  and  research  that 
may  be  needed  as  part  of  the  monitoring 
and  evaluating  of  fiiis  Compact.  Either 
the  MCC  or  MCA-Tanzania  may  request 
special  studies  or  ad-hoc  evaluations  of 
Projects,  Project  Activities,  or  the 
Program  as  a  whole  prior  to  the 
expiration  of  this  Compact  Term.  If 
MCA-Tanzania  engages  an  evaluator, 
the  evaluator  will  be  an  externally 
contracted  independent  source  selected 
by  MCA-Tanzania,  subject  to  the  prior 
written  approval  of  the  MCC,  following 
a  tender  in  accordance  with  the  MCC 
Program  Procurement  Guidelines,  and 
otherwise  in  accordance  with  any 
relevant  Implementation  Letter  or 
supplemental  agreement. 

5.  Other  Components  of  the  MB-E  Plan 

In  addition  to  the  Monitoring  and 
Evaluation  Components,  the  M&E  Plan 
shall  include  the  following  components 
for  the  Program,  Projects  and  Project 
Activities,  including,  where 
appropriate,  roles  and  responsibilities  of 
the  relevant  parties  and  Providers: 


(a)  Coordination  of  data  collection. 
Efforts  to  synchronize  data  collection 
with  relevant  national  initiatives 
including  the  WSDP  performance 
monitoring  framework,  MKUKUTA 
monitoring  plan  and  the  MKUZA 
monitoring  plan. 

(b)  MS-E  Budget.  A  detailed  cost 
estimate  for  all  components  of  the  M&E 
Plan. 

(c)  Assumptions  and  Risks.  Any 
assumptions  and  risks  external  to  the 
Program  that  underlie  the 
accomplishment  of  the  Project 
Objectives  and  Project  Activity 
Outcomes;  provided,  however,  that  such 
assumptions  and  risks  shall  hot  excuse 
performance  of  the  Parties,  unless 
otherwise  expressly  agreed  to  in  writing 
by  the  Parties. 

[FR  Doc.  E8-3661  Filed  2-26-08;  8:45  am] 

BILUNG  CODE  9211 -03-P 


NATIONAL  SCIENCE  FOUNDATION 

U.S.  Chief  Financial  Officer  Councii; 
Grants  Poiicy  Committee 

ACTION:  Notice  of  open  stakeholder 
webcast  meeting. 

SUMMARY:  This  notice  announces  an 
open  stakeholder  wehcast  meeting 
sponsored  by  the  Grants  Policy 
Committee  (GPC)  of  the  U.S.  Chief 
Financial  Officers  Council. 

DATES:  The  GPC  will  hold  a  webcast 
meeting  on  Tuesday,  March  18,  2008 
firom  2-3:30  p.m..  Eastern  Time;  The 
webcast  will  be  broadcast  live. 
ADDRESSES:  The  GPC  March  18  webcast 
meeting  will  be  broadcast  from  and  held 
in  Room  B-180  of  the  U.S.  Department 


of  Housing  and  Urban  Development 
(HUD),  451  7th  Street,  SW.,  Washington, 
DC  20410.  Seating  is  limited — the  first 
50  people  to  respond,  and  receive 
confirmation  of  the  response,  can  be 
part  of  the  live  audience.  Both  federal 
and  non-federal  employees  must 
R.S.V.P.  to  reserve  your  seat  by 
contacting  Charisse  Carney-Nunes  at: 
GPCWebcast®nsf.gov.  All  who  have 
reserved  seating  must  arrive  at  the  HUD 
building  fifteen  minutes  prior  to 
broadcast  (arrive  on  the  North  side  of 
the  building).  You  must  have  a  photo  ID 
to  gain  access  and  will  have  to  go 
through  the  security  screening.  The  GPC 
encourages  non-federal  organizations 
staffs  and  members  to  attend  the  nesting 
in  person  or  via  webcast. 

Overview:  This  webcast  will  serve 
several  purposes:  (1)  To  update  the 
public  on  the  status  of  the  pilot  that  will 
be  conducted  in  furtherance  of  the 
Federal  Financial  Accountability  and 
Transparency  Act  (FFATA)  to  collect 
federal  grantee  subaward  data;  (2)  to 
allow  the  public  an  opportunity  to 
discuss  the  Performance  Progress  Report 
(PPR)  Form,  and  ask  any  remaining 
questions  about  its  status  and  proposed 
use;  and  (3)  to  update  the  public  on  the 
GPC’s  strategic  planning  process,  and 
share  broad  milestones  for  the 
development  of  GPC  potential  future 
products.  GPC  leadership  will  be 
available  for  a  question  &  answer  period 
after  the  presentations. 

Further  Information  About  the  GPC 
Webcast:  Questions  on  the  webcast 
should  he  directed  to  Charisse  Carney- 
Nunes,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230;  e-mail,  GPCWebcast@nsf.gov. 
Information  and  materials  that  pertain 
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to  this  webcast  meeting,- including  the 
call-in  telephone  number  and  the 
agenda  will  be  posted  on  the  Grants 
Policy  Committee/Federal  Grants 
Streamlining  Initiative  Web  site  at: 
h  ttp ;//  WWW. gran  ts.gov/aboutgran  ts/ 
grants_news.jsp  under  “March  18 
Meeting  Materials.”  The  link  to  view  the 
webcast  will  be  posted  on  this  site, 
along  with  Webcast  instructions.  After 
the  meeting,  a  link  to  its  recording  will 
be  posted  on  the  GPC/FGSI  Web  site  for 
at  least  90  days. 

Comments  Submission  Information: 
You  may  submit  comments  during  the 
webcast  meeting  via  telephone  or  e- 
mail.  The  call-in  telephone  number, 
which  may  be  used  only  DURING  the 
live  webcast,  is  202-708-0995.  The  e- 
mail  address  for  comments,  which 
should  be  used  only  DURING  the 
webcast  is  HUDTV@HUD.GOV.  The  e- 
mail  address  for  comments  after  the 
webcast  is  GPC  Webcast@nsf.gov.  You 
may  submit  after  webcast  comments  via 
e-mail  through  close  of  business 
Tuesday,  April  1,  2008. 

SUPPLEMENTARY  INFORMATION:  This 
webcast  meeting  has  been  made 
possible  by  the  cooperation  of  the 
National  Science  Foundation,  HUD,  and 
the  GPC. 

Webcast  Materials:  Webcast  materials 
including  the  agenda,  the  GPC’s  draft 
Strategic  Plan,  its  list  of  potential  future 
projects,  webcast  meeting  slides,  and 
feedback  form  are  posted  under  the 
March  18,  2008  meeting  materials. 
h  ttp  ://www.gran  ts.gov/aboutgran  ts/ 
grants  news.jsp. 

Purpose  of  the  webcast  meeting:  The 
purpose  of  the  Webcast  meeting  is 
threefold:  (1)  To  update  the  public  on 
the  status  of  the  pilot  that  will  be 
conducted  in  furtherance  of  the  FFATA 
to  collect  federal  grantee  subaward  data; 

(2)  to  allow  the  public  an  opportunity  to 
discuss  the  PPR  Form,  and  ask  any 
remaining  questions  about  its  status  and 
proposed  use;  and  (3)  to  update  the 
public  on  the  GPC’s  strategic  planning 
process,  and  share  broad  milestones  for 
the  development  of  GPC  potential  future 
products.  GPC  leadership  will  be 
available  for  a  question  &  answer  period 
after  the  presentations. 

Meeting  structure  and  agenda:  The 
March  18  webcast  meeting  will  have  the 
following  structure  and  agenda: 

(1)  Welcome  by  the  host  agency; 

(2)  FFATA  Subaward  Pilot  update; 

(3)  Post  Award  Work  Group  update 
regarding  the  PPR; 

(4)  Update  on  GPC  strategic  planning 
and  product  development; 

(5)  Participants’  discussion,  questions 
and  comments. 

Background:  The  GPC  is  a  committee 
of  the  U.S.  Chief  Financial  Officers 


(CFO)  Council.  The  Office  of 
Management  and  Budget  (OMB) 
sponsors  the  GPC;  its  membership 
consists  of  grants  policy  subject  matter 
experts  from  across  the  Federal 
government.  The  GPC  is  charged  with 
improving  the  management  of  Federal 
financial  assistance  government-wide. 
To  carry  out  that  role,  the  committee 
reconunends  financial  assistance 
policies  and  practices  to  OMB  and 
coordinates  related  interagency 
activities.  The  GPC  serves  the  public 
interest  in  collaboration  with  other 
Federal-wide  grants  initiatives. 

Dated:  Februeiry  21,  2008. 

Thomas  Cooley, 

Chair,  Grants  Policy  Committee  of  the  U.S. 
Chief  Financial  Officer  Council. 

[FR  Doc.  08-860  Filed  2-26-08;  8:45  am] 
BILLING  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Federal  Register  Notice 

DATES:  Weeks  of  February  25,  March  3, 
10,  17,  24,  31,  2008. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  25,  2008 

There  are  no  meetings  scheduled  for 
the  Week  of  February  25,  2008. 

Week  of  March  3,  2008 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  3,  2008. 

Week  of  March  10,  2008 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  10,  2008. 

Week  of  March  17,  2008 — Tentative 
Tuesday,  March  18,  2008 
9:30  a.m. 

Briefing  by  Independent  External 
Panel  to  Identify  Vulnerabilities  in 
the  U.S.  NRC’s  Materials  Licensing 
Program  (Public  Meeting)  (Contact: 
Aaron  T.  McCraw,  301-415-1277). 
This  meeting  will  be  webcast  live  at 
the  Web  address —  http://www.nrc.gov. 

Week  of  March  24,  2008 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  24,  2008. 

Week  of  March  31,  2008 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  31,  2008. 
***** 


*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings, 
call  (recording) — (301)  415-1292. 
Contact  person  for  more  information: 
Michelle  Schroll,  (301)  415-1662. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/about-nrc/policy- 
making/schedule.html. 

it  -k  If  it  it 

The  NRC  provides  reasonable 
accommodation  to  individuals  with 
disabilities  where  appropriate.  If  you 
need  a  reasonable  accommodation  to 
participate  in  these  public  meetings,  or 
need  this  meeting  notice  or  the 
transcript  or  other  information  from  the 
public  meetings  in  another  format  (e.g., 
braille,  large  print),  please  notify  the 
NRC’s  Disability  Program  Coordinator, 
Rohn  Brown,  at  301-492-2279,  TDD: 
301-415-2100,  or  by  e-mail  at 
REB3@nrc.gov.  Determinations  on 
requests  for  reasonable  accommodation 
will  be  made  on  a  case-by-case  basis. 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  February  21,  2008. 

R.  Michelle  Schroll, 

Office  of  the  Secretary. 

[FR  Doc.  08-886  Filed  2-25-08;  1:52  pm] 
BILLING  CODE  7590-01 -P 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11  a.m.,  Tuesday,  March 
4,  2008. 

PLACE:  Washington,  DG,  at  U.S.  Postal 
Service  Headquarters,  475  L’Enfant 
Plaza,  SW. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Tuesday,  March  4  at  11  a.m.  (Closed) 

1.  Strategic  Issues. 

2.  Product  Pricing.  ' 

3.  Financial  Update. 

4.  Personnel  Matters  and 
Compensation  Issues. 
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5.  Governors’  Executive  Session — 
Discussion  of  prior  agenda  items  and 
Board  Governance. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Wendy  A.  Hocking,  Secretary  of  the 
Board,  U.S.  Posted  Service,  475  L’Enfant 
Plaza,  SW.,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 

Wendy  A.  Hocking, 

Secretary. 

[FR  Doc.  08-890  Filed  2-25-08;  3:50  pm] 
BILLING  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213 
Extension: 

Rule  17a-6:  SEC  File  No.  270-506;  OMB 
Control  No.  3235-0564 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501)  the  Securities  and 
Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Section  17(a)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a) 
(the  “Act”)  generally  prohibits  affiliated 
persons  of  a  registered  investment 
company  (“fund”)  from  borrowing 
money  or  other  property  from,  or  selling 
or  buying  securities  or  other  property  to 
or  from  the  fund,  or  any  company  that 
the  fund  controls.  Rule  17a-6  (17  CFR 
270.1 7a-6)  permits  a  fund  and  a 
“portfolio  affiliate”  (a  company  that  is 
an  affiliated  person  of  the  fund  because 
the  fund  controls  the  company,  or  holds 
5  percent  or  more  of  the  company’s 
outstanding  voting  securities)  to  engage 
in  principal  transactions  that  would 
otherwise  be  prohibited  under  section 
17(a)  of  the  Act  under  certain 
conditions.  A  fund  may  not  rely  on  the 
exemption  in  the  rule  to  enter  into  a 
principal  transaction  with  a  portfolio 
affiliate  if  certain  prohibited 
participants  (e.g.,  directors,  officers, 
employees,  or  investment  advisers  of 
the  fund)  have  a  financial  interest  in  a 
party  to  the  transaction.  Rule  17a-6 
specifies  certain  interests  that  are  not 
“financial  interests,”  including  any 
interest  that  the  fund’s  board  of 


directors  (including  a  majority  of  the 
directors  who  are  not  interested  persons 
of  the  fund)  finds  to  be  not  material.  A 
board  making  this  finding  is  required  to 
record  the  basis  for  the  finding  in  its 
meeting  minutes.  This  recordkeeping 
requirement  is  a  collection  of 
information  under  the  rule. 

*  The  rule  is  designed  to  permit 
transactions  between  funds  and  their 
portfolio  affiliates  in  circumstances  in 
which  it  is  unlikely  that  the  affiliate 
would  be  in  a  position  to  take  advantage 
of  the  fund.  In  determining  whether  a 
financial  interest  is  “material,”  the 
board  of  the  fund  should  consider 
whether  the  nature  and  extent  of  the 
interest  in  the  transaction  is  sufficiently 
small  that  a  reasonable  person  would 
not  believe  that  the  interest  affected  the 
determination  of  whether  to  enter  into 
the  transaction  or  arrangement  or  the 
terms  of  the  transaction  or  arrangement. 
The  information,  collection  requirements 
in  rule  17a-6  are  intended  to  ensure  that 
Commission  staff  can  review,  in  the 
course  of  its  compliance  and 
examination  functions,  the  basis  for  a 
board  of  directors’  finding  that  the 
financial  interest  of  an  otherwise 
prohibited  participant  in  a  party  to  a 
transaction  with  a  portfolio  affiliate  is 
not  material. 

Based  on  analysis  of  past  filings. 
Commission  staff  estimates  that  148 
funds  are  affiliated  persons  of  668 
issuers  as  a  result  of  the  fund’s 
ownership  or  control  of  the  issuer’s 
voting  securities,  and  that  there  are 
approximately  1,000  such  affiliate 
relationships.  Based  on  staff  discussions 
with  a  limited  number  of  fund 
representatives,  we  estimate  that  funds 
currently  do  not  rely  on  the  exemption 
from  the  term  “financial  interest”  with 
respect  to  any  interest  that  the  fund’s 
board  of  directors  (including  a  majority 
of  the  directors  who  are  not  interested 
persons  of  the  fund)  finds  to  be  not 
material.  Accordingly,  we  estimate  that 
annually  there  will  be  no  principal 
transactions  under  rule  1 7a-6  that  will 
result  in  a  collection  of  information. 

The  Commission  requests 
authorization  to  maintain  an  inventory 
of  one  burden  hour  to  ease  future 
renewals  of  rule  17a-6’s  collection  of 
information  analysis  should  funds  rely 
on  this  exemption  to  the  term  “financial 
interest”  as  defined  in  rule  17a-6. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules. 
Complying  with  this  collection  of 
information  requirement  is  necessary  to' 
obtain  the  benefit  of  relying  on  rule 


17a-6.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  acciuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  R.  Corey  Booth,  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  C/O  Shirley 
Martinson,  6432  General  Green  Way, 
Alexandria,  VA  22312:  or  send  an  e- 
mail  to:  PRA_Mailbox@sec.gov. 

Dated:  February  19,  2008. 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-3621  Filed  2-26-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  17a-10;  SEC  File  No.  270-507;  OMB 
Control  No.  3235-0563. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.)  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  (“OMB”)  for 
extension  and  approval. 

Section  17(a)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a) 
(the  “Act”),  prohibits  affiliated  persons 
of  a  registered  investment  company 
(“fund”)  from  borrowing  money  or  other 
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property  from,  or  selling  or  buying 
securities  or  other  property  to  or  from 
the  fund,  or  any  company  that  the  fund 
controls.  Section  2(a)(3)  of  the  Act  (15 
U.S.C.  80a-2(a)(3)(E))  defines  “affiliated 
person”  of  a  fund  to  include  its 
investment  advisers.  Rule  17a-10  (17 
CFR  270.1 7a-10)  permits  (i)  a 
subadviser  of  a  fund  to  enter  into 
transactions  with  funds  the  subadviser 
does  not  advise  but  which  are  affiliated 
persons  of  a  fund  that  it  does  advise 
(e.g.,  other  funds  in  the  fund  complex), 
and  (ii)  a  subadviser  (and  its  affiliated 
persons)  to  enter  into  transactions  and 
arrangements  with  funds  the  subadviser 
does  advise,  but  only  with  respect  to 
discrete  portions  of  the  subadvised  fund 
for  which  the  subadviser  does  not 
provide  investment  advice. 

To  qualify  for  the  exemptions  in  rule 
17a-10,  the  subadvisory  relationship 
must  be  the  sole  reason  why  section 
17(a)  prohibits  the  transaction:  and  the 
advisory  contracts  of  the  subadviser 
entering  into  the  transaction,  and  any 
subadviser  that  is  advising  the 
purchasing  portion  of  the  fund,  must 
prohibit  the  subadvisers  from  consulting 
with  each  other  concerning  securities 
transactions  of  the  fund,  and  limit  their 
responsibility  to  providing  advice  with 
respect  to  discrete  portions  of  the  fund’s 
portfolio.! 

The  Commission  staff  estimates  that 
3583  portfolios  of  approximately  649 
fund  complexes  use  the  services  of  one 
or  more  subadvisers.  Based  on 
discussions  with  industry 
representatives,  the  staff  estimates  that 
it  requires  approximately  6  hours  to 
draft  and  execute  revised  subadvisory 
contracts  allowing  funds  and 
subadvisers  to  rely  on  the  exemptions  in 
rule  17a-10.2  The  staff  assumes  that  all 
existing  funds  amended  their  advisory 
contracts  following  the  adoption  of  rule 
17a-10  in  2003  that  conditioned  certain 
exemptions  upon  these  contractual 
alterations,  and  therefore  there  is  no 
continuing  burden  for  those  funds. ^ 

Based  on  an  analysis  of  fund  filings, 
the  staff  estimates  that  approximately 
600  fund  portfolios  enter  into  new 
subadvisory  agreements  each  year.'* 


'  See  17  CFR  270.17a-10(a)(2). 

2  Rules  12d3-l,  lOf-3,  17a-10,  and  17e-l  require 
virtually  identical  modifications  to  fund  advisory 
contracts.  The  Commission  staff  assumes- that  funds 
would  rely  equally  on  the  exemptions  in  these 
rules,  and  therefore  the  burden  hours  associated 
with  the  required  contract  modifications  should  be 
apportioned  equally  among  the  four  rules. 

3  We  assume  that  funds  formed  after  2002  that 
intended  to  rely  on  rule  17a-10  would  have 
included  the  required  provision  as  a  standard 
element  in  their  initial  subadvisory  contracts. 

*  The  use  of  subadvisers  has  grown  rapidly  over 
the  last  several  years,  with  approximately  600 
portfolios  that  use  subadvisers  registering  between 


Based  on  discussions  with  industry 
representatives,  the  staff  estimates  that 
it  will  require  approximately  3  attorney 
hours  ®  to  draft  and  execute  additional 
clauses  in  new  subadvisory  contracts  in 
order  for  funds  and  subadvisers  to  be 
able  to  rely  on  the  exemptions  in  rule 
17a-10.  Because  these  additional 
clauses  are  identical  to  the  clauses  that 
a  fund  would  need  to  insert  in  their 
subadvisory  contracts  to  rely  on  rules 
lOf-3, 12d3-T,  and  17e-l,  and  because 
we  believe  that  funds  that  use  one  such 
rule  generally  use  all  of  these  rules,  we 
apportion  this  3  hour  time  burden 
equally  among  all  four  rules.  Therefore, 
we  estimate  that  the  burden  allocated  to 
rule  17a-10  for  this  contract  change 
would  be  0.75  hours.®  Assuming  that  all 
600  funds  that  enter  into  new 
subadvisory  contracts  each  year  make 
the  modification  to  their  contract 
required  by  the  rule,  we  estimate  that 
the  rule’s  contract  modification 
requirement  will  result  in  450  burden 
hours  annually,  with  an  associated  cost 
of  approximately  $131,400.!' 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  R.  Corey  Booth,  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  c/o  Shirley 
Martinson,  6432  General  Green  Way, 


December  2005  and  December  2006.  Based  on 
information  in  Commission  blings,  we  estimate  that 
31  percent  of  funds  are  advised  by  subadvisers. 

®The  Commission  staff  s  estimates  concerning  the 
wage  rates  for  attorney  time  are  based  on  salary 
information  for  the  securities  industry  compiled  by 
the  Securities  Industry  Association.  The  $292  per 
hour  figiure  for  an  attorney  is  from  the  SIA  Report 
on  Management  &  Professional  Earnings  in  the 
Securities  Industry  2006,  modifred  to  account  for  an 
1800-hour  work-year  and  multiplied  by  5.35  to 
account  for  bonuses,  firm  size,  employee  benefits 
and  overhead. 

^This  estimate  is  based  on  the  following 
calculation  (3  hours  +  4  rules  =  .75  hours). 

’’  These  estimates  are  based  on  the  following 
calculations:  (0.75  hours  x  600  portfolios  =  450 
burden  hours):  ($292  per  hour  x  450  hours  = 
$131,400  total  cost). 


Alexandria,  VA  22312;  or  send  an  e- 
mail  to:  PRA_Mailbox@sec.gov. 

Dated:  February  19,  2008. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-3622  Filed  2-26-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213 
Extension: 

Rule  206(4)-6;  SEC  File  No.  270-513;  OMB 
Control  No.  3235-0571 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  Collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

The  title  for  the  collection  of 
information  is  “Rule  206(4)-6”  under 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80h^l  et  seq.)  (“Advisers  Act”) 
and  the  collection  has  been  approved 
under  OMB  Control  No.  3235-0571.  The 
Commission  adopted  rule  206(4)-6  (17 
CFR  275.206(4)— 6),  the  proxy  voting 
rule,  to  address  an  investment  adviser’s 
fiduciary  obligation  to  clients  who  have 
given  the  adviser  authority  to  vote  their 
securities.  Under  the  rule,  an 
investment  adviser  that  exercises  voting 
authority  over  client  securities  is 
required  to;  (i)  Adopt  and  implement 
policies  and  procedures  that  are 
reasonably  designed  to  ensure  that  the 
adviser  votes  securities  in  the  best 
interest  of  clients,  including  procedures 
to  address  any  material  conflict  that 
may  arise  between  the  interest  of  the 
adviser  and  the  client;  (ii)  disclose  to 
clients  how  they  may  obtain 
information  on  how  the  adviser  has 
voted  with  respect  to  their  securities: 
and  (iii)  describe  to  clients  the  advisers’ 
proxy  voting  policies  and  procedures 
and,  on  request,  furnish  a  copy  of  the 
policies  and  procedures  to  the 
requesting  client.  The  rule  is  designed 
to  assure  that  advisers  that  vote  proxies 
for  their  clients  vote  those  proxies  in 
their  clients’  best  interest  and  provide 
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clients  with  information  about  how 
their  proxies  were  voted. 

Rule  206(4)-6  contains  “collection  of 
information”  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act.  The  respondents  are  investment 
advisers  registered  with  the  Commission 
that  vote  proxies  with  respect  to  clients’ 
securities.  Advisory  clients  of  these 
investment  advisers  use  the  information 
required  by  the  rule  to  assess 
investment  advisers’  proxy  voting 
policies  and  procedures  and  to  monitor 
the  advisers’  performance  of  its  proxy 
voting  activities.  The  information  also  is 
used  by  the  Commission  staff  in  its 
examination  and  oversight  program. 
Without  the  information  collected  under 
the  rules,  advisory  clients  would  not 
have  information  they  need  to  assess  the 
adviser’s  services  and  monitor  the 
adviser’s  handling  of  their  accoimts,  and 
the  Commission  would  be  less  efficient 
and  effective  in  its  programs. 

The  estimated  number  of  investment 
advisers  subject  to  the  collection  of 
information  requirements  under  the  rule 
is  9,166.  It  is  estimated  that  each  of 
these  advisers  is  required  to  spend  on 
average  10  hours  annually  documenting 
its  proxy  voting  procedures  under  the 
requirements  of  the  proposed  rule,  for  a 
total  burden  of  91,660  hours.  We  further 
estimate  that  on  average,  approximately 
101  clients  of  each  adviser,  would 
request  copies  of  the  underlying  policies 
and  procedures.  We  estimate  that  it 
would  take  these  advisers  0.1  hours  per 
client  to  deliver  copies  of  the  policies 
and  procedures,  for  a  total  burden  of 
approximately  92,577  hours. 
Accordingly,  we  estimate  that  rule 
206(4)-6  results  in  an  annual  aggregate 
bimden  of  collection  for  SEC-registered 
investment  advisers  by  a  total  of 
184,237  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  R.  Corey  Booth,  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  C/O  Shirley 


.Martinson,  6432  General  Green  Way, 
Alexandria,  VA  22312  or  send  an  e-mail 
to:  PRA_MaiIbox@sec.gov. 

Dated;  February  19,  2008. 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-3623  Filed  2-26-08;  8:45  am) 
BILUNG  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  482;  SEC  File  No.  270-508;  OMB 
Control  No.  3235-0565. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.)  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Like  most  issuers  of  securities,  when 
an  investment  company  ^  (“fund”)  offers 
its  shares  to  the  public,  its  promotional 
efforts  become  subject  to  the  advertising 
restrictions  of  the  Securities  Act  of 
1933,  (15  U.S.C.  77)  as  amended  (the 
“Securities  Act”).  In  recognition  of  the 
particular  problems  faced  by  funds  that 
continually  offer  securities  and  wish  to 
advertise  their  securities,  the 
Commission  has  previously  adopted 
advertising  safe  harbor  rules.  The  most 
important  of  these  is  Rule  482  (17  CFR 
230.482)  under  the  Securities  Act, 
which,  under  certain  circumstances, 
permits  funds  to  advertise  investment 
performance  data,  as  well  as  other 
information.  Rule  482  advertisements 
are  deemed  to  be  “prospectuses”  under 
section  10(b)  of  the  Securities  Act.^ 

Rule  482  contains  certain 
requirements  regarding  the  disclosure 
that  funds  are  required  to  provide  in 
qualifying  advertisements.  These 
requirements  are  intended  to  encourage 
the  provision  to  investors  of  information 
that  is  balanced  and  informative, 
pculicularly  in  the  area  of  investment 


’  “Investment  company”  refers  to  both 
investment  companies  registered  under  the 
Investment  Company  Act  of  1940,  as  amended,  and 
business  development  companies. 

M  5  U.S.C.  77j(b). 


performance.  For  example,  a  fund  is 
required  to  include  disclosure  advising 
investors  to  consider  the  fund’s 
investment  objectives,  risks,  charges  and 
expenses,  and  other  information 
described  in  the  fund’s  prospectus  or 
accompanying  profile  (if  applicable), 
and  highlighting  the  availability  of  the 
fund’s  prospectus.  In  addition,  rule  482 
advertisements  that  include 
performance  data  of  open-end  funds  or 
insurance  company  separate  accounts 
offering  variable  annuity  contracts  are 
required  to  include  certain  standardized 
performance  information,  information 
about  any  sales  loads  or  other 
nonrecurring  fees,  and  a  legend  warning 
that  past  performance  does  not 
guarantee  future  results.  Such  funds 
including  pierformance  information  in 
rule  482  advertisements  are  also 
required  to  make  available  to  investors’ 
month-end  performance  figures  via  Web 
site  disclosure  or  by  a  toll-free 
telephone  number,  and  to  disclose  the 
availability  of  the  month-end 
performance  data  in  the  advertisement. 
The  rule  also  sets  forth  requirements 
regarding  the  prominence  of  certain 
disclosures,  requirements  regarding 
advertisements  that  make  tax 
representations,  requirements  regarding 
advertisements  used  prior  to  the 
effectiveness  of  the  fund’s  registration 
statement,  requirements  regarding  the 
timeliness  of  performance  data,  and 
certain  required  disclosures  by  money 
market  funds. 

Rule  482  advertisements  must  be  filed 
with  the  Commission  or,  in  the 
alternative.  Financial  Industry 
Regulatory  Authority  (“FINRA”).^  This 
information  collection  differs  from 
many  other  federal  information 
collections  that  are  primarily  for  the  use 
and  benefit  of  the  collecting  agency. 

As  discussed  above,  rule  482  contains 
requirements  that  are  intended  to 
encourage  the  provision  to  investors  of 
information  that  is  balanced  and 
informative,  particularly  in  the  area  of 
investment  performance.  The 
Commission  is  concerned  that  in  the 
absence  of  such  provisions  fund 
investors  may  be  misled  by  deceptive 
rule  482  performance  advertisements 
and  may  rely  on  less-than-adequate 
information  when  determining  in  which 
funds  they  should  invest  their  money. 
As  a  result,  the  Commission  believes  it 
is  beneficial  for  funds  to  provide 
investors  with  balanced  information  in 
fund  advertisements  in  order  to  allow 


^  See  Rule  24b-3  under  the  Investment  Company 
Act  (17  CFR  270.24b-3),  which  provides  that  any 
sales  material,  including  rule  482  advertisements, 
shall  be  deemed  hied  with  the  Commission  for 
purposes  of  Section  24(b)  of  the  Investment 
Company  Act  upon  hling  with  FINRA. 
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investors  to  make  better-informed 
decisions. 

The  Commission  estimates  that 
89,077  responses  are  filed  annually 
pursuant  to  rule  482  by  4,106 
investment  companies  offering  37,265 
portfolios.  Respondents  consist  of  all 
the  investment  companies  that  take 
advantage  of  the  safe  harbor  offered  by 
the  rule  for  their  advertisements.  The 
burden  associated  with  rule  482  is 
presently  estimated  to  be  5.16  hours  per 
response.  The  hourly  burden  is 
therefore  approximately  459,637  hours 
(89,077  responses  x  5.16  hours  per 
response). 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Cost  burden  is  the  cost  of  services 
purchased  to  comply  with  rule  482, 
such  as  for  the  services  of  computer 
programmers,  outside  counsel,  financial 
printers,  and  advertising  agencies.  The 
Commission  attributes  no  cost  burden  to 
rule  482. 

The  provision  of  information  under 
rule  482  is  necessary  to  obtain  the 
benefits  of  the  safe  harbor  offered  by  the 
rule.  The  information  provided  is  not 
kept  confidential. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  tbe  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  R.  Corey  Booth,  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  C/O  Shirley 
Martinson,  6432  General  Green  Way, 
Alexandria,  VA  22312:  or  send  an  e- 
mail  to:  PRA_Mailbox@sec.gov. 

Dated:  February  19,  2008. 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-3624  Filed  2-26-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From:  US  Securities  and  Exchange 

Commission,  Office  of  Investor 

Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

1-2  Rule  17a-2;  OMB  Control  No.  3235- 
0201:  SEC  File  No.  270-189. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  17a-2  (17  CFR  240.17a-2)— 
Recordkeeping  Requirements  Relating  to 
Stabilizing  Activities. 

Rule  17a-2  requires  underwriters  to 
maintain  information  regarding 
stabilizing  activities  conducted  in 
accordance  with  Rule  104.  The 
collections  of  information  under 
Regulation  M  and  Rule  17a-2  are 
necessary  for  covered  persons  to  obtain 
certain  benefits  or  to  comply  with 
certain  requirements.  The  collections  of 
information  are  necessary  to  provide  the 
Commission  with  information  regarding 
syndicate  covering  transactions  and 
penalty  bids.  The  Commission  may 
review  this  information  during  periodic 
examinations  or  with  respect  to 
investigations.  Except  for  the 
information  required  to  be  kept  under 
Rule  104(i)  (17  CFR  242.104(i))  and  Rule 
17a-2(c),  none  of  the  information 
required  to  be  collected  or  disclosed  for 
PRA  purposes  will  be  kept  confidential. 
The  recordkeeping  requirement  of  Rule 
17a-2  requires  the  information  be 
maintained  in  a  separate  file,  or  in  a 
separately  retrievable  format,  for  a 
period  of  three  years,  the  first  two  years 
in  an  easily  accessible  place,  consistent 
with  the  requirements  of  Exchange  Act 
Rule  17a-4(f)  (17  CFR  240.17a-4(f)). 

There  are  approximately  795 
respondents  per  year  that  require  an 
aggregate  total  of  3975  hours  to  comply 
with  this  rule.  Each  respondent  makes 
an  estimated  1  annual  response.  Each 
response  takes  approximately  5  hours  to 
complete.  Thus,  the  total  compliance 
burden  per  year  is  3975  burden  hours. 
The  total  compliance  cost  for  the 
respondents  is  approximately 
$223,593.75,  resulting  in  a  cost  of 
compliance  for  the  respondent  per 


response  of  approximately  $281.25  (i.e., 
$223,593.75/795  responses). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission’s 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Comments  should  be  directed  to:  R. 
Corey  Booth,  Director/Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  C/O  Shirley  Martinson, 
6432  General  Green  Way,  Alexandria, 
Virginia  22312  or  send  an  e-mail  to: 
PRA_MaiIbox@sec.gov.  Comments  must 
be  submitted  within  60  days  of  this 
notice. 

Dated:  Febniary  19,  2008. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-3665  Filed  2-26-08;  8:45  am] 
BILLING  CODE  a011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From:  US  Securities  and  Exchange 

Commission,  Office  of  Investor 

Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  103;  OMB  Control  No.  3235-0466; 

SEC  File  No.  270-410. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  103  of  Regulation  M  (17  CFR 
242.103) — Nasdaq  Passive  Market 
Making 

Rule  103  permits  passive  market¬ 
making  in  Nasdaq  securities  during  a 
distribution.  A  distribution  participant 
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that  seeks  use  of  this  exception  would 
be  required  to  disclose  to  third  parties 
its  intention  to  engage  in  passive  market 
making. 

There  are  approximately  214 
respondents  per  year  that  require  an 
aggregate  total  of  214  hours  to  comply 
with  this  rule.  Each  respondent  makes 
an  estimated  1  annual  response.  Each 
response  takes  approximately  1  hour  to 
complete.  Thus,  the  total  compliance 
burden  per  year  is  214  burden  hours. 
The  total  compliance  cost  for  the 
respondents  is  approximately 
$12,037.50,  resulting  in  a  cost  of 
compliance  for  the  respondent  per 
response  of  approximately  $56.25  [i.e., 
$12,037.50  /  214  responses). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission’s 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Comments  should  be  directed  to:  R. 
Corey  Booth,  Director/Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  C/O  Shirley  Martinson, 
6432  General  Green  Way,  Alexandria, 
Virginia  22312  or  send  an  e-mail  to: 
PRA_MaiIbox@sec.gov.  Comments  must 
be  submitted  within  60  days  of  this 
notice. 

Dated;  February  19,  2008. 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E8-3666  Filed  2-26-08;  8:45  am] 
BILLING  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From;  US  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  17f-2(e):  OMB  Control  No.  3235- 
0031;  SEC  File  No.  270-37. 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.],  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  17f-2(e)  (17  CFR  240.1 7f- 
2(e)) — Registration  of  Fiduciaries 

On  November  18, 1982,  effective 
November  22, 1982  (see  47  FR  54060, 
December  1,  1982),  the  Commission 
adopted  Rule  17f-2(e)  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a,  et  seq.)  to  require  members 
of  national  securities  exchanges, 
brokers,  dealers,  registered  transfer 
agents,  registered  clearing  agencies  that 
claim  exemption  from  the  fingerprinting 
requirements  of  Rule  17f-2  to  prepare 
and  maintain  a  statement  entitled 
“Notice  Pursuant  to  Rule  17f-2,” 
supporting  their  claimed  exemptions. 
This  requirement  assists  the 
Commission  and  other  regulatory 
agencies  in  ensuring  compliance  with 
Rule  17f-2.  Notices  prepared  pursuant 
to  Rule  17f-2(e)  must  be  maintained  for 
as  long  as  the  covered  entity  claims  an 
exemption  from  the  fingerprinting 
requirements  of  Rule  17f-2.  The 
statement  is  necessary  to  ensure  that  the 
Commission  and  the  public  have 
adequate  information  about  the  entity 
claiming  the  exemption. 

There  are  approximately  75 
respondents  per  year  that  requires  an 
aggregate  total  of  38  hours  to  comply 
with  this  rule.  Each  respondent  makes 
an  estimated  1  annual  response.  Each 
response  takes  approximately  30 
minutes  to  complete.  Thus,  the  total 
compliance  burden  per  year  is 
approximately  38  burden  hours.  The 
approximate  cost  per  hour  is  $20, 
resulting  in  a  total  cost  of  compliance 
for  the  respondent  of  approximately 
$760  (i.e.,  38  hours  x  $20). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
estimates  of  the  burden  of  the  proposed 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Comments  should  be  directed  to:  R. 
Corey  Booth,  Director/Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  C/O  Shirley  Martinson, 
6432  General  Green  Way,  Alexandria, 
Virginia  22312  or  send  an  e-mail  to; 
PRA_MaiIbox@sec.gov.  Comments  must 
be  submitted  within  60  days  of  this 
notice. 

Dated:  February  19,  2008. 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-3667  Filed  2-26-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From:  U.S.  Securities  and  Exchange 

Commission,  Office  of  Investor 

Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension: 

Rule  102;  OMB  Control  No.  3235-0467; 

SEC  File  No.  270-409. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  102  of  Regulation  M  (17  CFR 
242.102) — Activities  by  Issuers  and 
Selling  Security  Holders  During  a 
Distribution. 

Rule  102  prohibits  distribution 
participants,  issuers,  and  selling 
security  holders  from  purchasing 
activities  at  specified  times  during  a 
distribution  of  securities.  Persons 
otherwise  covered  by  these  rules  may 
seek  to  use  several  applicable 
exceptions  such  as  an  exclusion  for 
actively  traded  reference  securities  and 
the  maintenance  of  policies  regarding 
information  barriers  between  their 
affiliates. 

There  are  approximately  945 
respondents  per  year  that  require  an 
aggregate  total  of  1845  hours  to  comply 
with  this  rule.  Each  respondent  makes 
an  estimated  1  annual  response.  Each 
response  takes  approximately  1.95 
hours  to  complete.  Thus,  the  total 
compliance  burden  per  year  is 
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approximately  1845  burden  hours.  The 
total  compliance  cost  for  the 
respondents  is  approximately 
$103,781.25,  resulting  in  a  cost  of 
compliance  for  the  respondent  per 
response  of  approximately  $109.82  [i.e., 
$103,781.25/945  responses). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  Commission’s 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Comments  should  be  directed  to:  R. 
Corey  Booth,  Director/Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  C/O  Shirley  Martinson, 
6432  General  Green  Way,  Alexandria, 
Virginia  22312  or  send  an  e-mail  to: 
PRA_Mailbox@sec.gov.  Comments  must 
be  submitted  within  60  days  of  this 
notice. 

Dated:  February  19,  2008. 

Florence  E.  Harmon, 

Deputy  Secretary. 

|FR  Doc.  E8-3669  Filed  2-26-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-57361;  File  No.  SR-Phlx- 
2006-06] 

Self-Regulatory  Organizations; 
Phiiadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  of  a  Proposed  Rule 
Change,  as  Modified  by  Amendment 
No.  1  Thereto,  Relating  to  U.S.  Dollar- 
Settled  FCO  Spot  Prices 

February  20,  2008. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
28,  2008,  the  Philadelphia  Stock 
Exchange,  Inc.  (“Phlx”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 


’15U.S.C.  78s(b)(l). 
^17CFR240.19b-4. 


Items  I,  II  and  III  below,  which  Items 
have  been  substantially  prepared  by  the 
Exchange.  On  February  19,  2008,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change.  The  Commission 
is  publishing  this  notice  to  solicit  - 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rules  722,  “Margin 
Accounts,”  1000,  “Applicability, 
Definitions  and  References,”  and  1012, 
“Series  of  Options  Open  for  Trading.” 
These  amendments  are  proposed  in 
order  to  change  the  term  “Spot  Sales 
Price”  in  Rule  1000(b)(16)  to  “Spot 
Price”  (the  term  “Spot  Price”  will  be 
used  hereafter  in  this  proposed  rule 
change),  and  to  amend  the  definition  of 
Spot  Price  so  that  it  may  include  foreign 
currency  quotes  of  entities  other  than 
commercial  banks.  Specifically,  the 
Exchange  wishes  to  use  certain  bid  and 
ask  prices  (“Thomson  Quotes”) 
provided  by  Tenfore  Systems  Limited 
(“Tenfore”)  ^  through  Thomson 
Financial,  LLC  (“Thomson”)  as  Spot 
Prices  commencing  April  1,  2008.  The 
Exchange  is  proposing  that  these  new 
Spot  Prices  will  be  used  by  the 
Exchange  in  determining  applicable 
margin  requirements  and  strike  prices 
for  the  Exchange’s  U.S.  dollar-settled 
foreign  currency  options  (“FCOs”).  The 
text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site  at 
http://www.Phlx.com/exchange/ 
phlx_rule _fil.html,  at  the  Exchange,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 


^Tenfore  is  an  independent  provider  of  globally 
sourced  real  time  market  data. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  use 
the  Thomson  Quotes  as  the  Spot  Prices 
that  will  be  the  basis  for  calculating 
Phlx’s  current  spot  price  of  foreign 
currencies  for  various  purposes.  The 
current  spot  price  is  used  by  the 
Exchange  in  connection  with  its 
determination  of  strike  prices  and 
margin  requirements  for  its  FCO 
contracts.'* 

The  Exchange  is  required  pursuant  to 
Rule  1012,  “Series  of  Options  Open  for 
Trading,”  to  refer  to  the  spot  prices  of 
foreign  currencies  in  determining  strike 
prices  for  U.S.  dollar-settled  FCOs.^ 

Rule  722,  “Margin  Accounts,”  requires 
the  Exchange  to  establish  margin 
requirements  for  FCO  transactions  based 
upon  the  spot  price  of  the  foreign 
currency  underlying  the  option,  and 
defines  the  term  “current  spot  market 
price”  in  subsection  (a)  of  that  rule. 

Currently,  the  Exchange  receives  Spot 
Prices  which  are  contributor  bank 
quotes  from  a  vendor  ®  in  real-time  and 


'*  As  noted  above,  the  Exchange  is  substituting  the 
term  “Spot  Prices”  for  the  defined  term  “Spot  Sales 
Prices”  in  Rule  1000(b)(16),  as  a  clarification  that 
this  defined  term  includes  both  bids  and  offers 
made  by  participants  in  the  foreign  currency 
markets  (as  opposed  to  offers  only). 

’‘Commentary  .06  of  Rule  1012  provides  that  the 
Exchange  will  initially  list  exercise  strike  prices  for 
each  expiration  of  U.S.  dollar  settled  options  on 
currencies  other  than  the  Japanese  yen  within  a  ten 
percent  band  around  the  current  spot  price  at  half- 
cent  ($.005)  intervals,  (t  provides  that  as  the  spot 
price  for  U.S.  dollar  settled  FCO  moves,  the 
Exchange  will  list  new  strike  prices  that,  at  the  time 
of  listing,  do  not  exceed  the  spot  price  by  more  than 
5%  and  are  not  less  than  the  spot  price  by  5%. 
Commentary  .06  provides  that  with  respect  to  U.S. 
dollar-settled  options  on  the  Japanese  yen.  the 
Exchange  will  initially  list  exercise  strike  prices  for 
each  expiration  within  a  ten  percent  band  around 
the  current  spot  price,  at  intervals  of  $.00005. 
Similarly,  Commentary  .07  provides  that  the 
exercise  price  of  each  series  of  FCOs  opened  for 
trading  on  the  Exchange  normally  shall  be  fixed  at 
a  price  per  unit  which  is  reasonably  close  to  the 
spot  sales  price  per  unit  of  the  underlying  foreign 
currency  in  the  interbank  foreign  exchange  market 
at  or  before  the  time  such  series  of  options  is  first 
opened  for  trading  on  the  Exchange,  as  determined 
by  finding  the  arithmetic  mean  of  the  spot  sales 
prices  at  or  about  such  time  quoted  by  a  group  of 
commercial  banks  selected  for  this  purpose  by  the 
Exchange. 

®  The  vendor  currently  used  by  the  Exchange  is 
Reuters.  For  the  current  FCO  spot  price  associated 
with  physical  delivery  FCOs,  Phlx  receives  raw 
contributor  bid  and  ask  spot  quotes  from 
approximately  21  different  bank  contributors  via  a 
Reuters  real-time  FX  feed  throughout  the  trading 
day.  When  the  bid  and  ask  are  received  ft’om  the 
Reuters  feed,  the  Exchange  computes  the  average 
and  distributes  that  value  as  the  foreign  currency 
spot  value  over  the  facilities  of  the  Options  Price 

Continued 
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takes  the  weighted  average  of  the 
various  quotes,  to  determine  the  Phbc’s 
foreign  ciurency  spot  price.  ^  The 
Exchange  now  wishes  to  amend  the 
definition  of  Spot  Prices  so  that  it  can 
use  the  Thomson  Quotes,  which  are  not 
limited  to  quotes  fi'om  banks  but  also 
include  quotes  from  other  foreign 
currency  market  participants,  as  Spot 
Prices  for  the  setting  of  margin 
requirements  and  strike  prices  and  for 
any  other  necessary  purposes  in 
cormection  with  Phlx’s  FCO  contracts.® 

Tenfore  has  more  than  21  contributors 
reporting,  consisting  of  banks,  spot 
currency  portals,  the  European  Central 
Bank,  and  brokers.  The  list  of  the 
primary  contributors  to  Tenfore 
includes  Dresdner  Frankfurt,  Dresdner 
Singapore,  OHV,  Tullett  Prebon,  Allied 
Irish  Bank,  Barclays,  CMC  Markets  (US), 
LLC,  European  Central  Bank,  Merita 
Bank,  OKO  Bank,  Sampo,  Saxo  Bank, 
Trinkaus,  UBS,  Khanani  &  Kallia, 
Realtime  Forex  Geneva,  Rada  Forex  NY, 
Reems  UAE  and  HotSpot  Fxi.  Tenfore’s 
bid  and  ask  Spot  Prices  are  at  any  given 
point  in  time  the  latest  bid  and  ask 
supplied  to  Tenfore  by  the  last  in  time 
of  any  Tenfore  contributor  to  report. 

Under  the  current  proposal,  the 
Exchange  would  receive  the  latest 
Thomson  Quotes  from  Thomson,  which 
in  turn  obtains  this  data  fi'om  Tenfore. 
With  the  exception  of  Japanese  yen,  the 
Exchange  would  then  c^culate  the 
average  of  the  bid  and  ask  received  to 
determine  the  current  spot  market  price 
that  the  Exchange  will  use  for  purposes 
of  calculating  margin  requirements  cmd 
strike  prices  with  respect  to  U.S.  dollar- 
settled  FCO  contracts.  Because  the 
Thomson  Quote  is  expressed  differently 
for  the  Japanese  yen  than  for  the  other 
currencies  (in  foreign  currency  units  per 


Reporting  Authority  (“OPRA")  to  vendors  and 
individual  customers.  The  value  is  disseminated 
whenever  a  contributor  quote  causes  a  recalculation 
of  the  foreign  currency  spot  value.  The  Exchange 
will  cease  disseminating  this  foreign  currency  spot 
value  after  March  14,  2008,  in  connection  with  its 
planned  delisting  of  its  physical  delivery  FCO 
contracts.  The  Exchange  will  cease  receiving  bank 
quotes  from  Reuters  as  effective  April  1,  2008.  See 
Securities  Exchange  Act  Release  No.  56949 
(December  12,  2007),  72  FR  71720  (December  18, 
2007)  (SR-OPRA-2007-03). 

’’  Phlx  spot  prices  are  a  weighted  average  of  a 
minimum  of  two  and  up  to  five  of  the  most  recent 
contributor  quotes.  If  there  are  less  than  two 
contributor  quotes,  spot  prices  will  not  be 
calculated  and  disseminated.  Contributor  quotes 
greater  than  three  minutes  old  are  discarded.  Newer 
contributor  quotes  (less  than  one  minute  old)  are 
given  the  greatest  weighting.  Spots  are  recalculated 
and  disseminated  for  each  contributor  quote 
received. 

*  The  Exchange  is  also  proposing  to  amend  Rule 
722  such  that  the  current  spot  market  price  of  an 
underlying  foreign  currency  shall  be  determined 
using  spot  prices  at  4:00  (the  close  of  trading  for 
U.S.  dollar-settled  FCOs)  rather  than  2:30  (the  close 
of  trading  for  physical  delivery  FCOs). 


U.S.  dollar  rather  than  in  U.S.  dollars 
per  unit  of  foreign  currency)  the  spot 
price  that  Phlx  will  use  for  the  Japanese 
yen  will  be  the  inverse  of  the  average  of 
the  Thomson  Quote  bid  and  ask  (that  is, 
one  divided  by  the  average  of  the 
Thomson  Quote  bid  and  ask). 

The  Exchange  would  not  disseminate 
the  current  spot  market  value  it 
calculates  based  upon  the  Thomson 
Quotes.  However,  the  Exchange  • 
currently  does,  and  will  continue  to, 
disseminate  its  modified  spot  value — 
also  based  upon  the  Thomson  Quotes — 
real-time  over  Network  B  of  the 
Consolidated  Tape  Association.®  This  ' 
modified  spot  value  is  more  widely 
distributed,  carried  by  more  vendors, 
and  more  easily  accessible  than  the 
Exchange’s  current  foreign  currency 
spot  market  price  calculated  on  the 
basis  of  the  bank  quotes  provided  by 
Reuters. 

The  proposed  process  of  calculating 
the  average  between  the  latest  single  bid 
and  offer  received  is  different  from  the 
process  the  Exchange  currently  uses  to 
calculate  a  spot  price.  However,  based 
on  past  experience,  the  Exchange 
believes  that  the  methods  of  calculating 
the  current  and  the  proposed  Phlx  Spot 
Price,  over  time,  would  produce  minor 
differences.  To  make  this  determination, 
the  Exchange  conducted  an  analysis 
using  a  statistical  testing  technique  (a 
two-tail  difference  of  means)  fi'om 
August  3,  2007  to  November  30,  2007. 
The  t-statistic  and  p-value  were  such 
that  the  Exchange  could  conclude  there 
is  no  significant  difference  between  the 
Phlx  Spot  Price  calculated  using  bank 
quotes  fi<om  the  Exchange’s  current 
vendor  and  the  Phlx  Spot  Price 
calculated  using  the  Thomson  Quotes. 
The  Exchange  believes  that  the 
Thomson  Quotes  provide  a  reliable 
basis  for  determining  a  Phlx  Spot  Price 
which  is  representative  of  foreign 
currency  spot  market  prices. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 


’The  Exchange  currently  disseminates,  over  the 
facilities  of  the  Consolidated  Tape  Association  at 
least  once  every  fifteen  seconds  while  the  Exchange 
is  open  for  trading,  a  modified  spot  rate  for 
currencies  underlying  U.S.  doll^u'-settled  FCOs.  The 
Exchange  does  not  propose  to  change  the  modified 
spot  rate  in  this  proposed  rule  change.  In  the 
proposed  rule  changes  filed  by  the  Exchange  for  the 
modified  spot  rate,  the  Exchange  stated  that  the 
modified  spot  rate  would  be  disseminated  over  the 
facilities  of  the  Consolidated  Tape  Association  at 
least  once  every  fifteen  seconds  while  the  Exchange 
is  open  for  trading,  but  would  not  otherwise  amend 
or  affect  the  Exchange’s  existing  rules  governing 
U.S.  dollar-settled  FCOs.  See  Securities  Exchange 
Act  Release  Nos.  55513  (March  22,  2007),  72  FR 
14636  (March  28,  2007)  (SR-Phlx-2007-28)  and 
56034  (July  10,  2007),  72  FR  38853  (July  16,  2007) 
(SR-Phbc-2007-34). 


of  the  Act,^®  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,^’ 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  cmd  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchan^  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  ,(i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phlx-2008-06  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 


'0  15U.S.C.  78f(b). 
"15U.S.C.  78f(b)(5). 
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All  submissions  should  refer  to  File 
Number  SR-Phlx-2008-06.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  the  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  subniissions 
should  refer  to  File  Number  SR-Phlx- 
2008-06  and  should  be  submitted  on  or 
before  March  19,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.  *2 
Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E8-3668  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  8011-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration’s  intentions  to  request 
approval  on  a  new  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
April  28,  2008. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 


'2 17  CFR  200.30-3(a)(12). 


agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Robert  Dillier,  Public  Affairs  Specialist, 
Office  of  Commimications,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  8th  Suite  7450,  Wash.,  DC  20416 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dillier,  Public  Affairs  Specialist, 
Office  of  Communications,  202-205- 
6086  robert.dilliei®sba.gov.  Curtis  B. 
Rich,  Management  Analyst,  202-205- 
7030  curtis.rich@sba.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  “U.S.  Small  Business 
Administration  Advisory  Committee 
Membership-Nominee  Information”. 

Description  of  Respondents:  To 
collect  infqrmation  for  Candidates  for 
Advisory  Council. 

Form  No:  898. 

Annual  Responses:  100. 

Annual  Burden:  100. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Charles  Ou,  Senior  Economist,  Office  of 
Advocacy,  Small  Business 
Administration,  409  3rd  Street,  SW.,  7th 
Floor,  Wash.,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Ou,  Senior  Economist,  Office  of 
Advocacy,  202-255-6966 
charles.ou@sba.gov.  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030 
curtis.rich@sba  .gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  ‘‘Survey  of  Small  Business 
Lending  Practices”. 

Description  of  Respondents:  Senior 
Executives  in  banks  and  thrifts  who  are 
knowledgeable  about  credit  risk  and 
lending  practices  for  small  business. 

Form  No:  2269. 

Annual  Responses:  1,200. 

Annual  Burden:  300. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Johnny  Kitts,  Chief,  Fund 
Administration  Branch,  Office  of 
Investment,  Small  Business 
Administration,  409  3rd  Street,  SW.,  6th 
Floor,  Wash.,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Johnny  Kitts,  Chief,  Fund 


Administration  Branch,  Office  of 
Investment,  202-205-7587 
johnny.kitts@sba.gov.  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030 
curtis.rich@sba.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  ‘‘25-Model  Corp.  Resol.  or  GP 
Certif.,  33-Model  Letter  to  Selling 
Agent,  34-Bank  ID,  1065-Appl.  Lie. 
Assure,  of  Compliance”. 

Description  of  Respondents: 
Applicants  for  SBA-Guarantee 
Leverages. 

Form  No’s:  25,  33,  34, 1065. 

Annual  Responses:  50. 

Annual  Burden:  45. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  E8-3670  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  8025-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Public  Law  (Pub.  L.)  104-13,  the 
Paperwork  Reduction  Act  of  1995, 
effective  October  1,  1995.  The 
information  collection  packages  that 
may  be  included  in  this  notice  are  for 
new  information  collections,  approval 
of  existing  information  collections, 
revisions  to  OMB-approved  information 
collections  and  extensions  (no  change) 
of  OMB-approved  information 
collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  Agency’s  burden 
estimate:  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  the  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed, 
faxed  or  emailed  to  the  individuals  at 
the  addresses  and  fax  numbers  listed 
below: 

(OMB),  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA,  Fax: 
202-395-6974,  E-mail  address: 
OlRA_Submission@omb.eop.gov. 

(SSA),  Social  Security 
Administration,  DCBFM,  Attn:  Reports 
Clearance  Officer,  1333  Annex  Building, 


10506 


Federal  Register / Vol.  73,  No.  39 /Wednesday,  February -27,  2008 /Notices 


6401  Security  Blvd.,  Baltimore,  MD 
21235,  Fax:  410-965-6400,  E-mail 
address:  OPLM.RCO@ssa.gov. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  writing  to  the  address 
listed  above. 

Integration  Registration  Services 
(IRES)  System— 20  CFR  401.45-0960- 
0626.  The  IRES  System  registers  and 
authenticates  individuals,  businesses, 
organizations,  entities  and  government 
agencies  to  use  the  eService  Internet  and 
telephone  applications  for  requesting 
and  exchanging  business  data  with  SSA, 
and  issues  them  a  User  Identification 
Number  (User  ID)  and  a  Password.  Also, 
this  process  will  verify  the  identity  of 
individuals  who  use  SSA’s  Business 
Services  Online.  Respondents  are 
employers  and  third  party  submitters  of 
wage  data,  business  entities  providing 
taxpayer  identification  information  and 
data  exchange  partners  conducting 
business  in  support  of  SSA  programs. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  1,300,000. 

Frequency  of  Response:  1. 


Average  Burden  per  Response:  2 
minutes. 

Estimated  Annual  Burden:  43,333 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
address  listed  above. 

1.  RSI/DI  Quality  Review  Case 
Analysis:  Sampled  Number  Holder, 
Auxiliaries/Survivors,  Parents,  and 
Stewardship  Annual  Earnings  Test 
Workbook — 0960-01 89.  SSA  uses  the 
information  on  forms  SSA-2930,  SSA- 
2931  and  SSA-2932  to  establish  a 
national  payment  accuracy  rate  for  all 
cases  in  payment  status  and  to  serve  as 
a  source  of  information  regarding 
problem  areas  in  the  Retirement  and 
Siurvivors  Insurance  (RSI)  and  Disability 
Insurance  (DI)  programs.  SSA  also  uses 
this  information  to  measure  the 
accuracy  rate  for  newly  adjudicated  RSI/ 
DI cases. 

SSA  uses  the  information  on  form 
SSA-4659  to  evaluate  and  determine 
the  effectiveness  of  the  annual  earnings 
test  and  to  use  the  results  in  developing 


ongoing  improvements  in  the  process. 
SSA  will  conduct  a  face-to-face 
interview  with  about  25%  of  the 
respondents  who  will  receive  one  of  the 
following  letters  for  an  appointment: 
SSA-L8550-U3  (Appointment  Letter — 
Sample  Individual),  SSA-L8551-U3 
(Appointment  Letter — Sample  Family), 
or  the  SSA-L8552-U3  (Appointment 
Letter — Representative  Payee).  SSA  will 
conduct  a  telephone  contact  review 
with  the  other  75%  of  respondents  who 
will  receive  either  the  SSA-L8553-U3 
(Beneficiary  Telephone  Contact)  or  the 
SSA-L8554-U3  (Representative  Payee 
Telephone  Contact)  notice.  SSA 
encloses  with  the  appointment  letter  the 
form  SSA-8552  (Interview 
Confirmation)  which  the  respondent 
must  return  to  SSA  to  show  that  the 
appointment  time  is  acceptable  or  to 
have  SSA  contact  the  respondent  to  set 
up  a  new  appointment  time.  Finally,  so 
that  the  beneficiary  will  be  prepared  for 
the  interview,  SSA  also  includes  an 
SSA-85  (Information  Needed  to  Review 
Your  Social  Security  Claim)  which  lists 
the  information  the  respondents  will 
need  to  gather  to  prepare  for  the 
interview.  The  respondents  are  a 
statistically  valid  sample  of  all  RSI/DI 
beneficiaries  in  current  pay  status  or 
their  representative  payees. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Form  No. 

Annual 

responses 

Frequency 

Burden  hours 
per  response 
(minutes) 

Total  annual 
burden  hours 

SSA-2930  . 

1,500 

1 

30 

750 

SSA-2931  . 

750 

1 

30 

375 

SSA-2932  . 

100 

1 

20 

33 

SSA^59  . 

.  325 

1 

10 

54 

SSA-L8550-U3  . 

375 

1 

5 

31 

SSA-L8551-U3  . 

90 

1 

5 

8 

SSA-L8552-U3  . 

30 

1 

5 

3 

SSA-L8553-U3  . ;. . ; . 

1,690 

1 

5 

141 

SSA-L8554-U3  . ; . 

165 

1 

5 

14 

SSA-85  . .: . 

2,350 

1 

5 

196 

SSA-2935  . 

2,350 

1 

5 

196 

Totals  . 

9,725 

1,997 

2.  Modified  Benefit  Formula 
Questionnaire — 0960-0395.  The 
pmpose  of  the  Windfall  Elimination 
Provision  of  the  Social  Security  Act  is 
to  remove  an  unintended  advantage  in 
the  computation  of  Social  Security 
benefits  for  persons  who  have 
substantial  pensions  from  non-covered 
employment.  The  SSA-150  collects  the 
information  needed  to  determine  the 
correct  formula  to  use  in  computing 
Social  Security  benefits.  The 
respondents  are  claimants  for  Social 


Security  benefits  who  are  entitled  to 
both  benefits. 

Type  of  Request:  Extension  of  OMB 
approved  information  collection. 

Number  of  Respondents:  90,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  8 
minutes. 

Estimated  Annual  Burden:  12,000 
hours. 


Dated:  February  21,  2008. 

Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  E8-3682  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4191-02-P 
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DEPARTMENT  OF  STATE 

[Public  Notice  6097] 

Advisory  Committee  on  internationai 
Economic  Poiicy;  Notice  of  Open 
Meeting 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 
will  meet  from  2  p.m.  to  4  p.m.  on 
Monday,  March  10,  2008,  at  the  U.S. 
Department  of  State,  2201  C  Street,  NW., 
Room  1105,  Washington,  DC.  The 
meeting  will  be  hosted  by  Assistant 
Secretary  of  State  for  Economic,  Energy 
and  Business  Affairs  Daniel  S.  Sullivan 
and  Committee  Chair  Ted  Kassinger. 

The  ACIEP  serves  the  U.S.  Government 
in  a  solely  advisory  capacity,  and 
provides  advice  concerning  issues  and 
challenges  in  international  economic 
policy.  The  meeting  will  focus  on 
“Regulatory  Dialogues:  Current  State 
and  Future  Prospects”  with  a  particular 
emphasis  on  the  US-Canada-Mexico 
Security  and  Prosperity  Partnership 
(SPP)  and  the  US-EU  Transatlantic 
Council  (TEC). 

This  meeting  is  open  to  public 
participation,  though  seating  is  limited. 
Entry  to  the  building  is  controlled;  to 
obtain  pre-clearance  for  entry,  members 
of  the  public  planning  to  attend  should 
provide,  by  Thursday,  March  6,  their 
name,  professional  affiliation,  valid 
government-issued  ID  number  (i.e.,  U.S. 
Government  ID  [agency],  U.S.  military 
ID  [branch],  passport  [country],  or 
drivers  license  [state]),  date  of  birth,  and 
citizenship  to  Sherry  Booth  by  fax  (202) 
647-5936,  e-mail  {BoothSL@state.gov), 
or  telephone  (202)  647-0847.  One  of  the 
following  forms  of  valid  photo 
identification  will  be  required  for 
admission  to  the  State  Department 
building:  U.S.  driver’s  license,  U.S. 
Government  identification  card,  or  any 
valid  passport.  Enter  the  Department  of 
State  from  the  C  Street  lobby.  In  view  of 
escorting  requirements,  non- 
Government  attendees  should  plan  to 
arrive  not  less  than  15  minutes  before 
the  meeting  begins. 

For  additional  information,  contact 
Senior  Coordinator  Nancy  Smith- 
Nissley,  Office  of  Economic  Policy 
Analysis  and  Public  Diplomacy,  Bureau 
of  Economic,  Energy  and  Business 
Affairs,  at  (202)  647-1682  or  Smith- 
NissIeyN@sta  te.gov. 

Dated:  February  15,  2008. 

David  R.  Burnett, 

Office  Director,  Office  of  Economic  Policy 
Analysis  and  Public  Diplomacy,  Department 
of  State. 

[FR  Doc.  E8-3696  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[Docket  No.  FHWA-2008-0021] 

Agency  Information  Collection 
Activities:  Notice  of  Request  for 
Extension  of  Currently  Approved 
Information  Collection 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  request  for  extension 
of  currently  approved  information 
collection. 

SvIMMARY:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  of  an  extension  of  a  currently 
approved  information  collection.  We 
published  a  Federal  Register  Notice 
with  a  60-day  public  comment  period 
on  this  information  collection  on 
October  29,  2007.  We  are  required  to 
publish  this  notice  in  the  Federal 
Register  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Please  submit  comments  by 
March  28,  2008. 

ADDRESSES:  You  may  send  comments 
within  30  days  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC, 
20503,  or  e-mail  at  oira 
submission@omb.eop.gov.  Attention 
DOT  Desk  Officer.  You  are  asked  to 
comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  FHWA’s  performance; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  for  the  FHWA  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burden  could  be 
minimized,  including  the  use  of 
electronic  technology,  without  reducing 
the  quality  of  the  collected  information. 
All  comments  should  include  the 
Docket  number  FHWA-2008-0021. 

FOR  FURTHER  INFORMATION  CONTACT;  Ann 
Shemaka,  202-366-1575,  Federal 
Highway  Administration,  1200  New 
Jersey  Avenue,  SE.,  Office  of  Bridge 
Technology,  HIBT-30,  Washington,  DC 
20590,  between  7:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  Highway  Bridge  and  National 
Bridge  Inspection  Programs  previously 
titled  National  Bridge  Inspection 
Standards. 

OMB  Control  #;  2125-0501. 
Background:  The  Highway  Bridge  and 
National  Bridge  Inspection  Programs 


require  bridge  inspection  and  reporting 
at  regular  intervals  for  all  highway 
bridges  greater  than  20  feet  in  length 
located  on  public  roads.  Title  23,  U.S.C., 
section  144  defines  the  Highway  Bridge 
Program.  Title  23,  U.S.C.,  section  151 
defines  the  National  Bridge  Inspection 
Program.  They  are  further  defined  in 
regulation,  23  CFR  650  C,  National 
Bridge  Inspection  Standards,  and  23 
CFR  650  D,  Highway  Bridge  Program. 
Inspections  of  fracture  critical  bridges 
and  underwater  inspections  are  also 
required  at  prescribed  intervals.  The 
bridge  inspection  information  that  is 
provided  to  the  FHWA  on  an  annual 
basis  is  summarized  on  the  Structure 
Inventory  and  Appraisal  (SI&A)  Sheet. 
The  inspection  information  is  used  for 
multiple  purposes,  including:  (1)  The 
determination  of  the  condition  of  the 
Nation’s  bridges:  (2)  as  a  basis  for  setting 
initial  priorities  for  the  replacement  or 
rehabilitation  of  bridges  under  the 
Highway  Bridge  Program  (HBP);  and  (3) 
for  apportioning  HBP  funds  to  the  States 
for  bridge  replacement  or  rehabilitation. 
In  order  to  apportion  funds  for  the  HBP, 
the  law  requires  that  a  cost  to  replace  or 
rehabilitate  each  bridge  needs  to  be 
determined.  In  order  to  determine  that 
cost,  the  FHWA  collects  data  on  new 
and  replaced  bridges  from  the  States 
annually.  In  addition,  the  information  is 
used  for  strategic  national  defense  needs 
and  for  preparing  an  annual  report  to 
Congress  on  the  status  of  the  Nation’s 
highway  bridges. 

Respondents:  52  State  highway 
agencies  including  the  District  of 
Columbia  and  Puerto  Rico,  and  Federal 
agencies. 

Estimated  Average  Burden  per 
Response:  The  estimated  average  burden 
for  each  inspection  is  8  hours.  The 
estimated  average  burden  for  each  cost 
collection  report  is  90  hours. 

Estimated  Total  Annual  Burden 
Hours:  The  annual  burden  associated 
with  the  inspection  is  2,289,600  hours. 
The  annual  burden  associated  with  the 
cost  report  is  4,680  hours  for  a 
combined  annual  burden  of  2,294,280 
hours. 

Electronic  Access:  Internet  users  may 
access  all  comments  received  by  the 
U.S.  DOT  Dockets,  Room  PL-401,  by 
using  the  universal  resource  locator 
(URL):  http://dms.dot.gov,  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 
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Issued  on;  February  21,  2008. 

Judith  Kane, 

Information  Services  Team  Leader. 

[FR  Doc.  E8-3672  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[Docket  No.  FHWA-2008-0022] 

Agency  Information  Collection 
Activities:  Notice  of  Request  for 
Extension  of  Currently  Approved 
Information  Collection 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  request  for  extension 
of  currently  approved  information 
collection. 

SUMMARY:  The  FHWA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget’s 
(OMB]  approval  for  renewal  of  an 
existing  information  collection  that  is 
summarized  below  under 
SUPPLEMENTARY  INFORMATION.  We  are 
required  to  publish  this  notice  in  the 
Federal  Register  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Please  submit  comments  by 
April  28,  2008. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket  Number 
FHWA-2008-0022  by  any  of  the 
following  methods: 

Web  Site:  http://dms.dot.gov.  Follow 
the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

Fax:  1-202-493-2251. 

Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

Hand  Delivery:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.ni.,  Monday 
through  Friday,  except  Federal  holidays. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  aX  any  time  or  to  U.S. 
Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lunetta,  703-235-0262,  Office  of 
Professional  and  Corporate 
Development,  Federal  Highway 
Administration,  Department  of 
Transportation,  4600  North  Fairfax 


Drive,  Suite  800,  Arlington,  VA  22203. 
Office  hours  are  from  7:30  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  Customer  Satisfaction  Surveys. 

OMB  Control  No.:  2125-0590. 

Background:  Executive  Order  12862, 
“Setting  Customer  Service  Standards” 
requires  Federal  agencies  provide  the 
highest  quality  service  to  our  customers 
by  identifying  them  and  determining 
what  they  think  about  our  services  and 
products.  The  surveys  covered  in  this 
clearcmce  will  provide  the  FHWA  a 
means  to  gather  this  data  directly  ft’om 
our  customers.  The  information 
obtained  from  the  surveys  will  be  used 
to  assist  in  evaluating  service  delivery 
and  processes.  The  responses  to  the 
surveys  will  be  voluntary  and  will  not 
involve  information  that  is  required  by 
regulations.  There  will  be  no  direct 
costs  to  the  respondents  other  than  their 
time.  The  FHWA  plans  to  provide  an 
electronic  means  for  responding  to  the 
majority  of  the  surveys  via  the  World 
Wide  Web. 

Respondents:  State  and  local 
governments,  highway  industry 
organizations,  and  the  general  public. 

Estimated  Average  Annual  Burden: 
The  burden  hours  per  response  will 
vary  with  each  survey:  however,  we 
estimate  an  average  burden  of  15 
minutes  for  each  survey.  Estimated 
Total  Annual  Burden  Hours;  We 
estimate  that  FHWA  will  survey 
approximately  21,000  respondents 
annually  during  the  next  3  years. 
Therefore,  the  estimated  total  annual 
burden  is  5,200  hours. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  FHWA’s  performance; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  for  the  FHWA  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  the  burden  could  be 
minimized,  including  the  use  of 
computer  technology,  without  reducing 
the  quality  of  the  collected  information. 
The  agency  will  summarize  and/or 
include  your  comments  in  the  request 
for  OMB’s  clearance  of  this  information 
collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  On:  February  21,  2008. 

Judith  Kane, 

Information  Services  Team  Leader. 

[FR  Doc.  E8-3673  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

[Docket:  PHMSA-07-0056] 

Request  for  Public  Comments  and 
Office  of  Management  and  Budget 
(OMB)  Approval  of  Existing 
information  Collections 

agency:  Pipeline  and  Hazardous 
Materials  Safety  Administration 
(PHMSA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  notice  requests  public 
participation  in  the  OMB  approval 
process  for  the  renewal  of  five  existing 
information  collections;  Recordkeeping 
and  Accident  Reporting  for  Hazardous 
Liquid  Pipeline;  Recordkeeping  for 
Liquefied  Natural  Gas  Facilities; 
Recordkeeping  for  Natural  Gas 
Pipelines,‘Gas  and  Hazardous  Liquid 
Pipeline  Safety  Program  Certification; 
and  Pipeline  Integrity  Management  in 
High  Consequence  Areas  for  Operators 
with  Less  than  500  miles  of  Hazardous 
Liquid  Pipeline.  PHMSA  is  requesting 
OMB  approval  for  renewal  of  these 
information  collections  under  the 
Paperwork  Reduction  Act  of  1995 
(PRAJ.  With  this  notice  as  required  by 
the  PRA,  PHMSA  invites  the  public  to 
submit  comments  over  the  next  60  days 
on  whether  the  existing  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department. 

DATES:  Submit  comments  on  or  before 
April  28,  2008. 

ADDRESSES:  Comments  may  be 
submitted  in  the  following  ways: 

•  E-Gov  Web  Site:  http^/ 
www.regulations.gov.  This  site  allows 
the  public  to  enter  comments  on  any 
Federal  Register  notice  issued  by  any 
agency. 

•  Fax.- 1-202-493-2251. 

•  Mail:  DOT  Docket  Operations 
Facility  (M-30),  U.S.  Department  of 
Transportation,  West  Building,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

•  Hand  Delivery:  DOT  Docket 
Operations  Facility,  U.S.  Department  of 
Transportation,  West  Building,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Instructions:  Identify  the  docket 
number,  PHMSA-2007-0056,  at  the 
beginning  of  your  comments.  If  you  mail 
your  comments  we  request  that  you 
send  two  copies.  To  receive 
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confirmation  that  PHMSA  received  your 
comments,  include  a  self-addressed 
stamped  postcard. 

Note:  All  comments  are  electronically 
posted  without  changes  or  edits,  including 
any  personal  information  provided. 

Privacy  Act  Statement 

Anyone  can  search  the  electronic 
form  of  all  comments  received  in 
response  to  any  of  our  dockets  hy  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  DOT’S 
complete  Privacy  Act  Statement 
published  in  the  Federal  Register,  April 
11,  2000  (65  FR  19477). 

FOR  FURTHER  INFORMATION  CONTACT:  LE 

Herrick,  at  202-366-5523,  or  by  e-mail 
at  le.herrick@dot.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
1320.8(d),  Title  5,  Code  of  Federal 
Regulations  requires  PHMSA  to  provide 
interested  members  of  the  public  and 
affected  agencies  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  requests.  This  notice 
identifies  information  collection 
requests  that  PHMSA  will  be  submitting 
to  OMB  for  renewal  and  extension. 
These  information  collections  are 
contained  in  49  CFR  Parts  190, 192,  193 
and  195.  PHMSA  will  request  a  three- 
year  term  of  approval  for  each 
information  collection  activity. 

1.  Title  of  information  collection: 
Pipeline  Safety:  Recordkeeping  and 
Accident  Reporting  for  Hazardous 
Liquid  Pipeline. 

Former  title:  Transportation  of 
Hazardous  Liquids  by  Pipeline: 
Recordkeeping  and  Accident  Reporting. 

OMB  control  number:  2137-0047. 

Summary  of  the  information 
collection  activity:  Operators  of 
Hazardous  liquid  pipeline  facilities  are 
required  under  49  CFR  Part  195  to 
maintain  records,  make  reports,  and 
provide  information  to  PHMSA  and 
state  pipeline  safety  offices  concerning 
the  operations  of  the  facility.  The 
information  is  used  to  assist  federal  and 
state  pipeline  safety  inspectors  who 
audit  this  information  when  they 
conduct  compliance  inspections  and  to 
provide  a  background  for  accident 
investigations. 

Frequency  of  collection:  Annually  and 
on  occasion. 

Estimated  total  respondents:  200. 

Estimated  total  annual  burden  on 
respondents:  51,011  hours. 

2.  Title  of  Information  Collection: 
Pipeline  Safety:  Recordkeeping  for 
Liquefied  Natural  Gas  Facilities. 


Former  title:  Recordkeeping 
Requirements  for  Liquefied  Natural  Gas 
Facilities. 

OMB  control  number:  2137-0048. 

Summary  of  the  information 
collection  activity:  Operators  of 
Liquehed  Natural  Gas  facilities  are 
required  under  49  CFR  Part  193  to 
maintain  records,  and  provide 
information  to  PHMSA  and  state  safety 
offices  concerning  the  operations  of  the 
facility.  The  information  is  used  to 
assist  federal  and  state  pipeline  safety 
inspectors  who  audit  this  information 
when  they  conduct  compliance 
inspections  and  to  provide  a 
background  for  incident  investigations. 

Frequency  of  collection:  On  occasion. 

Estimated  Total  Bespondents:  101. 

Estimated  Total  Annual  Burden  on 
Respondents:  12120.hours. 

3.  Title  of  Information  Collection: 
Pipeline  Safety:  Recordkeeping  for  Gas 
Pipelines. 

Former  title:  Recordkeeping  for 
Natural  Gas  Pipeline  Operators. 

OMB  control  number:  2137-0049. 

Summary  of  the  information 
collection  activity:  Operators  of  gas 
pipeline  facilities  are  required  under  49 
CFR  part  192  to  maintain  records,  make 
reports,  and  provide  information  to 
PHMSA  and  state  pipeline  safety  offices 
concerning  the  operations  of  the  facility. 
The  information  is  used  to  assist  federal 
and  state  pipeline  safety  inspectors  who 
audit  this  information  when  they 
conduct  compliance  inspections  and  to 
provide  a  background  for  incident 
investigations. 

Frequency  of  collection:  On  occasion. 

Estimated  Total  Respondents:  22300. 

Estimated  Total  Annual  Burden  on 
Respondents:  940,454  hours. 

4.  Title  of  Information  Collection: 
Pipeline  Safety:  Gas  and  Hazardous 
Liquid  Pipeline  Safety  Program 
Certifications. 

Former  title:  Gas  Pipeline  Safety 
Program  Certification  and  Hazardous 
Liquid  Pipeline  Safely  Program 
Certification. 

OMB  control  number:  2137-0584. 

Summary  of  the  information 
collection  activity:  A  participating  state 
must  maintain  records  in  order  to 
demonstrate  the  state  is  properly 
monitoring  the  operations  of  pipelines 
operators  in  their  states.  The  state 
submits  a  certificate  to  PHMSA 
annually  verifying  compliance.  PHMSA 
uses  the  information  to  evaluate  a  state’s 
eligibility  for  federal  grants. 

Frequency  of  collection:  Annually. 

Estimated  Total  Respondents:  67. 

Estimated  Total  Annual  Burden  on 
Respondents:  3820  hours. 

5.  Title  of  Information  Collection: 
Pipeline  Safety:  Integrity  Management 


in  High  Consequence  Areas  for 
Operators  with  Less  than  500  miles  of 
Hazardous  Liquid  Pipeline. 

Former  title:  Pipeline  Integrity 
Management  in  High  Consequence 
Areas  for  Operators  with  Less  than  500 
miles  of  Hazardous  Liquid  Pipeline. 

OMB  control  number:  2137-0605. 

Summary  of  the  information 
collection  activity:  Certain  areas  are 
particularly  environmentally  sensitive 
from  hazardous  liquid  pipeline  failures. 
These  areas  are  called  high  consequence 
areas  (HCAs).  The  pipeline  integrity 
management  regulations  in  49  CFR  part 
195  requires  operators  with  less  than 
500  miles  of  pipeline  to  have  a  program 
to  provide  direct  integrity  testing  and 
evaluation  of  hazardous  liquid  pipelines 
in  HCAs.  The  information  is  used  to 
assist  federal  and  state  pipeline  safety 
inspectors  who  audit  this  information 
when  they  conduct  compliance 
inspections  and  to  provide  a 
background  for  incident  investigations 
in  HCAs. 

Frequency  of  collection:  Annually  and 
on  occasion. 

Estimated  Total  Respondents:  132. 

Estimated  Total  Annual  Burden  on 
Respondents:  267,960  hours. 

Issued  in  Washington,  DC  on  February  21, 
2008. 

Barbara  Betsock, 

Acting  Director  of  Regulation. 

[FR  Doc.  E8-3681  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  677] 

Common  Carrier  Obiigation  of 
Raiiroads 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  Public  Hearing. 

SUMMARY:  The  Surface  Transportation 
Board  will  hold  a  public  hearing 
beginning  at  9  a.m.  on  Thursday,  April 
24,  2008,  at  its  headquarters  in 
Washington,  DC.  The  purpose  of  the 
public  hearing  will  be  to  examine  issues 
related  to  the  common  carrier  obligation 
of  railroads.  Persons  wishing  to  speak  at 
the  hearing  should  notify  the  Board  in 
writing. 

OATES:  The  public  hearing  will  take 
place  on  Thursday,  April  24,  2008.  Any 
person  wishing  to  speak  at  the  hearing 
should  file  with  the  Board  a  written 
notice  of  intent  to  participate,  and 
should  identify  the  party,  the  proposed 
speaker,  the  time  requested,  and  the 
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topic{s)  to  be  covered,  as  soon  as 
possible  but  no  later  than  March  25, 
2008.  Each  speaker  should  also  file  with 
the  Board  his  or  her  written  testimony 
by  April  17,  2008.  Written  submissions 
by  interested  persons  who  do  not  wish 
to  appear  at  the  hearing  will  also  be  due 
by  April  17,  2008. 

ADDRESSES:  All  notices  of  intent  to 
participate  and  testimony  may  be 
submitted  either  via  the  Board’s  e-filing 
format  or  in  the  traditional  paper 
format.  Any  person  using  e-filing  should 
attach  a  document  and  otherwise 
comply  with  the  Board’s  http:// 
www.stb.dot.gov  Web  site,  at  the  “E- 
FILING”  link.  Any  person  submitting  a 
filing  in  the  traditional  paper  format 
should  send  an  original  and  10  copies 
of  the  filing  to:  Surface  Transportation 
Board,  Attn:  STB  Ex  Parte  No.  677,  395 
E  Street,  SW.,  Washington,  DC  20423- 
0001. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Joseph  H.  Dettmar,  (202)  245-0395. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at: 

(800)  877-8339.] 

SUPPLEMENTARY  INFORMATION:  The 

common  carrier  obligation  refers  to  the 
statutory  duty  of  railroads  to  provide 
“transportation  or  service  on  reasonable 
request.”  49  U.S.C.  11101(a).  A  railroad 
may  not  refuse  to  provide  service 
merely  because  to  do  so  would  be 
inconvenient  or  unprofitable.  G.S. 
Roofing  Prods.  Co.  v.  Surface  Transp. 
Bd.,  143  F.3d  387,  391  (8th  Cir.  1998). 
The  common  carrier  obligation, 
however,  is  not  absolute,  id.,  and  service 
requests  must  be  reasonable.  See  49 
U.S.C.  11101(a).  In  recent  years,  the 
Board  has  seen  an  increasing  number  of 
questions  arising,  both  formally  and 
informally,  regarding  the  extent  of  a 
railroad’s  common  carrier  obligation.  As 
a  result,  this  hearing  seeks  to  highlight 
the  importance  of  the  common  carrier 
obligation,  to  provide  a  better 
understanding  of  it,  and  to  assist  the 
Board  in  its  monitoring  and  compliance 
work. 

The  hearing  will  focus  on  various 
topics  related  to  the  extent  of  the 
common  carrier  obligation,  including, 
but  not  limited  to:  (1)  Service  limitation 
resulting  from  a  capacity  constrained 
environment:  (2)  cost  and  safety  issues 
related  to  the  transportation  of 
hazardous  materials,  especially  toxic 
inhalation  hazards;  (3)  carrier-imposed 
requirements  for  infrastructure 
investments  by  shippers;  (4)  the  impact 
of  volume  requirements  or  incentives: 

(5)  economically  motivated  service 
reductions  and  metering  of  the  demand 
for  service;  (6)  the  proper  use  of  rail 


embargoes;  (7)  when  it  becomes 
necessary  to  obtain  abandonment 
authorization;  and  (8)  to  whom  does  the 
common  carrier  obligation  apply.  The 
hearing  will  also  address  the  role  of  the 
Board’s  Office  of  Compliance  and 
Consumer  Assistance  in  ensuring  that 
carriers  meet  their  common  carrier 
obligation. 

Date  of  Hearing.  The  hearing  will 
begin  at  9  a.m.  on  Thursday,  April  24, 
2008,  in  the  1st  floor  hearing  room  at 
the  Board’s  headquarters  at  395  E  Street, 
SW.,  in  Washington,  DC,  and  will 
continue  until  every  person  scheduled 
to  speak  has  been  heard. 

Notice  of  Intent  To  Participate.  Any 
person  wishing  to  speak  at  the  hearing 
should  file  with  the  Board  a  written 
notice  of  intent  to  participate,  and 
should  identify  the  party,  the  proposed 
speaker,  the  time  requested,  and  topic(s) 
to  be  covered,  as  soon  as  possible,  hut 
no  later  than  March  25,  2008. 

Testimony.  Each  speaker  should  file 
with  the  Board  his  or  her  written 
testimony  by  April  17,  2008.  Also,  any 
interested  person  who  wishes  to  submit 
a'written  statement  without  appeming  at 
the  April  24  hearing  should  file  that 
statement  by  April  17,  2008. 

Board  Releases  and  Live  Audio 
Available  Via  the  Internet.  Decisions 
and  notices  of  the  Board,  including  this 
notice,  are  available  on  the  Board’s  Web 
site  at:  http://www.stb.dot.gov.  This 
hearing  will  be  available  on  the  Board’s 
website  by  live  video  streaming.  To 
access  the  hearing,  click  on  the  “Live 
Video”  link  under  “Information  Center” 
at  the  left  side  of  tlie  home  page 
beginning  at  9  a.m.  on  April  24,  2008. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Dated:  February  21,  2008. 

By  the  Board,  Anne  K.  Quinlan,  Acting 
Secretary. 

Anne  K.  Quinlan, 

Acting  Secretary. 

[FR  Doc.  E8-3712  Filed  2-26-08;  8:45  am] 
BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

February  20,  2008. 

The  Department  of  the  Treasury  will 
submit  the  following  public  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  on  or  after  the  date 
of  publication  of  this  notice.  Copies  of 


the  submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES;  Written  comments  should  be 
received  on  or  before  March  28,  2008  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-XXXX. 

Type  of  Review:  New  Collection. 

Title:  Rev.  Proc.  2007-99  (RP- 
127367-07),  9100  Relief  Under  Sections 
897  and  1445. 

Description:  The  IRS  needs  certain 
information  to  determine  whether  a 
taxpayer  should  be  granted  permission 
to  make  late  filings  of  certain  statements 
or  notices  under  sections  897  and  1445. 
The  information  submitted  will  include 
a  statement  by  the  taxpayer 
demonstrating  reasonable  cause  for  the 
failure  to  timely  make  relevant  filings 
under  sections  897  and  1445. 

Respondents:  Businesses  or  other  for- 
profit  institutions. 

Estimated  Total  Burden  Hours:  4 
hours. 

OMB  Number:  1545-XXXX. 

Type  of  Review:  New  Collection. 

Title:  Primary  Contact  Information 
Change  Form. 

Form:  EFTPS  Form. 

Description:  Currently  taxpayers  can 
only  obtain  the  Primary  Contact 
Information  Form  by  calling  EFTPS 
Customer  Service.  The  taxpayer  calls 
EFTPS  Customer  Service  requesting  to 
change  the  contact  information  on  their 
enrollment.  As  an  alternative  to  faxing, 
we  are  offering  the  taxpayer  the  option 
of  downloading  the  form. 

Respondents:  Individuals  or 
households. 

Estimated  Total  Burden  Hours:  200 
hours. 

Clearance  Officer:  Clenn  P.  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6516,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7316.  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Robert  Dahl, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  E8-3655  Filed  2-26-08;  8:45  am] 
BILLING  CODE  4830-01 -P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

February  22,  2007. 

The  Department  of  the  Treasury  will 
submit  the  following  public  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  on  or  after  the  date 
of  publication  of  this  notice.  Copies  of 
the  submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  March  28,  2008  to 
be  assured  of  consideration. 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB) 

OMB  Number:  1513-0033. 

Type  of  Review:  Extension. 

Title:  Tobacco  Products 
Manufacturers — Supporting  Records  for 
Removals  for  the  Use  of  the  United 
States. 

Description:  Tobacco  products  and 
cigarette  papers  and  tubes  are  taxed 
under  the  Internal  Revenue  Code  of 
1986,  as  amended.  These  items  can  be 
removed  without  the  payment  of  tax  if 
they  are  for  the  use  of  the  United  States. 
In  order  to  safeguard  taxes,  tobacco 
products  manufacturers  are  required  to 
maintain  a  system  of  records  designed 
to  establish  accountability  over  the 
tobacco  products  and  cigarette  papers 
and  tubes  produced.  Records  must  be 
retained  by  the  manufacturer  for  3  years 
following  the  close  of  the  year  covered 
therein  and  must  be  made  available  for 
inspection  by  any  TTB  officer  upon  his/ 
her  request. 

Respondents:  Business  and  other  for 
profits. 

Estimated  Total  Burden  Hours:  505 
hours. 

OMB  Number:  1513-0050. 

Type  of  Review:  Revision. 

Title:  Special  Tax  “Renewal” 
Registration  and  Return. 

Form:  TTB  F  5630.5R. 

Description:  26  U.S.C.  Chapters  51, 

52,  and  sections  4181  and  4182 
authorize  collection  of  special  taxes 
fi-om  persons  engaging  in  certain 
businesses.  TTB  Form  5630.5R  is  used 
to  compute  tax  and  as  an  application  for 
registry. 

Respondents:  Business  and  other  for 
profits. 


Estimated  Total  Burden  Hours:  87,500 
hours. 

Clearance  Officer:  Frank  Foote,  (202) 
927-9347,  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  Room  200  East,  1310 
G  Street,  NW.,  Washington,  DC  20005. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Robert  Dahl, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  E8-3692  Filed  2-26-08;  8:45  am] 
BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Open  Meeting  of  the  Advisory 
Committee  on  the  Auditing  Profession 

AGENCY:  Office  of  the  Undersecretary  for 
Domestic  Finance,  Treasury. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Treasury’s  Advisory  Committee  on  the 
Auditing  Profession  will  convene  a 
meeting  on  Thursday,  March  13,  2008, 
in  the  Cash  Room  of  the  Main 
Department  Building,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  beginning  at  10  a.m. 
Eastern  Time.  The  meeting  will  be  open 
to  the  public. 

DATES:  The  meeting  will  be  held  on 
Thursday,  March  13,  2008,  at  10  a.m. 
Eastern  Time. 

ADDRESSES:  The  Advisory  Committee 
will  convene  a  meeting  in  the  Cash 
Room  of  the  Main  Department  Building, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  public  is  invited 
to  submit  written  statements  with  the 
Advisory  Committee  by  any  of  the 
following  methods: 

Electronic  Statements 

•  Use  the  Department’s  Internet 
submission  form  [http://www.treas.gov/ 
offices/domestic-finance/acap/ 
comments);  or 

Paper  Statements 

•  Send  paper  statements  in  triplicate 
to  Advisory  Committee  on  the  Auditing 
Profession,  Office  of  Financial 
Institutions  Policy,  Room  1418, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

In  general,  the  Department  will  post  all 
statements  on  its  Web  site;  [http:// 

WWW. treas.gov/offices/domestic- 
finance/acap/comments)  without 
change,  including  any  business  or 
personal  information  provided  such  as 


names,  addresses,  e-mail  addresses,  or 
telephone  numbers.  The  Department 
will  also  make  such  statements  available 
for  public  inspection  and  copying  in  the 
Department’s  Library,  Room  1428,  Main 
Department  Building,  1500 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20220,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  5  p.m.  Eastern  Time.  You  can 
make  an  appointment  to  inspect 
statements  by  telephoning  (202)  622- 
0990.  All  statements,  including 
attachments  and  other  supporting 
materials,  received  ai'e  part  of  the  public 
record  and  subject  to  public  disclosure. 
You  should  submit  only  information 
that  you  wish  to  make  available 
publicly. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristen  E.  Jaconi,  Senior  Policy  Advisor 
to  the  Under  Secretary  for  Domestic 
Finance,  Department  of  the  Treasury, 
Main  Department  Building,  1500 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20220,  at  (202)  927- 
6618. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  and  the  regulations 
thereunder,  David  G.  Nason,  Designated 
Federal  Officer  of  the  Advisory 
Committee,  has  ordered  publication  of 
this  notice  that  the  Advisory  Committee 
will  convene  a  meeting  on  Thursday, 
March  13,  2008,  in  the  Cash  Room  in 
the  Main  Department  Building,  1500 
Pennsylvania  Avenue,  NW., 

Washington,  DC,  beginning  at  10  a.m. 
Eastern  Time.  The  meeting  will  be  open 
to  the  public.  Because  the  meeting  will 
be  held  in  a  secured  facility,  members 
of  the  public  who  plan  to  attend  the 
meeting  must  contact  the  Office  of 
Domestic  Finance,  at  (202)  622—4944,  by 
5  p.m.  Eastern  Time  on  March  11,  2008, 
to  inform  the  Department  of  the  desire 
to  attend  the  meeting  and  to  provide  the 
information  that  will  be  required  to 
facilitate  entry  into  the  Main 
Department  Building.  The  agenda  for 
this  meeting  consists  of  consideration  of 
proposals  of  the  Advisory  Committee’s 
three  Subcommittees  on  possible 
recommendations  to  enhance  the 
sustainability  of  the  auditing  profession. 

Dated:  February  20,  2008. 

Taiya  Smith. 

Executive  Secretary. 

[FR  Doc.  E8-3653  Filed  2-26-08;  8:45  am) 
BILLING  CODE  4ai1-42-P 


Wednesday, 
February  27,  2008 


Part  n 


Department  of  the 
Interior 


Fish  and  WUdlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Rule  Designating  the 
Northern  Rocky  Mountain  Population  of 
Gray  Wolf  as  a  Distinct  Population 
Segment  and  Removing  This  Distinct 
Population  Segment  From  the  Federal  list 
of  Endangered  and  Threatened  Wildlife; 
Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[FWS-R6-ES-2008-008;  92220-1113-0000; 
ABC  Code:  C6] 

RIN  1018-AU53 

Endangered  and  Threatened  Wildiife 
and  Plants;  Final  Rule  Designating  the 
Northern  Rocky  Mountain  Population 
of  Gray  Wolf  as  a  Distinct  Population 
Segment  and  Removing  This  Distinct 
Population  Segment  From  the  Federai 
List  of  Endangered  and  Threatened 
Wiidlife 

‘  AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service,  we  or  us),  hereby 
establishes  a  distinct  population 
segment  (DPS)  of  the  gray  wolf  {Canis 
lupus)  in  the  Northern  Rocky  Mountains 
(NRM)  of  the  United  States  (U.S.)  and  • 
removes  this  DPS  from  the  List  of 
Endangered  and  Threatened  Wildlife. 
The  NRM  gray  wolf  DPS  encompasses 
the  eastern  one-third  of  Washington  and 
Oregon,  a  small  part  of  north-central 
Utah,  and  all  of  Montana,  Idaho,  and 
Wyoming.  Based  on  the  best  scientific 
and  commercial  data  available,  the  NRM 
DPS  is  no  longer  an  endangered  or 
threatened  species  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.). 
The  NRM  DPS  has  exceeded  its 
biological  recovery  goals,  and  all  threats 
in  the  foreseeable  future  have  been 
sufficiently  reduced  or  eliminated. 

The  States  of  Idaho  (2002)  and 
Montana  (2003)  adopted  State  laws  and 
management  plans  that  meet  the 
requirements  of  the  Act  and  will 
conserve  a  recovered  wolf  population 
into  the  foreseeable  future.  In  2007, 
following  a  change  in  State  law, 
Wyoming  drafted  and  approved  a 
revised  wolf  management  plan 
(Wyoming  2007).  We  have  determined 
that  this  plan  meets  the  requirements  of 
the  Act  as  providing  adequate  regulatory 
protections  to  conserve  Wyoming’s 
portion  of  a  recovered  wolf  population 
into  the  foreseeable  future.  Our 
determination  is  conditional  upon  the 
2007  Wyoming  wolf  management  law 
(W.S.  11-6-302  et  seq.  and  23-1-101,  et 
seq.  in  House  Bill  0213)  being  fully  in 
effect  and  the  wolf  management  plan 
being  legally  authorized  by  Wyoming 
statutes.  If  the  law  is  not  in  effect 
(discussed  in  more  detail  below)  within 
20  days  fi'om  the  date  of  this 


publication,  we  will  withdraw  this  final 
rule  and  replace  it  with  an  alternate 
final  rule  that  removes  the  Act’s 
protections  throughout  all  of  the  DPS, 
except  the  significant  portion  of  the  gray 
wolfs  range  in  northwestern  Wyoming 
outside  the  National  Parks. 

DATES:  This  rule  becomes  effective 
March  28,  2008. 

ADDRESSES:  This  final  rule  is  available 
on  the  Internet  at  http:// 
www.regulations.gov.  Comments  and 
materials  received,  as  well  as  supporting 
documentation  used  in  preparation  of 
this  final  rule,  are  available  for 
inspection,  by  appointment,  during 
normal  business  hours,  at  our  Montana 
office,  585  Shepard  Way,  Helena, 
Montana  59601.  Call  (406)  449-5225, 
extension  204  to  make  arrangements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  E.  Bangs,  Western  Gray  Wolf 
Recovery  Coordinator,  U.S.  Fish  and  ‘ 
Wildlife  Service,  at  our  Helena  office 
(see  ADDRESSES)  or  telephone  (406)  449- 
5225,  extension  204.  Individuals  who 
are  hearing-impaired  or  speech- 
impaired  may  call  the  Federal  Relay 
Service  at  1-800-877-8337  for  TTY 
assistance. 

SUPPLEMENTARY  INFORMATION: 
Background 

Gray  wolves  are  the  largest  wild 
members  of  the  dog  family  (Canidae). 
Adult  gray  wolves  range  from  18-80 
kilograms  (kg)  (40-175  pounds  (lb)) 
depending  upon  sex  and  region  (Mech 
1974,  p.  1).  In  the  NRM,  adult  male  gray 
wolves  average  over  45  kg  (100  lb),  but 
may  weigh  up  to  60  kg  (130  lb).  Females 
weigh  slightly  less  than  males.  Wolves’ 
fur  color  is  frequently  a  grizzled  gray, 
but  it  can  vary  from  pure  white  to  coal 
black  (Gipson  et  al.  2002,  p.  821). 

Gray  wolves  have  a  circumpolar  range 
including  North  America,  Europe,  and 
Asia.  As  Europeans  began  settling  the 
U.S.,  they  poisoned,  trapped,  and  shot 
wolves,  causing  this  once  widespread 
species  to  be  eradicated  fi’om  most  of  its 
range  in  the  48  conterminous  States 
(Mech  1970,  pp.  31-34;  McIntyre  1995). 
Gray  wolf  populations  were  eliminated 
from  Montana,  Idaho,  and  Wyoming,  as 
well  as  adjacent  southwestern  Canada 
by  the  1930s  (Young  and  Goldman  1944, 
p.  414). 

Wolves  primarily  prey  on  medium 
and  large  mammals.  Wolves  normally 
live  in  packs  of  2  to  12  animals.  In  the 
NRM,  pack  sizes  average  about  10 
wolves  in  protected  areas,  but  a  few 
complex  packs  have  been  substantially 
bigger  in  some  areas  of  Yellowstone 
National  Park  (YNP)  (Smith  et  al.  2006, 
p.  243;  Service  et  al.  2007,  Tables  1-3). 
Packs  typically  occupy  large  distinct 


territories  from  518  to  1,295  square 
kilometers  (km-^)  (200  to  500  square 
miles  (mi^))  and  defend  these  areas  from 
other  wolves  or  packs.  Once  a  given  mea 
is  occupied  by  resident  wolf  packs,  it 
becomes  saturated  and  wolf  numbers 
become  regulated  by  the  amount  of 
available  prey,  intra-species  conflict, 
other  forms  of  mortality,  and  dispersal. 
Dispersing  wolves  may  cover  large  areas 
(See  Defining  the  Boundaries  of  the 
NRM  DPS)  as  they  try  to  join  other 
packs  or  attempt  to  form  their  own  pack 
in  unoccupied  habitat  (Mech  and 
Boitani  2003,  p.  11-17). 

Typically,  only  the  top-ranking 
(“alpha”)  male  and  female  in  each  pack 
breed  and  produce  pups  (Packard  2003, 
p.  38;  Smith  et  al.  2006,  pp.  243-4; 
Service  et  al.  2007,  Tables  1-3).  Females 
and  males  typically  begin  breeding  as  2- 
year-olds  and  may  annually  produce 
young  until  they  are  over  1 0  years  old. 
Litters  are  typically  born  in  April  and 
range  from  1  to  11  pups,  but  average 
around  5  pups  (Service  et  al.  1989- 
2007,  Tables  1-3).  Most  years,  four  of 
these  five  pups  survive  until  winter 
(Service  et  al.  1989-2007,  Tables  1-3). 
Wolves  can  live  13  years  (Holyan  et  al. 
2005,  p.  446),  but  the  average  lifespan 
in  the  NRM  is  less  than  4  years  (Smith 
et  al.  2006,  p.  245).  Pup  production  and 
survival  can  increase  when  wolf  density 
is  lower  and  food  availability  per  wolf 
increases  (Fuller  et  al.  2003,  p.  186). 
Pack  social  structure  is  very  adaptable 
and  resilient.  Breeding  members  can  be 
quickly  replaced  either  from  within  or 
outside  the  pack  and  pups  can  be  reared 
by  another  pack  member  should  their 
parents  die  (Packard  2003,  p.  38; 
Brainerd  et  al.  2008;  Mech  2006,  p. 
1482).  Consequently,  wolf  populations 
can  rapidly  recover  from  severe 
disruptions,  such  as  very  high  levels  of 
human-caused  mortality  or  disease. 

After  severe  declines,  wolf  populations 
can  more  than  double  in  just  2  years  if 
mortality  is  reduced;  increases  of  nearly 
100  percent  per  year  have  been 
documented  in  low-density  suitable 
habitat  (Fuller  et  al.  2003,  pp.  181-183; 
Service  et  al.  2007,  Table  4). 

For  detailed  information  on  the 
biology  of  this  species  see  the  “Biology 
and  Ecology  of  Gray  Wolves”  section  of 
the  April  1,  2003,  final  rule  to  reclassify 
and  remove  the  gray  wolf  from  the  list 
of  endangered  and  threatened  wildlife 
in  portions  of  the  conterminous  U.S. 
(2003  Reclassification  Rule)  (68  FR 
15804). 

Previous  Federal  Actions 

In  1974,  four  subspecies  of  gray  wolf 
were  listed  as  endangered,  including  the 
NRM  gray  wolf  (Canis  lupus  irremotus), 
the  eastern  timber  wolf  (C.l.  lycaon)  in 
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the  northern  Great  Lakes  region,  the 
Mexican  wolf  [C.I.  baileyi)  in  Mexico 
and  the  southwestern  U.S.,  and  the 
Texas  gray  wolf  [C.I.  monstrabilis)  of 
Texas  and  Mexico  {39  FR  1171,  January 
4,  1974).  In  1978,  we  published  a  rule 
(43  FR  9607,  March  9,  1978)  relisting 
the  gray  wolf  as  endangered  at  the 
species  level  [C.  lupus)  throughout  the 
conterminous  48  States  and  Mexico, 
except  for  Minnesota,  where  the  gray 
wolf  was  reclassified  to  threatened.  At 
that  time,  critical  habitat  Was  designated 
in  Minnesota  and  Isle  Royale,  Michigan. 
On  February  8,  2007,  we  established  a 
Western  Great  Lakes  (WGL)  DPS  and 
removed  it  from  the  List  of  Endangered 
and  Threatened  Wildlife  (72  FR  6052). 

On  November  22,  1994,  we  designated 
portions  of  Idaho,  Montana,  and 
Wyoming  as  two  nonessential 
experimental  population  areas  for  the 
gray  wolf  under  section  10(j)  of  the  Act 
including  the  Yellowstone  Experimental 
Population  Area  (59  FR  60252, 
November  22,  1994)  and  the  Central 
Idaho  Experimental  Population  Area  (59 
FR  60266,  November  22, 1994).  These 
designations,  which  are  found  at  50  CFR 
17.40(i),  assisted  us  in  initiating  gray 
wolf  reintroduction  projects  in  central 
Idaho  and  in  the  Greater  Yellowstone 
Area  (GYA).  In  2005  and  2008,  we 
revised  these  regulations  to  provide 
increased  management  flexibility  for 
this  recovered  wolf  population  in  States 
with  Service-approved  post-delisting 
wolf  management  plans  (70  FR  1286, 
January  6,  2005;  73  FR  4270,  January  28, 
2008).  The  revisions  are  at  50  CFR 
17.84(n). 

The  NRM  wolf  population  is  a 
metapopulation  comprised  of  three  core 
recovery  areas.  It  has  a  range  (wolf 
breeding  pairs,  wolf  packs,  and  routine 
dispersing  wolves)  that  encompasses  all 
of  Idaho,  most  of  Montana  and 
Wyoming,  and  parts  of  adjacent  States 
(Service  2005,  p.  1-2).  It  achieved  its 
numerical  and  distributional  recovery 
goals  at  the  end  of  2000  (Service  et  al. 
2007,  Table  4).  The  temporal  portion  of 
the  recovery  goal  was  achieved  in  2002 
when  the  numerical  and  distributional 
recovery  goals  were  exceeded  for  the 
third  successive  year  (Service  et  al. 

2007,  Table  4).  To  meet  the  Act’s 
requirements,  Idaho,  Montana,  and 
Wyoming  needed  to  develop  post¬ 
delisting  wolf  management  plans  to 
ensure  that  adequate  regulatory 
mechanisms  would  exist  should  the 
Act’s  protections  be  removed.  In  2004, 
the  Service  determined  that  Montana 
and  Idaho’s  laws  and  wolf  management 
plans  were  adequate  to  assure  that  their 
shares  of  the  NRM  wolf  population 
would  be  maintained  above  recovery 
levels  (see  Recovery  section).  However, 


we  determined  the  2003  Wyoming 
legislation  and  wolf  management  plan 
(Wyoming  2003)  were  not  adequate  to 
assume  that  Wyoming’s  portion  of  the 
NRM  wolf  population  would  be 
maintained  above  recovery  levels 
(Williams  2004).  Wyoming  challenged 
this. determination,  but  the  Federal 
District  Court  in  Wyoming  dismissed 
the  case  (360  F.  Supp  2nd  1214,  D. 
Wyoming  2005).  Wyoming  appealed 
that  decision,  and  on  April  3,  2006,  the 
Tenth  Circuit  Court  of  Appeals  upheld 
the  district  court  decision  (442  F.  3rd 
1262). 

On  July  19,  2005,  we  received  a 
petition  from  the  Office  of  the  Governor, 
State  of  Wyoming  and  the  Wyoming 
Game  and  Fish  Commission  (WGFC)  to 
revise  the  listing  status  for  the  gray  wolf 
by  establishing  a  NRM  DPS  and  to 
remove  it  from  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
(Freudenthal  2005).  On  August  1,  2006, 
we  announced  a  12-month  finding  that 
the  petitioned  action  (delisting  in  all  of 
Montana,  Idaho,  and  Wyoming)  was  not 
warranted  because  the  2003  Wyoming 
State  law  and  wolf  management  plan 
did  not  provide  the  necessary  regulatory 
mechanisms  to  ensure  that  Wyoming’s 
numerical  and  distributional  share  of  a 
recovered  NRM  wolf  population  would 
be  conserved  (71  FR  43410).  Wyoming 
challenged  this  finding  in  Federal 
District  Court  [State  of  Wyoming,  et  al. 

V.  USDOI,  CA  No.  06CV0245J). 

Wyoming  has  indicated  that  they  will 
deem  the  claims  in  the  pending 
litigation  settled  and  will  request  that 
the  court  dismiss  the  litigation  upon 
publication  of  this  final  rule  by 
February  28,  2008  (Freudenthal  2007b). 

On  February  8,  2007,  we  proposed  to 
designate  the  NRM  DPS  of  the  gray  wolf 
and  to  delist  all  or  most  portions  of  the 
NRM  DPS  (72  FR  6106).  Specifically,  we 
proposed  to  delist  wolves  in  Montana, 
Idaho,  and  Wyoming,  and  parts  of 
Washington,  Oregon,  and  Utah.  The 
proposal  noted  that  the  area  in 
northwestern  Wyoming  outside  the 
National  Parks  (i.e.,  YNP,  Grand  Teton 
National  Park,  and  John  D.  Rockefeller 
Memorial  Parkway)  would  only  be 
delisted  in  the  final  rule  if  adequate 
State  regulatory  mechanisms  were 
developed.  On  July  6,  2007,  the  Service 
extended  the  comment  period  in  order 
to  consider  a  2007  revised  Wyoming 
wolf  management  plan  and  State  law 
that  we  believed,  if  implemented,  could 
allow  the  wolves  in  northwestern 
Wyoming  to  be  removed  from  the  List 
of  Endangered  and  Threatened  Wildlife 
(72  FR  36939).  On  November  16,  2007, 
the  WGFC  unanimously  approved  the 
2007  Wyoming  Plan  (Cleveland  2007,  p. 
1).  We  then  determined  this  plan 


provides  adequate  regulatory 
protections  to  conserve  Wyoming’s 
portion  of  a  recovered  wolf  population 
into  the  foreseeable  future  (Hall  2007,  p. 
1-2).  Our  determination  was 
conditional  upon  the  2007  Wyoming 
wolf  management  law  being  fully  in 
effect  and  the  wolf  management  plan 
being  legally  authorized  by  Wyoming 
statutes.  The  plan  automatically  goes 
into  effect  upon  the  Governor’s 
certification  to  the  Wyoming  Secretary 
of  State  that  all  of  the  provisions  found 
in  the  2007  Wyoming  wolf  management 
law  have  been  met  (W.S.  §§  23-1-101  et 
sec.;  discussed  in  further  detail  in 
Factor  D  below)  (Freudenthal  2007b,  p. 
1-3). 

For  detailed  information  on  previous 
Federal  actions  also  see  the  2003 
reclassification  rule  (68  FR  15804,  April 
1,  2003),  the  2006  advanced  notice  of 
proposed  rulemaking  (ANPR)  (71  FR 
6634,  February  8,  2006),  the  12-month 
finding  on  Wyoming’s  petition  to  delist 
(71  FR  43410,  August  1,  2006),  and  the 
February  8,  2007,  proposed  rule  to 
designate  the  NRM  population  of  gray 
wolf  as  a  DPS  and  remove  this  DPS  from 
the  List  of  Endangered  and  Threatened 
Wildlife  (72  FR  6106). 

Distinct  Vertebrate  Population  Segment 
Policy  Overview 

Pursuant  to  the  Act,  we  consider  if 
information  is  sufficient  to  indicate  that 
listing  any  species,  subspecies,  or,  for 
vertebrates,  any  DPS  of  these  taxa  may 
be  warranted.  To  interpret  and 
implement  the  DPS  provision  of  the  Act 
and  congressional  guidance,  the  Service 
and  the  National  Marine  Fisheries 
Service  (NMFS)  published  a  policy 
regarding  the  recognition  of  distinct 
vertebrate  population  segments  under 
the  Act  (61  FR  4722-4725,  February  7, 
1996).  Under  this  policy,  three  factors 
are  considered  in  a  decision  regarding 
the  establishment  and  listing, 
reclassification,  or  delisting  of  a  DPS. 
The  first  two  factors  determine  whether 
the  population  segment  is  a  valid  DPS — 
(1)  discreteness  of  the  population 
segment  in  relation  to  the  remainder  of 
the  taxon,  and  (2)  the  significance  of  the 
population  segment  to  the  taxon  to 
which  it  belongs.  If  a  population  meets 
both  tests,  it  is  a  DPS.  Then  the  third 
factor,  the  population  segment’s 
conservation  status,  is  evaluated  in 
relation  to  the  Act’s  standards  for 
listing,  delisting,  or  reclassification  (i.e., 
is  the  DPS  endangered  or  threatened). 

Defining  the  Boundaries  of  the  NRM 
DPS 

We  defined  the  geographic  boundaries 
for  the  area  to  be  evaluated  for  DPS 
status  based  on  discreteness  and 


10516  Federal  Register / Vol.  73,  No.  39/ Wednesday,  February  27,  2008 /Rules  and  Regulations 


significance  as  defined  by  our  DPS 
policy.  The  DPS  policy  allows  an 
artificial  (e.g.,  State  line)  or  manmade 
(e.g.,  road  or  highway)  boundary  to  be 
used  as  a  boundcuy  of  convenience  for 
clearly  identifying  the  geographic  area 
for  a  DPS.  The  NRM  DPS  includes  all 
of  Montana,  Idaho,  and  Wyoming,  the 
eastern  third  of  Washington  and  Oregon, 


and  a  small  part  of  north  central  Utah. 
Specifically,  the  DPS  includes  that 
portion  of  Washington  east  of  Highway 
97  and  Highway  17  north  of  Mesa  and 
that  portion  of  Washington  east  of 
Highway  395  south  of  Mesa.  It  includes 
that  portion  of  Oregon  east  of  Highway 
395  and  Highway  78  north  of  Bums 
Junction  and  that  portion  of  Oregon  east 


of  Highway  95  south  of  Burns  Junction, 
Finally,  the  NRM  DPS  includes  that 
portion  of  Utah  east  of  Highway  84  and 
north  of  Highway  80.  The  center  of 
these  roads  is  deemed  the  border  of  the 
NRM  DPS  (See  Figme  1). 

BILUNG  CODE  4310-55-P 
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BILUNG  CODE  4310-55-C 


One  factor  we  considered  in  defining  current  distribution  of  known  wolf 
the  boundaries  of  the  NRM  DPS  was  the  packs  in  2006  (Service  et  al.  2007, 
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Figure  1)  (except  four  packs  in 
northwestern  Wyoming  that  did  not 
persist).  We  also  examined  the  annual 
distribution  of  wolf  packs  from  2002 
(the  first  year  the  population  exceeded 
the  recovery  goal)  through  2006  (Service 
et  al.  2003-2007,  Figure  1;  Bangs  et  al. 
in  press).  Because  outer  distribution 
changed  little  in  these  years,  we  used 
the  2004  data  because  it  had  already 
been  analyzed  in  the  February  8,  2006 
ANPR  (71  FR  6634).  Wolf  packs  have 
been  documented  in  Montana,  Idaho,  or 
Wyoming  so  we  include  these  three 
States  in  the  DPS. 

Dispersal  distances  also  played  a  key 
role  in  determining  the  boundaries  for 
the  NRM  DPS.  We  examined  the  known 
dispersal  distances  of  over  200  marked 
dispersing  wolves  ft’om  the  NRM  firom 
1993  through  2005  (Jimenez  et  al.  in 
prep.).  These  data  indicate  that  the 
average  dispersal  distance  of  wolves 
from  the  NRM  was  about  97  km  (60  mi) 
(Boyd  and  Pletscher  1999,  p.  1094; 
Jimenez  et  al.  in  prep;  Thiessen  2007,  p. 
33).  We  determined  that  300  km  (190 
mi),  three  times  the  average  dispersal 
distance,  was  a  breakpoint  in  our  data 
for  unusually  long-distance  dispersal 
out  from  existing  wolf  pack  territories 
(Jimenez  et  al.  in  prep..  Figure  2  and  3). 
Only  10  wolves  (none  of  which 
subsequently  bred)  have  dispersed 
farther  outside  the  core  population  areas 
and  remained  in  the  United  States. 

None  of  these  wolves  returned  to  the 
core  recovery  areas  in  Montana,  Idaho, 
or  Wyoming.  Only  dispersal  ft'om  the 
NRM  wolf  packs  to  areas  within  the 
United  States  was  considered  in  these 
calculations  because  we  were  trying  to 
determine  the  appropriate  NRM  DPS 
boundaries  within  the  U.S.  Dispersers  to 
Canada  were  not  considered  in  our 
calculation  of  average  dispersal  distance 
because  the  distribution  of  suitable 
habitat  and  wolves  and  level  of  human 
persecution  in  Canada  is  significantly 
different  than  in  the  U.S.,  potentially 
affecting  wolf  dispersal  patterns.  We 
plotted  average  dispersal  distance  and 
three  times  the  average  dispersal 
distance  ft'om  existing  wolf  pack 
territories  in  the  NRM.  The  resulting 
map  indicated  a  wide  area  where  wolf 
dispersal  was  common  enough  to 
support  intermittent  additional  pack 
establishment  ftpm  the  core  recovery 
areas  given  the  availability  of  patches  of 
nearby  suitable  habitat  (Service  2005,  p. 
1-2).  Our  specific  data  on  wolf  dispersal 
in  the  NRM  may  not  be  applicable  to 
other  areas  of  North  America  (Mech  and 
Boitani  2003,  pp.  13-16). 

We  also  examined  suitable  wolf 
habitat  in  Montana,  Idaho,  and 
Wyoming  (Oakleaf  et  al.  2006,  pp.  555- 
558)  and  throughout  the  western  U.S. 


(Carroll  et  al.  2003,  p.  538;  Carroll  et  al. 
2006,  pp.  27-30)  by  comparing  the 
biological  and  physical  characteristics 
of  areas  currently  occupied  by  wolf 
packs  with  the  characteristics  of 
adjacent  areas  that  remain  unoccupied 
by  wolf  packs.  The  basic  findings  and 
predictions  of  those  models  (Carroll  et 
al.  2003,  p.  541;  Carroll  et  al.  2006,  p. 

32;  Oakleaf  et  al.  2006,  p.  559)  were 
similar  in  many  respects.  Suitable  wolf 
habitat  in  the  NRM  DPS  is  typically 
characterized  by  public  land, 
mountainous  forested  habitat,  abundant 
year-round  wild  ungulate  populations, 
lower  road  density,  lower  numbers  of 
domestic  livestock  that  were  only 
present  seasonally,  few  domestic  sheep 
[Ovis  sp.),  low  agricultural  use,  and  low 
human  populations  (see  Factor  A).  The 
models  indicate  that  a  large  block  of 
suitable  wolf  habitat  exists  in  central 
Idaho  and  the  GYA,  and  to  a  smaller 
extent  in  northwestern  Montana.  These 
findings  support  the  recommendations 
of  the  1987  wolf  recovery  plan  (Service 
1987)  that  identified  those  three  areas  as 
the  most  likely  locations  to  support  a 
recovered  wolf  population  and  are 
consistent  with  the  actual  distribution 
of  all  wolf  breeding  pairs  in  the  NRM 
since  1986  (Bangs  et  al.  1998,  Figure  1; 
Service  et  al.  1999-2007,  Figures  1-4, 
Tables  1-3).  The  models  indicate  little 
habitat  is  suitable  to  support  wolf  packs 
within  the  portion  of  the  NRM  DPS  in 
eastern  Montana,  southern  Idaho, 
eastern  Wyoming,  Washington,  Oregon, 
or  northcentral  Utah  (See  Factor  A). 

Unsuitable  habitat  also  was  important 
in  determining  the  boundaries  of  the 
NRM  DPS.  M^el  predictions  by 
Oakleaf  et  al.  (2006,  p.  559)  and  Carroll 
et  al.  (2003,  pp.  540-541;  2006,  p.  27) 
and  our  observations  during  the  past  20 
years  (Bangs  et  al.  2004,  p.  93;  Service 
et  al.  2007,  Figures  1-4,  Table  4) 
indicate  that  non-forested  rangeland  and 
croplands  associated  with  intensive 
agricultural  use  (prairie  and  high  desert) 
preclude  wolf  pack  establishment  and 
persistence.  This  unsuitability  is  due  to 
high  rates  of  wolf  mortality,  high 
densities  of  livestock  compared  to  wild 
ungulates,  chronic  conflict  with 
livestock  and  pets,  local  cultural 
intolerance  of  large  predators,  and  wolf 
behavioral  characteristics  that  make 
them  vulnerable  to  human-caused 
mortality  in  open  landscapes  (See 
Factor  A).  We  looked  at  the  distribution 
of  large  expanses  of  unsuitable  habitat 
that  would  form  a  broad  boundary 
separating  the  NRM  DPS  ftom  both  the 
southwestern  and  midwestem  wolf 
populations  and  ftom  the  core  of  any 
other  possible  wolf  population  that 


might  develop  in  the  foreseeable  future 
in  the  western  U.S. 

We  included  the  eastern  parts  of 
Washington  and  Oregon  and  a  small 
portion  of  north  central  Utah  within  the 
NRM  DPS,  because — (1)  These  areas  are 
within  97  to  300  km  (60  to  190  mi)  ftom 
the  core  wolf  population  and  routinely 
used  by  dispersing  wolves;  (2)  lone 
dispersing  wolves  have  been 
documented  in  these  areas  more  than 
once  in  recent  times  (Jimenez  et  al.  in 
prep.);  (3)  these  areas  contain  some 
suitable  habitat  (see  Factor  A);  and  (4) 
the  potential  for  connectivity  exists 
between  the  relatively  small  and 
fragmented  patches  of  suitable  habitat  in 
these  areas  with  Icirger  blocks  of  suitable 
habitat  in  the  NRM  DPS.  If  wolf 
breeding  pairs  establish  in  these  areas, 
habitat  suitability  models  suggest  these 
nearby  areas  would  likely  be  more 
connected  to  the  core  recovery  areas  in 
central  Idaho  and  northwestern 
Wyoming  than  to  any  future  wolf 
populations  that  might  become 
established  in  other  large  blocks  of 
potentially  suitable  habitat  farther 
beyond  the  NRM  DPS  border.  As  noted 
earlier,  large  swaths  of  unsuitable 
habitat  would  isolate  any  wolf  breeding 
pairs  within  the  NRM  DPS  ftom  other 
large  patches  of  suitable  habitat  to  the 
west  or  south  (Carroll  et  al.  2003,  p. 

541). 

Although  we  have  received  reports  of 
individual  wolves  and  wolf  packs  in  the 
North  Cascades  of  Washington  (Almack 
and  Fitkin  1998,  pp.  7-13),  agency 
efforts  to  confirm  them  were 
unsuccessful  and  to  date  no  individual 
wolves  or  packs  have  been  confirmed 
there  (Boyd  and  Pletscher  1999,  p.  1096; 
Jimenez  et  al.  in  prep.).  Intervening 
unsuitable  habitat  makes  it  highly 
unlikely  that  wolves  ftom  the  NRM  DPS 
have  dispersed  to  the  North  Cascades  in 
recent  history.  However,  if  wolves 
dispersed  into  this  area,  they  would 
remain  protected  by  the  Act  as 
endangered  because  it  is  outside  of  the 
NRM  DPS. 

We  include  all  of  Wyoming,  Montana, 
and  Idaho  in  the  NRM  DPS  because  (1) 
their  State  regulatory  frameworks  apply 
Statewide;  and  (2)  expanding  the  DPS 
beyond  a  300  km  (190  mi)  band  of  likely 
dispersal  distances  to  include  extreme 
eastern  Montana  and  Wyoming  adds 
only  unsuitable  habitat  and  does  not 
affect  the  distinctness  of  the  NRM  DPS. 
Although  including  all  of  Wyoming  in 
the  NRM  DPS  results  in  including 
portions  of  the  Sierra  Madre,  the  Snowy, 
and  the  Laramie  Ranges,  we  do  not 
consider  these  areas  to  be  suitable  wolf 
habitat  because  of  their  size,  shape,  and 
distance  ftom  a  strong  source  of 
dispersing  wolves.  Oakleaf  et  al.  (2006, 
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pp.  558-559)  chose  not  to  analyze  these 
areas  of  southeast  Wyoming  because 
they  are  fairly  intensively  used  by 
livestock  and  are  surrounded  with,  and 
interspersed  by,  private  land,  making 
pack  establishment  and  persistence 
unlikely.  While  Carroll  et  al.  (2003,  p. 
541;  2006,  p.  32)  optimistically 
predicted  these  areas  were  suitable 
habitat,  the  model  predicted  that  under 
current  conditions  these  areas  were 
largely  sink  habitat  and  that  by  2025 
(within  the  foreseeable  future)  they  were 
likely  to  be  ranked  as  low  occupancy 
because  of  human  population  growth 
and  road  development. 

We  chose  not  to  extend  the  NRM  DPS 
border  east  beyond  Montana  and 
Wyoming,  because  those  adjacent 
portions  of  North  Dakota,  South  Dakota, 
and  Nebraska  are  far  outside  the 
predicted  routine  dispersal  range  of  gray 
wolves  from  the  NRM.  In  addition,  the 
available  information  on  potentially 
suitable  habitat  indicates  that  Colorado 
and  additional  areas  of  Utah  to  the 
south  and  west  of  the  NRM  DPS  include 
large  areas  of  potentially  suitable  but 
unoccupied  habitat  (Carroll  et  al.  2003, 
p.  541).  The  current  distribution  of  wolf 
packs  in  the  NRM  wolf  population 
encompasses  most  of  the  suitable 
habitat,  that  area  is  surrounded  by 
unsuitable  habitat,  and  the  nearest  other 
blocks  of  suitable  habitat  are  far  beyond 
the  expected  dispersal  distance  of 
wolves  that  might  form  new  breeding 
pairs.  Therefore,  we  concluded  that  a 
smaller  NRM  DPS  that  contains  the  core 
recovery  areas  and  the  adjacent  areas  of 
largely  unsuitable  habitat  where  routine 
wolf  dispersal  could  be  expected,  but 
that  excludes  contiguous  blocks  of 
potentially  suitable  habitat  to  the  west 
and  south  that  are  outside  the  routine 
wolf  dispersal  area  is  representative  of 
the  current  and  future  status  of  the 
existing  NRM  wolf  population  and 
consistent  with  our  DPS  policy. 

Analysis  for  Discreteness 

Under  the  DPS  policy,  a  population 
segment  of  a  vertebrate  taxon  may  be 
considered  discrete  if  it  satisfies  either 
one  of  the  following  conditions — (1)  Is 
markedly  separated  from  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  physiological, 
ecological,  or  behavioral  factors 
(quantitative  measures  of  genetic  or 
morphological  discontinuity  may 
provide  evidence  of  this  separation);  or 
(2)  is  delimited  by  international 
governmental  boundaries  within  which 
differences  in  control  of  exploitation, 
management  of  habitat,  conservation 
status,  or  regulatory  mechanisms  exist 
that  are  significant  in  light  of  section 
4(a)(1)(D)  of  the  Act. 


Markedly  Separated  from  Other 
Populations  of  the  Taxon — The  eastern 
edge  of  the  NRM  DPS  (Figure  1)  is  about 
644  km  (400  mi)  from  the  western  edge 
of  the  WGL  DPS  core  wolf  population 
(eastern  Minnesota)  and  is  separated 
from  it  by  hundreds  of  miles  of 
unsuitable  habitat  (see  Factor  A).  The 
southern  edge  of  the  NRM  DPS  border 
is  about  724  km  (450  mi)  from  the 
nonessential  experimental  populations 
of  wolves  in  the  southwestern  U.S.  with 
vast  amounts  of  unoccupied  marginal  or 
unsuitable  habitat  separating  them.  No 
wild  wolves  have  been  confirmed  west 
of  the  NRM  DPS  boundary’  (although 
occasionally  we  get  unconfirmed  reports 
and  2  wolves  were  killed  close  to  that 
boundary).  While  one  dispersing  wolf 
was  confirmed  east  and  one  south  of  the 
NRM  DPS  boundary,  no  wolf  packs  have 
ever  been  found  there.  No  wolves  froni 
other  U.S.  wolf  populations  are  known 
to  have  dispersed  as  far  as  the  NRM 
DPS. 

Although  wolves  can  disperse  over 
1,092  km  (680  mi)  (with  actual  travel 
distances  exceeding  10,000  km  (6,000 
mi))  (Fritts  1983,  pp.  166-167;  Ream  et 
al.  1991,  pp.  351-352;  Boyd  and 
Pletscher  1999,  p.  1094;  Missouri 
Department  of  Conservation  2001,  pp. 
1-2;  Jimenez  et  al.  in  prep.;  Wabakken 
et  al.  2007,  p.  1631),  the  average 
dispersal  of  NRM  wolves  is  about  97  km 
(60  mi)  (Boyd  and  Pletscher  1999,  p. 
1100;  Jimenez  et  al.  in  prep.;  Thiessen 
2007,  p.  72).  Only  10  of  over  200 
confirmed  NRM  wolf  dispersal  events 
from  1992  through  2005  have  been  over 
300  km  (190  mi)  and  outside  the  core 
recovery  areas  (Boyd  and  Pletscher. 
1999,  p.  1094;  Jimenez  et  al.  in  prep.). 
Undoubtedly  many  other  dispersal 
events  have  occurred  but  not  been 
detected  because  only  30  percent  of  the 
NRM  wolf  population  has  been  radio- 
collared.  All  but  two  of  these  known 
U.S.  long-distance  dispersers  remained 
within  the  NRM  DPS.  None  of  them 
found  mates  or  survived  long  enough  to 
form  packs  or  breed  in  the  U.S.  (Jimenez 
et  al.  in  prep.). 

The  first  wolf  confirmed  to  have 
dispersed  (within  the  U.S.)  beyond  the 
border  of  the  NRM  DPS  was  killed  by 
a  vehicle  collision  along  Interstate  70  in 
north-central  Colorado  in  spring  2004. 
Video  footage  of  a  black  wolf-like  canid 
taken  near  Walden  in  northern  Colorado 
in  early  2006,  suggests  another 
dispersing  wolf  may  have  traveled  into 
Colorado.  The  subsequent  status  or 
location  of  that  animal  is  unknown. 
Finally,  in  spring  2006,  the  carcass  of  a 
male  black  wolf  was  found  along 
Interstate  90  in  western  South  Dakota. 
Genetic  testing  confirmed  it  was  a  wolf 
that  had  dispersed  from  the  GYA.  We 


expect  that  occasional  lone  wolves  will 
continue  to  disperse  between  and 
beyond  the  core  recovery  areas  in 
Montana,  Idaho,  and  Wyoming,  as  well 
as  into  States  adjacent  to  the  NRM  DPS. 
However,  pack  development  and 
persistence  outside  the  NRM  DPS  is 
unlikely  because  wolves  that  disperse  as 
individuals  typically  have  low  survival 
(Pletscher  et  al.  1997,  p.  459)  and 
suitable  habitat  is  limited  and  distant 
(Carroll  et  al.  2003,  p.  541)  from  the 
NRM  DPS. 

No  connectivity  currently  exists 
between  the  NRM,  WGL,  and 
Southwestern  gray  wolf  populations, 
nor  are  there  any  resident  wolf  packs  in 
intervening  areas.  While  it  is 
theoretically  possible  that  a  lone  wolf 
might  traverse  over  644  km  (400  mi) 
from  one  population  to  the  other, 
movement  between  these  populations 
has  never  been  documented  and  is 
extremely  unlikely  because  of  both  the 
distafice  and  the  large  areas  of 
unsuitable  habitat  between  the 
populations.  Furthermore,  the  DPS 
policy  does  not  require  complete 
separation  of  one  DPS  from  other 
populations,  but  instead  requires  some 
“marked  separation.”  Thus,  if 
occasional  individual  wolves  or  packs 
disperse  among  populations,  the  NRM 
DPS  could  still  display  the  required 
discreteness.  Based  on  the  information 
presented  above,  we  have  determined 
that  NRM  gray  wolves  are  markedly 
separated  from  all  other  gray  wolf 
populations  in  the  U.S. 

Differences  Among  U.S.  and 
Canadian  Wolf  Populations — The  DPS 
policy  allows  us  to  use  international 
borders  to  delineate  the  boundaries  of  a 
DPS  if  there  are  differences  in  control  of 
exploitation,  conservation  status,  or 
regulatory  mechanisms  between  the 
countries.  Significant  differences  exist 
in  management  between  U.S.  and 
Canadian  wolf  populations.  About 
52,000  to  60,000  wolves  occur  in 
Canada,  where  suitable  habitat  is 
abundant  (Boitani  2003,  p.  322). 

Because  of  this  abundance,  wolves  in 
Canada  are  not  protected  by  Federal 
laws  and  are  only  minimally  protected 
in  most  Canadian  provinces  (Pletscher 
et  al.  1991,  p.  546).  In  the  U.S.,  unlike 
Canada,  Federal  protection  and 
intensive  management  has  been 
necessary  to  recover  the  wolf  (Carbyn 
1983).  When  delisted.  States  in  the  NRM 
DPS  would  carefully  monitor  and 
manage  to  retain  populations  above  the 
recovery  goal  (see  Factor  D).  Therefore, 
we  will  continue  to  use  the  U.S.-Canada 
border  to  mark  the  northern  boundary  of 
the  NRM  DPS  due  to  the  difference  in 
control  of  exploitation,  conservation 
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status,  and  regulatory  mechanisms 
between  the  two  countries. 

Analysis  for  Significance 

If  we  determine  that  a  population 
segment  is  discrete,  we  next  consider 
available  scientific  evidence  of  its 
significance  to  the  taxon  to  which  it 
belongs.  Our  DPS  policy  states  that  this 
consideration  may  include,  hut  is  not 
limited  to,  the  following  factors:  (!) 
Persistence  of  the  discrete  population 
segment  in  an  ecological  setting  unusual 
or  unique  for  the  taxon;  (2)  evidence 
that  loss  of  the  discrete  population 
segment  would  result  in  a  significant 
gap  in  the  range  of  the  taxon;  (3) 
evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  a  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historic  range;  emd/or  (4)  evidence  that 
the  discrete  population  segment  differs 
markedly  from  other  populations  of-the 
species  in  its  genetic  characteristics. 
Below  we  address  factors  1  and  2. 

Factors  3  and  4  do  not  apply  to  the  NRM 
DPS  and  thus  are  not  included  in  our 
analysis  for  significance. 

Unusual  or  Unique  Ecological 
Setting — Within  the  range  of  holarctic 
wolves,  the  NRM  has  among  the  highest 
diversity  of  large  predators  and  native 
ungulate  prey  species,  resulting  in 
complex  ecological  interaction  between 
the  ungulate  prey,  predator  and 
scavenger  groups,  and  vegetation  (Smith 
et  al.  2003,  p.  331).  In  the  NRM  DPS, 
gray  wolves  share  habitats  with  black 
bears  [Ursus  americanus),  grizzly  bears 
[U.arctos  horribilis),  cougars  [Felis 
concolor),  lynx  (Lynx  canadensis), 
wolverine  (Gulo  gulo),  coyotes  (Canis 
latrans),  foxes  [Vulpes  vulpes),  badgers 
(Taxidea  taxus),  bobcats  (Felis  rufus], 
fisher  (Martes  pennanti),  and  marten 
(Maries  americana).  The  unique  and 
diverse  assemblage  of  native  prey 
include  elk  (Cervus  canadensis),  mule 
deer  (Odocoileus  hemionus),  white¬ 
tailed  deer  (Odocoileus  virginianus), 
moose  (Alces  alces),  woodland  caribou 
(Rangifer  caribou),  bighorn  sheep  (Ovis 
canadensis),  mountain  goats  (Oreamnos 
americanus),  pronghorn  antelope 
(Antilocapra  americana),  bison  (Bison 
bison)  (only  in  the  GY  A),  and  beaver 
(Castor  canadensis).  This  complexity 
leads  to  unique  dramatic  and  unique 
ecological  cascades  in  pristine  areas, 
such  as  in  YNP.  While  these  effects 
likely  still  occur  at  varying  degrees 
elsewhere,  they  are  increasingly 
modified  and  subtle  the  more  an  area  is 
affected  hy  humans  (Smith  et  al.  2003, 
pp. 334-338;  Robbins  2004,  pp.  80-81; 
Campbell  et  al.  2006,  pp.  747-753; 
Hebblewhite  et  al.  2005,  p.  2135;  Garrott 


et  al.  2005,  p.  1245).  For  example, 
wolves  appear  to  be  changing  elk 
behavior  and  elk  relationships  and 
competition  with  other  native  ungulates 
in  YNP.  These  complex  interactions 
may  increase  streamside  willow 
production  and  survival  (Ripple  and 
Beschta  2004,  p.  755),  that  in  turn  can 
affect  beaver  and  nesting  by  riparian 
birds  (Nievelt  2001,  p.  1).  This 
suspected  pattern  of  wolf-caused 
changes  also  may  be  occurring  with 
scavengers,  whereby  wolf  predation  is 
providing  a  year-round  source  of  food 
for  a  diverse  variety  of  carrion  feeders 
(Wilmers  et  al.  2003,  p.  996;  Wilmers 
and  Getz  2005,  p.  571).  The  wolf 
population  in  the  NRM  has  extended 
the  southern  range  of  the  contiguous 
gray  wolf  population  in  western  North 
America  nearly  400  miles  (640  km)  into 
a  much  more  diverse,  ecologically 
complex,  and  unique  assemblage  of 
species  than  is  found  elsewhere  within 
occupied  wolf  habitat  in  most  of  the 
northern  hemisphere. 

Significant  Gap  in  the  Range  of  the 
Taxon — Wolves  once  lived  throughout 
most  of  North  America.  Wolves  have 
been  extirpated  from  most  of  the 
southern  portions  of  their  historic  North 
American  range.  The  loss  of  the  NRM 
wolf  population  would  represent  a 
significant  gap  in  the  species’  holarctic 
range  in  that  this  loss  would  create  a  15- 
degree  latitudinal  or  over  1,600-km 
(1,000-mi)  gap  across  the  Rocky 
Mountains  between  the  Mexican  wolf 
and  wolves  in  Canada.  If  this  potential 
gap  were  realized,  substantial  cascading 
ecological  impacts,  such  as  behavioral 
changes  in  elk  that  reduced  browsing 
pressure  and  allowed  increased  willow 
growth  in  riparian  areas  that  can  then 
support  beaver  or  nesting  song  birds, 
would  occur  in  the  NRM,  most 
noticeably  in  the  most  pristine  and 
wildest  areas  (Smith  et  al.  2003,  pp. 
334-338;  Robbins  2004,  pp.  80-81; 
Campbell  et  al.  2006,  pp.  747-753; 
Hebblewhite  and  Smith  in  press,  p.  1- 
6). 

Given  the  wolf  s  historic  occupancy  of 
the  conterminous  U.S.  and  the  portion 
of  the  historic  range  the  conterminous 
U.S.  represents,  recovery  in  the  lower  48 
States  has  long  been  viewed  as 
important  to  the  taxon  (39  FR  1171, 
January  4,  1974;  43  FR  9607,  March  9, 
1978).  The  NRM  DPS  is  significant  in 
achieving  this  objective,  as  it  is  1  of  only 
3  populations  of  wolves  in  the  lower  48 
States  and  currently  constitutes  nearly 
25  percent  of  all  wolves  in  the  lower  48 
States. 

We  conclude,  based  on  our  analysis  of 
the  best  available  scientific  information, 
that  the  NRM  DPS  is  significant  to  the 
taxon  in  that  NRM  wolves  exist  in  a 


unique  ecological  setting  and  their  loss 
would  represent  a  significant  gap  in  the 
range  of  the  taxon.  Therefore,  the  NRM 
DPS  meets  the  criterion  of  significance 
under  our  DPS  policy.  Because  the  NRM 
gray  wolf  population  is  both  discrete 
and  significant,  it  is  a  valid  DPS.  The 
conservation  status  of  the  DPS  is 
discussed  below  (see  Summary  of 
Factors  Affecting  the  Species  section). 

Recovery 

Recovery  Planning  and  the  Selection 
of  Recovery  Criteria — Shortly  after 
listing  we  formed  the  interagency  wolf 
recovery  team  to  complete  a  recovery 
plan  for  the  NRM  population  (Service 
1980,  p.  i;  Fritts  et  al.  1995,  p.  111).  The 
NRM  Wolf  Recovery  Plan  (recovery 
plan)  was  approved  in  1980  (Service 
1980,  p.  i)  and  revised  in  1987  (Service 
1987,  p.  i).  Recovery  plans  are  not 
regulatory  documents  and  are  instead 
intended  to  provide  guidance  to  the 
Service,  States,  and  other  partners  on 
methods  of  minimizing  threats  to  listed 
species  and  on  criteria  that  may  be  used 
to  determine  when  recovery  is  achieved. 
There  are  many  paths  to  accomplishing 
recovery  of  a  species  and  recovery  may 
be  achieved  without  all  criteria  being 
fully  met.  For  example,  one  or  more 
criteria  may  have  been  exceeded  while 
other  criteria  may  not  have  been 
accomplished.  In  that  instance,  the 
Service  may  judge  that  the  threats  have 
been  minimized  sufficiently,  and  the 
species  is  robust  enough  to  reclassify 
from  endangered  to  threatened  or  to 
delist.  In  other  cases,  recovery 
opportunities  may  have  been  recognized 
that  were  not  known  at  the  time  the 
recovery  plan  was  finalized.  These 
opportunities  may  be  used  instead  of 
methods  identified  in  the  recovery  plan. 
Likewise,  information  on  the  species 
may  be  learned  that  was  not  known  at 
the  time  the  recovery  plan  was 
finalized.  The  new  information  may 
change  the  extent  that  criteria  need  to  be 
met  for  recognizing  recovery  of  the 
species.  Recovery  of  a  species  is  a 
dynamic  process  requiring  adaptive 
management  that  may,  or  may  not,  fully 
follow  the  guidance  provided  in  a 
recovery  plan. 

The  1980  recovery  plan’s  objective 
was  to  re-establish  and  maintain  viable 
populations  of  the  NRM  wolf  (Canis 
lupus  irremotus)  in  its  former  range 
where  feasible  (Service  1980,  p.  iii).  The 
revised  recovery  plan  (Service  1987,  p. 
57)  specifies  a  recovery  criterion  of  a 
minimum  of  10  breeding  pairs  of  wolves 
(defined  as  2  wolves  of  opposite  sex  and 
adequate  age,  capable  of  producing 
offspring)  for  a  minimum  of  3 
successive  years  in  each  of  3  core 
recovery  areas — (1)  Northwestern 
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Montana  (Glacier  National  Park;  the 
Great  Bear,  Bob  Marshall,  and  Lincoln 
Scapegoat  Wilderness  Areas;  and 
adjacent  public  and  private  lands),  (2) 
central  Idaho  (Selway-Bitterroot,  Gospel 
Hump,  Frank  Church  River  of  No 
Return,  and  Sawtooth  Wilderness  Areas; 
and  adjacent,  mostly  Federal,  lands), 
and  (3)  the  YNP  area  (including  the 
Absaroka-Beartooth,  North  Absaroka, 
Washakie,  and  Teton  Wilderness  Areas; 
and  adjacent  public  and  private  lands). 
That  plan  recommended  that  wolf 
establishment  not  be  promoted  outside 
these  distinct  recovery  areas,  but  that 
connectivity  between  them  be 
encouraged.  However,  no  attempts  were 
made  to  prevent  wolf  pack 
establishment  outside  of  the  recovery 
areas  unless  chronic  conflict  required 
resolution  (Service  1994,  p.  1-15,  16; 
Service  1999;  p.  2).  The  recovery  plan 
states  that  if  2  recovery  areas  maintain 
a  minimum  of  10  breeding  pairs  for  3 
successive  years,  the  gray  wolves  in  the 
NRM  can  be  reclassified  to  threatened 
status,  and  if  all  3  recovery  areas 
maintain  a  minimum  of  10  breeding 
pairs  for  3  successive  years,  then  the 
NRM  wolf  population  can  be  considered 
fully  recovered  and  can  be  considered 
for  delisting. 

The  1994  environmental  impact 
statement  (EIS)  on  wolf  reintroduction 
reviewed  wolf  recovery  in  the  NRM  and 
the  adequacy  of  the  recovery  goals 
because  we  were  concerned  that  the 
1987  goals  might  be  insufficient  (Service 
1994,  pp.  6:68-78).  The  Service 
conducted  a  thorough  literature  review 
of  wolf  population  viability  analysis  and 
minimum  viable  populations,  reviewed 
the  recovery  goals  for  other  wolf 
populations,  surveyed  the  opinions  of 
43  wolf  experts,  of  which  25  responded, 
and  incorporated  our  own  expertise  into 
a  review  of  the  NRM  wolf  recovery  goal. 
We  published  our  analysis  in  the 
Service’s  EIS  and  in  3  peer-reviewed 
paper  (Service  1994,  Appendix  8  &  9; 
Fritts  and  Carbyn  1995,  p.  26-38).  Our 
analysis  concluded  that  the  1987 
recovery  goal  was,  at  best,  a  minimum 
recovery  goal,  and  that  modifications 
were  warranted  on  the  basis  of  more 
recent  information  about  wolf 
distribution,  connectivity,  and  numbers. 
We  agree  with  Fritts  and  Carbyn  (1995, 
p.  26)  that  “Data  on  survival  of  actual 
wolf  populations  suggest  greater 
resiliency  than  indicated  by  theory’’  and 
theoretical  treatments  of  population 
viability  “have  created  unnecessary 
dilemmas  for  wolf  recovery  programs  by 
overstating  the  required  population 
size”.  Based  on  our  analysis  and  peer 
review  comments,  we  concluded  that 
“Thirty  or  more  breeding  pairs 


comprising  some  300+  wolves  in  a 
metapopulation  (a  population  that  exists 
as  partially  isolated  sets  of 
subpopulations)  with  genetic  exchange 
between  subpopulations  should  have  a 
high  probability  of  long-term 
persistence”  because  such  a  population 
would  contain  enough  individuals  in 
successfully  reproducing  packs 
distributed  over  distinct  but  somewhat 
connected  large  areas  to  be  viable  for  the 
long  term  (Service  1994,  pp.  6:75).  A 
population  at  or  above  this  size  would 
contain  at  least  30  successfully 
reproducing  packs  and  ample 
individuals  to  ensure  long-term 
population  viability.  In  addition  the 
metapopulation  configuration  and 
distribution  throughout  secure  suitable 
habitat  would  ensure  that  each  core 
recovery  area  would  provide  a 
recovered  population  that  would  be 
distributed  over  a  large  enough  area  to 
provide  resilience  to  natural  or  man- 
caused  events  that  may  temporarily 
affect  one  core  recovery  area.  No  wolf 
population  of  this  size  and  distribution 
has  gone  extinct  in  recent  history  unless 
it  was  deliberately  eradicated  by 
humans  (Boitani  2003,  321-331).  We 
further  determined  that  a 
metapopulation  of  this  size  and 
distribution  among  the  three  core 
recovery  areas  within  the  area  we  now 
identify  as  the  NRM  DPS  would  result 
in  a  wolf  population  that  would  fully 
achieve  our  recovery  objectives. 

We  conducted  another  review  of  what 
constitutes  a  recovered  wolf  population 
in  late  2001  and  early  2002  to  reevaluate 
and  update  our  1994  analysis  and 
conclusions  (Service  1994,  Appendix  9). 
We  surveyed  86  biologists,  of  which  50 
responded,  with  expertise  in  wolves  and 
population  viability  from  North 
America  and  Europe  for  their 
professional  opinions  regarding  a  wide 
range  of  issues  related  to  the  NRM 
recovery  goal.  We  also  reviewed  a  wide 
range  of  literature,  including  wolf 
population  viability  analysis  from  other 
areas  (Bangs  2002,  p.  1-9).  Despite 
varied  professional  opinions  and  a  great 
diversity  of  suggestions,  experts 
overwhelmingly  thought  the  recovery 
goal  derived  in  our  1994  analysis  was 
more  biologically  appropriate  than  the 
1987  recovery  plan’s  criteria  for 
recovery  and  represented  a  viable  and 
recovered  wolf  population.  Reviewers 
also  thought  connectivity  (either  natural 
or  human-facilitated)  was  important  to 
maintaining  the  metapopulation 
configuration  and  w'olf  population 
viability.  Reviewers  also  recommended 
other  concepts/numbers  for  recovery 
goals  but  most  were  slight  modifications 
to  those  we  recommended  in  our  1994 


analysis.  While  experts  strongly  (78%) 
supported  our  1994  conclusions  that  a 
metapopulation  of  at  least  30  breeding 
pairs  and  at  least  300  wolves  would 
provide  for  a  viable  wolf  population, 
they  also  concluded  that  wolf 
population  viability  was  enhanced  by 
higher  (500  or  more  wolves)  rather  than 
lower  population  levels  (300)  and  longer 
(more  than  3  years)  rather  than  shorter 
(3  years)  demonstrated  time  frames.  The 
more  numerous  and  widely  distributed 
a  species  is,  the  higher  its  probability  of 
population  viability  will  be.  However, 
the  Act  requires  us  to  ensure  a  species 
is  no  longer  threatened  or  endangered 
not  that  its  viability  would  be 
theoretically  maximized.  A  wolf 
metapopulation  of  at  least  30  breeding 
pairs  and  at  least  300  wolves  ensures  it 
will  remain  viable  and  recovered.  A 
slight  majority  indicated  that  the  1987 
recovery  goal,  of  only  10  breeding  pairs 
(defined  as  a  male  and  female  capable 
of  breeding)  in  each  of  three  distinct 
recovery  areas,  may  be  viable,  given  the 
persistence  of  other  small  wolf 
populations  in  other  parts  of  the  world. 
The  results  of  previous  population 
viability  analysis  for  other  wolf 
populations  varied  widely,  and  similar 
to  our  1994  analysis,  reviewers 
concluded  that  theoretical  results  were 
strongly  dependent  on  the  variables  and 
assumptions  used  in  such  models  and 
conclusions  often  predicted  different 
outcomes  than  actual  empirical  data  had 
conclusively  demonstrated.  Based  on 
that  review,  we  reaffirmed  our  more 
relevant  and  stringent  1994  definition  of 
wolf  breeding  pairs,  population 
viability,  and  recovery  (Service  1994,  p. 
6:75). 

We  measure  the  wolf  recovery  goal  by 
the  number  of  breeding  pairs  because 
wolf  populations  are  maintained  by 
packs  that  successfully  raise  pups.  We 
use  “breeding  pairs”  to  describe 
successfully  reproducing  packs  (Service 
1994,  pp.  6:67;  Bangs  2002,  p.  7-8; 
Mitchell  et  al.  in  press).  Breeding  pairs 
are  only  measured  in  winter  because 
most  wolf  mortality  occurs  in  spring/ 
summer/fall  and  winter  is  the  beginning 
of  the  annual  courtship  and  breeding 
season  for  wolves.  Often  we  do  not 
know  if  the  specific  pack  actually 
contains  an  adult  male,  adult  female, 
and  two  pups  in  winter;  however,  pack 
size  has  proven  to  have  a  strong 
correlation  with  breeding  pair  status 
and  by  simply  knowing  the  size  of  wolf 
packs  in  mid-winter  we  can  reliably 
estimate  the  number  of  breeding  pairs 
(Ausband  2006;  Mitchell  et  al.  in  press). 
In  the  future,  the  States  will  be  able  to 
use  pack  size  in  winter  as  a  surrogate  to 
reliably  identify  each  pack’s 
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contribution  toward  meeting  our 
breeding  pair  recovery  criteria  and  to 
better  predict  the  effect  of  managing  for 
certain  pack  sizes  on  wolf  population 
recovery. 

We  have  also  determined  that  an 
essential  part  of  achieving  recovery  is  an 
equitable  distribution  of  wolf  breeding 
pairs  and  individual  wolves  among  the 
three  States  and  the  three  core  recovery 
areas.  A  wolf  metapopulation  that  is 
equitably  distributed  among  the  three 
core  recovery  areas  provides  each  area 
with  enough  successfully  reproducing 
packs  and  individuals  to  withstand  any 
threats  to  it  and  to  allow  for  local 
adaptation  to  the  ecological  conditions 
within  each  area  (e.g.,  bison  in  the  GYA, 
white-tailed  deer  in  northwestern 
Montana,  or  steep  terrain  of  central 
Idaho).  In  addition,  a  minimum  number 
of  successfully  reproducing  packs  and 
individual  wolves  in  each  core  recovery 
area  ensures  a  consistent  strong  source 
of  dispersing  individuals  between  and 
among  the  three  recovery  areas  to 
consistently  occupy  suitable  habitat, 
form  new  or  join  existing  packs,  and 
provide  the  opportunity  for  genetic  and 
demographic  mixing  within  the 
population  to  maintain  its  viability  and 
resilience.  Like  peer  reviewers  in  1994 
and  2002,  we  concluded  that  NRM  wolf 
recovery  and  long-term  wolf  population 
viability  is  dependent  on  its  distribution 
as  well  as  maintaining  the  minimum 
numbers  of  breeding  pairs  and  wolves. 
While  uniform  distribution  is  not 
necessary,  a  well-distributed  population 
with  no  one  State/recovery  area 
maintaining  a  disproportionately  low 
number  of  packs  or  number  of 
individual  wolves  is  needed  to  maintain 
wolf  distribution  in  and  adjacent  to  core 
recovery  areas  and  other  suitable  habitat 
throughout  the  NRM. 

Following  the  2002  review,  we  began 
to  use  States,  in  addition  to  recovery 
areas,  to  measure  progress  toward 
recovery  goals  (Service  et  al.  2003-2007, 
Table  4).  Because  Montana,  Idaho,  and 
Wyoming  each  contain  the  vast  majority 
of  one  of  the  original  three  core  recovery 
areas,  we  determined  the 
metapopulation  structure  would  be 
conserved  by  equally  dividing  the 
overall  recovery  goal  between  the  three 
States.  This  approach  made  each  State’s 
responsibility  for  wolf  conservation  fair, 
consistent,  and  clear.  It  avoided  any 
possible  confusion  that  one  State  might 
assume  all  of  the  responsibility  for 
maintaining  the  required  number  of 
wolves  and  wolf  breeding  pairs  in  a 
shared  core  recovery  area.  State 
regulatory  authorities  and  traditional 
management  of  resident  game 
populations  occur  on  a  State-by-State 
basis.  Management  by  State  would  still 


maintain  a  robust  wolf  population  in 
each  core  recovery  area  because  they 
each  contain  manmade  or  natural 
refugia  from  high  levels  of  human- 
caused  mortality  (e.g..  National  Parks, 
wilderness  areas,  and  remote  Federal 
lands)  that  guarantee  those  areas  remain 
the  stronghold  for  wolf  breeding  pairs 
and  source  of  dispersing  wolves  in  each 
State. 

Recovery  targets  by  State  promote 
connectivity  and  genetic  exchange 
between  the  metapopulation  segments 
by  avoiding  management  that  focuses 
solely  on  wolf  breeding  pairs  in 
relatively  distinct  core  recovery  areas 
and  promote  a  minimum  level  of 
potential  natural  dispersal  to  and  from 
each  population  segment.  This  approach 
also  will  increase  the  numbers  of 
potential  wolf  breeding  pairs  in  the 
GYA  because  it  is  shared  by  all  three 
States.  Wyoming  alone  has  committed 
to  maintain  at  least  15  breeding  pairs 
(with  at  least  7  of  those  breeding  pairs 
outside  the  National  Parks)  and  150 
wolves,  so  wolves  in  the  Montana  and 
Idaho  portion  of  the  GYA  would  be  in 
addition  to  those  required  to  exceed 
minimal  recovery  area  levels.  A  large 
and  well-distributed  population  within 
the  GYA  is  especially  important  because 
it  is  the  most  isolated  core  recovery  area 
within  the  NRM  DPS  (Oakleaf  et  al. 

2006,  p.  554;  vonHoldt  et  al.  2007,  p. 

19). 

The  numerical  component  of  the 
recovery  goal  represents  the  minimum 
number  of  breeding  pairs  and  wolves 
needed  to  achieve  recovery.  To  ensure 
that  the  NRM  wolf  population  continues 
to  exceed  the  recovery  goal  of  30 
breeding  pairs  and  300  wolves,  Montana 
(2003),  Idaho  (2002;  2007),  and 
Wyoming  (2007)  have  committed  to 
manage  for  at  least  15  breeding  pairs 
and  at  least  150  wolves  per  State  in  mid¬ 
winter  and  maintain  its  metapopulation 
structure.  Because  the  recovery  goal 
components  are  measured  in  mid-winter 
when  the  wolf  population  is  near  its 
annual  low  point,  the  average  annual 
wolf  population  will  be  much  higher 
than  these  minimal  goals.  At  this  point 
in  time,  it  is  unknown  how  many 
wolves  and  breeding  pairs  will 
ultimately  result  from  implementation 
of  the  State  management  plans  except 
that  each  State  plan’s  management 
objectives  assure  that  the  NRM  DPS  will 
certainly  be  well  over  a  combined  total 
of  45  breeding  pairs  and  450  wolves. 
Each  State  has  committed  to  manage  for 
at  least  150  wolves  and  15  breeding 
pairs  by  regulating  buman-caused 
mortality.  If  each  of  the  States  managed 
to  have  only  15  breeding  pairs  and  150 
wolves  (which  is  extremely  ufilikely 
since  each  would  have  to  be  at  their 


lowest  allowable  level  at  the  same  time 
Snd  wolves  will  still  also  be  present  in 
National  Parks,  wilderness  areas,  and 
remote  public  lands  where  sharp 
reductions  in  wolf  numbers  are 
unlikely),  then  45  breeding  pairs  would 
likely  result  in  more  than  450  wolves. 
Service  data  since  1986  indicate  that, 
within  the  NRM  DPS,  each  breeding 
pair  has  corresponded  to  14  wolves  in 
mid-winter  (Service  et  al.  2007,  Table 
4). 

These  goals  were  designed  to  provide 
the  NRM  gray  wolf  population  with  „ 
sufficient  representation,  resilience,  and 
redundancy  for  its  long-term 
conservation  (See  Summary  of  Threats 
Analysis  section  for  details).  We  have 
expended  considerable  effort  to 
develop,  repeatedly  re-evaluate,  and 
when  necessary  modify,  the  recovery 
goals  (Service  1987,  p.  12;  Service  1994, 
Appendix  8  and  9;  Fritts  and  Carbyn 
1995,  p.  26;  Bangs  2002,  p.  1).  After 
evaluating  all  available  information,  we 
conclude  the  best  scientific  and 
commercial  data  available  continues  to 
support  the  ability  of  these  recovery 
goals  to  ensure  the  population  does  not 
again  become  in  danger  of  extinction. 

Monitoring  and  Managing  Recovery — 
In  1989,  we  formed  an  Interagency  Wolf 
Working  Group  (Working  Group) 
composed  of  Federal,  State,  and  Tribal 
agency  personnel  (Bangs  1991,  p.  7; 
Fritts  et  al.  1995,  p.  109;  Service  et  al. 
1989-2007,  p.  1).  The  Working  Group 
conducted  four  basic  recovery  tasks 
(Service  et  al.  1989-2007,  p.  1-2),  in 
addition  to  the  standard  enforcement 
functions  associated  with  the  take  of  a 
listed  species.  These  tasks  were:  (1) 
Monitor  wolf  distribution  and  numbers; 
(2)  control  wolves  that  attacked 
livestock  by  moving  them,  conducting 
other  non-lethal  measures,  or  killing 
them  (Bangs  et  al.  2006,  p.  7);  (3) 
conduct  research  and  publish  scientific 
publications  on  wolf  relationships  to 
ungulate  prey,  other  carnivores  and 
scavengers,  livestock,  and  people;  and 
(4)  provide  accurate  science-based 
information  to  the  public  and  mass 
media  so  that  people  could  develop 
their  opinions  about  wolves  and  wolf 
management  from  an  informed 
perspective. 

The  size  and  distribution  of  the  NRM 
wolf  population  is  estimated  by  the 
Working  Group  each  year  and,  along 
with  other  information,  is  published  in 
an  interagency  annual  report  (Ser\'ice  et 
al.  1989-2007,  Table  4,  Figure  1).  Since 
the  early  1980s,  the  Service  and  our 
cooperating  partners  have  radio-collared 
and  monitored  over  940  wolves  in  the 
NRM  to  assess  population  status, 
conduct  research,  and  to  reduce/resolve 
conflict  with  livestock.  The  Working 
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Group’s  annual  population  estimates 
represent  the  best  scientific  and 
commercial  data  available  regarding 
year-end  NRM  gray  wolf  population  size 
and  trends,  as  well  as  distributional  and 
other  information. 

Recovery  by  State — At  the  end  of 
2000,  the  NRM  population  first  met  its 
overall  numerical  and  distributional 
recovery  goal  of  a  minimum  of  30 
breeding  pairs  and  over  300  wolves 
well-distributed  among  Montana,  Idaho, 
and  Wyoming  (Service  et  al.  2001,  Table 
4;  68  FR  15804,  April  1,  2003).  This 
minimum  recovery  goal  was  exceeded 
every  year  since  2000  (Service  et  al. 
2002-2007,  Table  4;  Service  2007a). 


Because  the  recovery  goal  must  be 
achieved  for  3  consecutive  years,  the 
temporal  element  of  recovery  was  not 
achieved  until  the  end  of  2002  when 
663  wolves  and  49  breeding  pairs  were 
present  (Service  et  al.  2003,  Table  4).  At 
the  end  of  2007,  the  NRM  wolf 
population  achieved  its  numerical  and 
distributional  recovery  goal  for  8 
consecutive  years  (68  FR  15804,  April  1, 
2003;  71  FR  6634,  February  8,  2006; 
Service  et  al.  2001-2007,  Table  4; 
Service  2007a). 

For  the  State-by-State  recovery  goals, 
Idaho  and  Wyoming  first  achieved  the 
minimum  recovery  goal  of  10  breeding 
pairs  and  100  wolves  in  2000,  and 


Montana  first  achieved  them  in  2002. 
All  three  States  have  met  or  exceeded 
this  goal  every  year  since  it  was  first 
achieved.  In  late  2007,  preliminary 
estimates  indicate  there  are  394  wolves 
in  37  breeding  pairs  in  Montana,  788 
wolves  in  41  breeding  pairs  in  Idaho, 
and  362  wolves  in  27  breeding  pairs  in 
Wyoming  for  about  1,545  wolves  in  105 
potential  breeding  pairs  in  the  NRM 
wolf  population  (Service  2007a).  The 
NRM  wolf  population  increased  about 
24  percent  annually  from  1995  to  2006 
(Service  et  al.  2007,  Table  4).  Figure  2 
illustrates  wolf  population  trends  by 
State  from  1979  to  2006. 
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As  discussed  previously,  after  the 
2002  peer  review  of  the  wolf  recovery 
efforts,  we  began  using  States,  in 
addition  to  recovery  areas,  to  measure 
progress  toward  recovery  goals  (Service 
et  al.  2003-2007,  Table  4).  However, 
because  the  original  recovery  plan 
included  goals  for  core  recovery  areas 
we  have  included  the  following 


discussion  on  the  history  of  the  recovery 
efforts  and  status  of  these  core  recovery 
areas,  including  how  the  wolf 
population’s  distribution  and 
metapopulation  structure  is  important 
to  maintaining  its  viability  and  how  the 
biological  characteristics  of  each  core 
recovery  area  differ  (Service  et  al.  2007, 
Table  4). 


Recovery  in  the  Northwestern 
Montana  Recovery  Area —  The 
Northwestern  Montana  Recovery  Area’s 
84,800  km^  (33,386  mi^)  includes; 
Glacier  National  Park;  the  Great  Bear, 
Bob  Marshall,  and  Lincoln  Scapegoat 
Wilderness  Areas;  and  adjacent  public 
and  private  lands  in  northern  Montana 
and  the  northern  Idaho  panhandle. 
Wolves  there  are  listed  as  endangered. 
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Reproduction  first  occurred  in 
northwestern  Montana  in  1986  (Ream  et 
al.  1989).  The  natural  ability  of  wolves 
to  find  and  quickly  recolonize  empty 
habitat  (Mech  and  Boitani  2003,  p.  17- 
19),  the  interim  control  plan  (Service 
1988,  1999),  and  the  interagency 
recovery  program  combined  to 
effectively  promote  an  increase  in  wolf 
numbers  (Bangs  1991,  p.7-13).  By  1996, 
the  number  of  wolves  had  grown  to 
about  70  wolves  in  7  known  breeding 
pairs.  However,  since  1997,  the 
estimated  number  of  breeding  pairs  and 
wolves  has  fluctuated,  partly  due  to 
actual  population  size  and  partly  due  to 
monitoring  effort.  It  varied  ft’om  4  to  12 
breeding  pairs  and  from  49  to  171 
wolves  (Service  et  al.  2007,  Table  4)  but 
generally  increased.  In  2007,  we 
estimated  214  wolves  in  24  breeding 
pairs  in  the  northwestern  Montana 
recovery  area  (Service  2007a). 

The  Northwestern  Montana  Recovery 
Area  has  sustained  fewer  wolves  than 
the  other  recovery  areas  because  there  is 
less  suitable  habitat  and  it  is  more 
fragmented  (Oakleaf  et  al.  2006.  p.  560). 
Some  of  the  variation  in  our  wolf 
population  estimates  for  northwestern 
Montana  is  due  to  the  difficulty  of 
counting  wolves  in  the  areas’  thick 
forests.  Wolves  in  northwestern 
Montana  also  prey  mainly  on  white¬ 
tailed  deer,  resulting  in  smaller  packs 
and  territories,  which  makes  packs  more 
difficult  to  detect  (Bangs  et  al.  1998,  p. 
878).  Increased  monitoring  efforts  in 
northwestern  Montana  by  Montana 
Fish.  Wildlife  and  Parks  (MFWP)  since 
2005  were  likely  responsible  for  some  of 
the  higher  population  estimates.  Wolf 
numbers  in  2003  and  2004  also  likely 
exceeded  10  breeding  pairs  and  100 
wolves  but  were  not  documented 
simply  due  to  less  intensive  monitoring 
those  years  (Service  et  al.  2007,  Table  4; 
Service  2007a).  Wolf  numbers  in 
northwestern  Montana  have  exceeded 
100  wolves  and  10  breeding  pairs  for  at 
least  the  past  3  years,  and  probably  the 
last  6  years  (Service  et  al.  2007,  Table 
4). 

Routine  dispersal  of  wolves  has  been 
documented  among  northwestern 
Montana,  central  Idaho,  and  adjacent 
Canadian  populations,  demonstrating 
that  northwestern  Montana’s  wolves  are 
demographically  and  genetically  linked 
to  both  the  wolf  population  in  Canada 
and  in  central  Idaho  (Pletscher  et  al. 
1991,  pp.  547-8;  Boyd  and  Pletscher 
1999,  pp.  1105-1106;  Sime  2007,  p.  4; 
Jimenez  et  al.  in  prep.).  Because  of  fairly 
contiguous  but  firactured  suitable 
habitat,  wolves  dispersing  into 
northwestern  Montana  from  both 
directions  will  continue  to  join  or  form 
new  packs  and  supplement  this  portion 


of  the  overall  NRM  wolf  population 
(Boyd  et  al.  1995,  p.  140;  Forbes  and 
Boyd  1996,  p.  1082;  Forbes  and  Boyd 
1997,  p.  1226;  Jimenez  et  al.  in  prep; 
vonHoldt  et  al.  2007,  p.  19;  Thiessen 
2007,  p.  50;  Sime  2007,  p.  4). 

Unlike  YNP  or  the  central  Idaho 
Wilderness  complex,  northwestern 
Montana  lacks  a  large  core  refugium  that 
contains  large  numbers  of  overwintering 
wild  ungulates  and  few  livestock. 
Therefore,  wolf  numbers  may  not  ever 
be  as  high  in  northwestern  Montana  as 
they  are  in  the  Central  Idaho  or  GY  A 
core  recovery  areas.  However,  this 
portion  of  the  NRM  DPS  has  persisted 
for  nearly  20  years,  is  robust  today,  and 
habitat  there  is  capable  of  supporting 
200  wolves  (Service  et  al.  2007,  Table 
4).  State  management,  pursuant  to  the 
Montana  State  wolf  management  plan 
(2003),  will  ensure  this  portion  of  the 
NRM  DPS  continues  to  thrive  (see 
Factor  D). 

Recovery  in  the  Central  Idaho 
Recovery  Area — The  Central  Idaho 
Recovery  Area’s  53,600  km^  (20,700 
mi^)  includes:  The  Selway  Bitterroot, 
Gospel  Hump,  Frank  Church  River  of 
No  Return,  and  Sawtooth  Wilderness 
Areas;  adjacent,  mostly  Federal  lands,  in 
central  Idaho;  and  adjacent  parts  of 
southwest  Montana  (Service  1994,  p. 
iv).  In  January  1995, 15  young  adult 
wolves  from  Alberta,  Canada  were 
released  in  central  Idaho  (Bangs  and 
Fritts  1996,  p.  409;  Fritts  et  al.  1997,  p. 
7).  In  January  1996,  an  additional  20 
wolves  from  British  Columbia  were 
released  (Bangs  et  al.  1998,  p.  787). 
Central  Idaho  contains  the  greatest 
amount  of  highly  suitable  wolf  habitat 
compared  to  either  northwestern 
Montana  or  the  GY  A  (Oakleaf  et  al. 

2006,  p.  559).  Consequently,  the  central 
Idaho  area  population  has  grown 
continuously  and  expanded  its  range 
since  reintroduction.  As  in  the 
Northwestern  Montana  Recovery  Area, 
some  of  the  Central  Idaho  Recovery 
Area’s  increase  in  its  wolf  population 
estimate  was  due  to  an  increased 
monitoring  effort  by  Idaho  Department 
of  Fish  and  Game  (IDFG).  By  2007,  we 
estimated  885  wolves  in  48  potential 
breeding  pairs  in  the  central  Idaho 
recovery  area  (Service  2007a).  This 
marks  ten  successive  years  (1998-2007) 
that  this  recovery  area  contained  at  least 
10  breeding  pair  and  100  wolves 
(Service  et  al.  2007;  Service  2007a). 

Recovery  in  the  GYA — The  GYA 
Recovery  Area  (63,700  km^  (24,600 
mi^j)  includes:  YNP;  the  Absaroka 
Beartooth,  North  Absaroka,  Washakie, 
cmd  Teton  Wilderness  Areas  (the 
National  Park/Wilderness  units); 
adjacent  public  and  private  lands  in 
Wyoming;  and  adjacent  parts  of  Idaho 


and  Montana  (Service  1994,  p.  iv).  The 
wilderness  portions  of  the  GYA  are  only 
seasonally  used  by  wolves  due  to  high 
elevation,  deep  snow,  and  low 
productivity  in  terms  of  sustaining  year- 
round  wild  ungulate  populations 
(Service  et  al.  2007,  Figure  3).  In  1995, 

14  wolves  representing  3  family  groups 
from  Alberta  were  released  in  YNP 
(Bangs  and  Fritts  1996,  p.  409;  Fritts  et 
al.  1997,  p.  7;  Phillips  and  Smith  1996, 
pp.  33-43).  In  1996,  this  procedure  was 
repeated  with  1 7  wolves  representing  4 
family  groups  from  British  Columbia. 
Finally,  10  five-month-old  pups 
removed  from  northwestern  Montana 
were  released  in  YNP  in  the  spring  of 
1997  (Bangs  et  al.  1998,  p.  787).  Only  2 
survived  past  9  months  but  both  became 
breeding  adults.  By  2007,  we  estimated 
455  wolves  in  34  potential  breeding 
pairs  in  the  GYA  (Service  2007a).  This 
marks  eight  successive  years  (2000- 
2007)  that  this  recovery  area  contained 
at  least  10  breeding  pair  and  100  wolves 
(Service  et  al.  2007;  Service  2007a). 

Wolf  numbers  in  the  GYA  were  stable 
in  2005,  but  known  breeding  pairs 
dropped  by  30  percent  to  only  20  pairs 
(Service  et  al.  2006,  Table  4).  The 
population  recovered  in  2006,  primarily 
because  numbers  outside  YNP  in 
Wyoming  grew  to  about  174  wolves  in 

15  breeding  pairs  (Service  et  al.  2007). 
Most  of  this  decline  occurred  in  YNP 
(which  declined  from  171  wolves  in  16 
known  breeding  pairs  in  2004  to  118 
wolves  in  7  breeding  pairs  in  2005 
(Service  et  al.  2005,  2006,  Tables  1—4) 
and  likely  occurred  because:  (1)  Highly 
suitable  habitat  in  YNP  was  saturated 
with  wolf  packs;  (2)  conflict  among 
packs  appeared  to  limit  population 
density;  (3)  fewer  elk  occur  in  YNP  than 
when  reintroduction  took  place 
(Vucetich  et  al.  2005,  p.  259;  White  and 
Garrott  2006,  p.  942);  and  (4)  a 
suspected  2005  outbreak  of  disease 
(canine  parvovirus  (CPV)  or  canine 
distemper  (CD))  reduced  that  years”  pup 
survival  to  20  percent  (Service  et  al. 
2006,  Table  2;  Smith  et  al.  2006,  p.  244; 
Smith  and  Almberg  2007,  pp.  17-20). 

By  2007,  the  YNP  wolf  population  had 
rebounded  and  was  estimated  to  contain 
186  wolves  in  12  breeding  pairs  (Service 
2007a).  Additional  significant  growth  in 
the  National  Peu-k/ Wilderness  portions 
of  the  Wyoming  wolf  population  is 
unlikely  because  suitable  wolf  habitat  is 
saturated  with  resident  wolf  packs. 
Maintaining  wolf  populations  above 
recovery  levels  in  the  GYA  of  the  NRM 
DPS  will  depend  on  wolf  packs  living 
outside  the  National  Park/ Wilderness 
portions  of  northwestern  Wyoming  and 
southwestern  Montana. 

For  further  information  on  the  history 
of  NRM  wolf  recovery,  recovery 
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planning  (including  defining 
appropriate  recovery  criteria), 
population  monitoring  (through  the  end 
of  2007),  and  cooperation  and 
coordination  with  our  partners  in 
achieving  recovery,  see  the  “Recovery” 
section  of  the  August  1,  2006,  12-month 
status  review  (71  FR  43411-43413), 
Service  weekly  wolf  reports  (1995- 
2007),  and  the  Rocky  Mountain  Wolf 
Recovery  Interagency  Annual  Reports 
(Service  et  al.  1989-2007)  at  http:// 
westemgmywolf.fws.gov.  The  NRM  Wolf 
Interagency  Annual  Report  for  2007 
(Service  et  al.  2008)  should  be  available 
about  the  time  this  rule  is  published. 

Public  Comments  Solicited 

In  accordance  with  our  Interagency 
Policy  for  Peer  Review  in  Endangered 
Species  Act  Activities  (59  FR  34270, 

July  1,  1994)  and  the  Office  of 
Management  and  Budget’s  (OMB)  Final 
Information  Quality  Bulletin  for  Peer 
Review,  we  solicited  independent 
review  of  the  science  in  the  proposed 
delisting  rule  from  eight  well-published 
North  American  scientists  with 
extensive  expertise  in  wolf  biology.  The 
purpose  of  this  review  was  to  ensure 
that  our  decision  to  establish  and  delist 
the  NRM  gray  wolf  DPS  was  based  on 
scientifically  sound  data,  assumptions, 
analyses,  and  conclusions.  All  eight 
peer  reviewers  submitted  comments  on 
the  proposed  delisting  rule  during  the 
initial  90-day  comment  period  (72  FR 
6106,  February  8,  2007;  72  FR  14760, 
March  29,  2007).  Five  of  those  experts 
reviewed  the  proposal  again  after  we 
reopened  the  comment  period  (73  FR 
36939,  July  6,  2007)  to  allow 
consideration  of  Wyoming’s  revised 
wolf  management  plan  and  its  impact 
upon  our  proposal. 

Six  of  seven  peer  reviewers  who 
specifically  stated  an  opinion  on  the’ 
soundness  of  our  overall  initial  delisting 
proposal  confirmed  that  our  approach 
was  generally  reasonable  and  science- 
based  and  that  appropriate  literature 
was  cited.  Five  of  the  eight  experts 
volunteered  the  opinion  that  the 
Service’s  rejection  of  the  Wyoming  2003 
wolf  management  fi'amework  appeared 
warranted.  Two  reviewers  questioned 
whether  delisting  anywhere  in  the  NRM 
DPS  should  proceed  without  an 
approved  Wyoming  wolf  management 
plan.  All  of  the  experts  who  reviewed 
Wyoming’s  revised  plan  and 
commented  during  the  reopened 
comment  period  indicated  delisting  was 
appropriate.  Generally,  the  reviewers 
agreed  with  our  conclusion  that  the  wolf 
population  in  the  NRM  DPS  is 
biologically  recovered  and  is  no  longer 
threatened  as  long  as  the  States 
adequately  regulate  human-caused 


mortality.  The  reviewers  provided  many 
valuable  thoughts,  questions,  and 
suggestions  for  improving  the 
document.  Issues  identified  by 
reviewers  included:  Suggestions  to 
expand  the  discussion  related  to  the 
recover}'  criteria  (connectivity, 
foreseeable  future,  metapopulation,  and 
breeding  pairs):  the  adequacy  of  State 
wolf  management  plans  and  their  future 
commitments;  how  the  DPS  border  and 
criteria  for  suitable  habitat  were 
developed:  not  delisting  northwestern 
Wyoming  within  the  NRM  DPS;  and  the 
effect  of  human-caused  mortality  on  the 
wolf  population. 

We  considered  their  comments  and 
recommendations  as  we  made  our  final 
decision  on  the  proposal.  As  a  result  of 
these  comments,  we  incorporated  many 
changes  into  the  document.  All  other 
substantive  peer  reviewer  comments  are 
addressed  under  the  appropriate  Issue/ 
Response  sections,  which  follow. 

Summary  of  Public  Comments 

In  our  proposed  rule,  we  requested 
that  all  interested  parties  submit 
information,  data,  comments,  or 
suggestions  (72  FR  6106,  February  8, 
2007).  The  comment  period  was  open 
from  February  8,  2007,  through  May  9, 
2007  (72  FR  6106,  February  8,  2007;  72 
FR  14760,  March  29,  2007).  On  July  6, 
2007,  we  reopened  the  comment  period 
for  an  additional  30  days  (73  FR  36939). 
During  the  comment  periods,  we  held 
eight  public  hearings  and  eight  open 
houses  (72  FR  6106,  February  8,  2007; 

72  FR  14760,  March  29,  2007;  73  FR 
36939,  July  6,  2007).  To  further  promote 
interest  and  awareness  in  the  proposal, 
we  also:  conducted  numerous  press 
interviews:  published  legal  notices  in 
newspapers;  and  posted  on  our  website, 
and  otherwise  made  available,  the 
proposal  and  numerous  background 
documents.  Comments  could  be  hand 
delivered  to  us  or  submitted  to  us 
via  e-mail,  mail,  the  Federal  e- 
Rulemaking  Portal,  fax,  or  public 
hearing  testimony.  Because  the  Federal 
Register  notices  listed  one  email 
address  and  the  press  releases  listed 
another  email  address,  we  considered 
comments  submitted  to  either  email 
address.  During  the  public  comment 
process,  we  received  410  oral 
statements,  103  written  testimony 
statements,  over  283,000  emailed  public 
comments,  and  434  mailed  and  faxed 
comments.  Comments  were  submitted 
by  a  wide  array  of  parties,  including  the 
general  public,  environmental 
organizations,  outdoor  recreation, 
agricultural  agencies  and  organizations, 
and  Tribal,  Federal,  State,  and  local 
governments. 


We  reviewed  all  comments  from  peer 
reviewers  and  the  public  for  substantive 
issues  and  new  information  regarding 
the  proposed  rule.  Substantive 
comments  received  during  the  comment 
period  have  been  addressed  below  or 
incorporated  directly  into  this  final  rule. 
Comments  of  a  similar  nature  are 
grouped  together  under  subject  headings 
in  a  series  of  “Issues”  and  “Responses.” 

Technical  and  Editorial  Comments 

Issue  1 :  Numerous  technical  and 
editorial  comments  and  corrections 
were  provided  by  respondents  on  nearly 
every  part  of  the  proposal.  Several  peer 
reviewers  and  others  suggested  or 
provided  additional  literature  to 
consider  in  the  final  rule. 

Response  1 :  We  corrected  and 
updated  numbers  and  other  data 
wherever  appropriate  and  possible.  We 
edited  the  rule  to  make  its  purpose  and 
rationale  clearer.  We  shortened  and 
condensed  several  sections  by  not 
repeating  information  that  was  already 
contained  in  the  references  cited. 

The  literature  used  and  recommended 
by  the  peer  reviewers  and  others  has 
been  considered  and  incorporated,  as 
appropriate,  in  this  final  rule.  We  also 
reviewed  and  added  literatme  in 
development  and  in  press  to  our 
reference  list  when  it  represents  the  best 
scientific  and  commercial  data 
available.  The  list  of  literature  cited  in 
this  rule  will  be  posted  on  our  website. 

Compliance  With  Laws,  Regulations, 
and  Policy 

Issue  2:  Numerous  parties  suggested 
that  delisting  the  NRM  DPS  does  not 
comply  with  our  legal,  regulatory,  and 
policy  responsibilities. 

Response  2:  We  have  carefully 
reviewed  the  legal  requirements  of  the 
Act,  its  implementing  regulations,  and 
relevant  case  law,  all  relevant  Executive, 
Secretarial,  and  Director  Orders, 
Departmental  and  Service  policy,  and 
other  federal  policies  and  procedures. 
We  believe  this  rule  and  the  process  by 
which  it  was  developed  fully  satisfies 
all  of  our  legal,  regulatory,  and  policy 
responsibilities. 

Issue  3:  Some  commenters  suggested 
that  a  new  NEPA  analysis  on  the  1995 
reintroduction  was  needed  because 
wolves  have  exceeded  levels  analyzed 
in  the  1994  Environmental  Impact 
Statement  (EIS).  Others  suggested  NEPA 
compliance  on  the  delisting  was  needed 
for  other  reasons. 

Response  3:  The  1994  EIS  was  limited 
to  the  NRM  wolf  reintroduction  efforts 
and  is  not  applicable  to  the  delisting 
process.  As  noted  in  the  proposed  rule, 
NEPA  compliance  documents,  such  as 
environmentaf  assessments  or 
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environmental  impact  statements,  need 
not  be  prepared  in  connection  with 
actions  adopted  pursuant  to  section  4(a) 
of  the  Act  (listings,  delistings,  and 
reclassifications).  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Issue  4:  The  Service  has  not 
adequately  consulted  with  Native 
American  Tribes,  as  required  by 
Secretarial  Order  3206. 

Response  4:  The  Service  has  engaged 
in  a  wide  variety  of  efforts  to  consult 
with  Native  American  Tribes.  During 
the  development  of  the  proposal  and 
this  final  rule,  we  endeavored  to  consult 
with  Native  American  Tribes  and  Native 
American  organizations  to  provide  them 
with  a  complete  understanding  of  the 
proposal  and  to  enable  us  to  gain  an 
understanding  of  their  concerns.  We 
made  additional  efforts  to  contact  and 
inform  Tribes  during  the  comment 
period,  including  providing  the 
opportunity  for  informational  meetings 
with  Tribal  representatives  before  the 
open  houses  and  hearings  on  the 
delisting  proposal.  As  we  have  become 
aware  of  Native  American  concerns,  we 
have  tried  to  address  those  concerns  to 
the  extent  allowed  by  the  Act,  the 
Administrative  Procedure  Act,  and 
other  Federal  statutes.  We  continue  to 
work  closely  with  and  fund  the  Nez 
Perce  Tribe  and  we  assisted  the  Wind 
River  Tribes  in  developing  a  Tribal  Wolf 
Management  Plan  (Wind  River  Tribes 
2007)  that  we  approved  in  June  2007. 

Recovery  Goals,  Recovery  Criteria,  and 
Delisting 

Issue  5:  Some  commenters  suggested 
that  we  should  not  use  numerical  quotas 
in  reclassification  or  delisting  decisions 
for  the  gray  wolf.  Commenters  offered  a 
multitude  of  reasons  why  delisting  is 
warranted/not  warranted  or  premature/ 
overdue. 

Response  5:  The  Act  specifies  that 
objective  and  measurable  criteria  be 
developed  for  recovering  listed  species. 
For  a  detailed  discussion  of  the  NRM 
wolf  recovery  criteria  see  the  Recovery 
section.  This  final  delisting 
determination  is  based  upon  the 
species’  status  relative  to  the  Act’s 
definition  of  threatened  or  endangered 
and  considers  potential  threats  to  the 
species  as  outlined  in  section  4(a)(1)  of 
the  Act.  Population  numbers  and  status 
provide  useful  information  for  assessing 
the  species’  vulnerability  to  these 
factors.  Therefore  we  believe  that  it  is 
appropriate  to  use  numerical 
information  in  our  analysis  if  delisting 
is  warranted.  As  described  in  detail  in 
this  rule,  the  species  no  longer  meets 
the  definition  of  threatened  or 


endangered,  thus,  delisting  is 
warranted. 

Issue  6:  Some  commenters  requested 
that  we  further  explain  the  recovery 
criteria. 

Response  6:  The  rule  now  provides  a 
fuller  explanation  of  the  recovery  goals 
(see  the  Recovery  Planning  and  the 
Selection  of  Recovery  Criteria  section). 

Issue  7:  Several  commenters  used  the 
higher  numbers  of  wolves  required  for 
recovery  of  wolves  in  the  WGL  DPS  as 
evidence  that  the  NRM  wolf  population 
is  too  low  to  delist. 

Response  7:  The  recovery  goals  for  the 
WGL  DPS  and  the  NRM  DPS  differ 
because  the  biological  circumstances 
(such  as  prey  type  and  density,  wolf 
density,  habitat  suitability,  terrain,  other 
ecological  conditions,  the  history  of 
recovery  and  planning  efforts,  and 
potential  for  human  conflict)  in  each 
area  differ.  However,  the  standards  for 
achieving  recovery  have  the  same 
biological  foundation.  Each  set  of 
recovery  goals  required  a 
metapopulation  structure,  numerical 
and  distribution  delisting  criteria  to  be 
exceeded  for  several  years.  State  plans 
that  would  adequately  regulate  wolf 
mortality,  and  sufficient  elimination  or 
reduction  of  threats  to  the  population. 
The  standards  for  achieving  recovery  in 
the  WGL  DPS  and  NRM  DPS  are  both 
scientifically  valid  and  realistically 
reflect  the  biological  similarities  and 
differences  between  each  area. 

Issue  8:  Some  suggested  that  the  1994 
recovery  goal  was  inadequate  to  ensure 
the  continued  viability  of  the  NRM  DPS. 
Specifically,  it  was  suggested  that  the 
1994  EIS  could  not  properly  evaluate 
the  recovery  goals  because  predicting 
the  number  of  wolves  the  two  then- 
unoccupied  recovery  zones  might 
support  was  not  possible  in  1994.  Some 
thought  that  the  wolf  recovery  goals 
should  be  reevaluated  given  historic  or 
recent  wolf  numbers  and  distribution 
throughout  the  NRM.  Others  suggested 
that  additional  protection  of  the 
ecosystem  on  which  the  NRM  wolves 
depend  would  be  necessary  to 
accomplish  successful  recovery  in  areas 
of  historic  occupancy.  Some  questioned 
the  objectivity  of  the  peer  review 
process  for  the  recovery  goals.  Others 
suggested  that  the  wolf  population  be 
reduced  to  the  minimum  recovery  goal 
of  300  wolves  in  30  breeding  pairs. 

Response  8:  We  do  not  dispute  the 
fact  that  the  NRM  can  support  a  wolf 
population  that  is  several  times  higher 
than  the  minimum  numerical  recovery 
goal.  However,  under  the  Act,  species 
recovery  is  considered  to  be  the  return 
of  a  species  to  the  point  where  it  is  no 
longer  threatened  or  endangered. 
Recovery  under  the  Act  does  not  require 


restoring  a  species  to  historic  levels  or 
even  maximizing  possible  levels  of 
genetic  diversity,  density,  or 
distribution.  The  Service  has  reviewed 
the  NRM  wolf  recovery  goal  to  ensure  it 
is  adequate  (see  discussion  in  Recovery 
section).  We  determined  that  a  three- 
State  wolf  metapopulation  that  does  not 
fall  below  10  breeding  pairs  and  100 
wolves  per  State  in  mid-winter  is 
biologically  recovered.  Montana,  Idaho 
and  Wyoming  have  committed  to 
maintain  the  NRM  wolf  population 
above  those  minimum  numerical  and 
distributional  levels. 

We  used  an  extensive  unbiased 
scientific  peer  review  and  public  review 
process  and  our  own  expertise  to  help 
investigate,  and  modify  as  necessary, 
the  recovery  goals.  We  continue  to 
believe  these  goals  are  adequate  to 
ensure  the  species  does  not  again 
become  threatened  or  endangered. 
Additionally,  peer  reviews  of  the  State 
wolf  management  plans  and  the 
rulemaking  process  also  confirmed  the 
adequacy  of  the  recovery  goals  to 
maintain  a  recovered  wolf  population  in 
the  NRM. 

Regarding  habitat,  we  believe  the 
NRM  DPS  contains  sufficient  quality 
and  quantity  of  habitat  to  maintain  a 
healthy  and  viable  wolf  population  in 
the  long-term  (as  discussed  in  Factor  A 
below).  Thus,  we  do  not  believe  there  is 
a  need  for  additional  habitat  protections 
in  the  NRM  DPS. 

Finally,  the  Act  does,  not  require  or 
authorize  the  Service  to  manage  a  listed 
species  to  keep  it  from  surpassing 
minimum  recovery  goals. 

Future  Wolf  Numbers 

Issue  9:  Many  pointed  out  that  the 
States  will  manage  the  NRM  wolf 
population  for  fewer  wolves  than 
currently  exist.  Others  recommended 
that  we  recognize  that  wolf  numbers  can 
fluctuate  dramatically. 

Response  9:  The  delisted  NRM  DPS 
wolf  population  may  be  reduced  from 
its  current  levels  of  around  1,500  wolves 
after  delisting.  However,  the  three  States 
containing  all  habitat  occupied  by 
persistent  wolf  packs  and  most  of  the 
suitable  habitat  in  the  NRM  DPS  have 
each  committed  to  manage  for  at  least 
15  breeding  pairs  and  150  wolves  so  the 
population  never  goes  below  recovery 
levels.  These  States  have  indicated  that 
they  will  likely  manage  the  population 
at  around  883-1,240  wolves  in  69-96 
breeding  pairs  (see  Recovery  Planning 
and  the  Selection  of  Recovery  Criteria 
section  and  Factor  D.).  We  believe 
maintenance  well  above  the  minimum 
recovery  goal  is  more  than  sufficient  to 
maintain  wolf  recovery  in  the  NRM.  We 
and  our  State  partners  recognize  that  all 
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wildlife  populations,  including  wolves, 
can  fluctuate  widely  over  a  relatively 
short  period  of  time.  By  managing  for  at 
least  50  percent  above  the  minimal 
recovery  levels,  the  States  provide  an 
adequate  safety  margin.  This  margin, 
combined  with  the. States’  commitment 
to  adaptively  manage  the  species  as 
needed,  adequately  addressed  concerns 
about  population  fluctuations. 

Additional  Recovery  Efforts 

Issue  10:  Some  commenters  suggested 
that  the  Service  should  initiate 
additional  recovery  programs  in  order  to 
achieve  gray  wolf  recovery  befote  any 
delisting  occurs.  Others  thought 
additional  recovery  efforts  in  these  areas 
were  unwise  and  unnecessary.  The 
adjacent  States  of  California,  Nevada, 
Colorado,  Utah,  Oregon,  and 
Washington  were  mentioned  most 
frequently  for  additional  recovery 
programs. 

Response  1 0:  Possible  future  wolf 
recovery  programs  are  beyond  the  scope 
of  this  rulemaking  as  such  actions  cue 
not  necessary  to  ensure  the  NRM  DPS 
remains  unlikely  to  become  endangered 
in  the  foreseeable  future  throughout  all 
or  a  significant  portion  of  its  range. 

Issue  1 1 :  Several  commenters  thought 
that  wolf  recovery  should  require  re¬ 
colonization  of  all  historical  range  or,  at 
least,  the  portions  of  the  historical  range 
that  could  be  made  suitable.  Some 
suggested  that  wolves  should  remain 
listed  to  promote  wolf  restoration 
within  unoccupied  portions  of  the 
species  historic  range,  both  in  and 
beyond  the  NRM  DPS.  Others  indicated 
that  the  conservation  biology  concepts 
of  resiliency,  redundancy,  and 
representation  need  to  be  addressed 
over  a  much  broader  area.  Some 
believed  that  our  interpretation  of 
recovery  led  us  to  focus  on  occupied 
habitat  and  controlling  excessive  rates 
of  human-caused  mortality  rather  than 
“true  recovery.”  It  was  suggested  that 
“true  recovery”  requires  natural 
connectivity  or  linkage,  protection  and 
enhancement  of  existing  population 
levels,  widespread  habitat  protection 
and  restoration,  and  very  protective 
regulatory  mechanisms. 

Response  1 1 :  Many  of  these 
comments  would  expand  the  purpose  of 
the  Act  and  the  meaning  of  “recover” 
under  the  Act.  The  purpose  of  the  Act 
is  to  prevent  species  extinctions  and 
provide  for  the  conservation  of 
endangered  and  threatened  species. 
Conserv’ation  is  defined  as  the  use  of  all 
methods  and  procedures  which  are 
necessary  to  bring  any  endangered  or 
threatened  species  to  the  point  at  which 
the  measures  provided  pursuant  to  the 
Act  are  no  longer  necessary.  According 


to  oim  implementing  regulations  (50 
CFR  424.11),  a  species  is  recovered 
when  the  best  scientific  and  commercial 
data  available  indicate  that  it  no  longer 
meets  the  definition  of  endangered  or 
threatened  under  the  Act. 

Restoration  of  historically  occupied 
areas  can  play  a  role  in  achieying  this 
goal.  In  the  case  of  the  NRM  DPS, 
occupancy  has  been  restored  and  will  be 
sustained  across  a  sufficiently  large  area 
to  ensure  the  recovered  status  of  the 
NRM  DPS  is  never  compromised. 
Occupemcy  across  larger  portions  of  the 
historical  range,  unless  required  to 
preclude  the  NRM  DPS  from  again 
becoming  threatened  or  endangered,  are 
beyond  the  requirements  of  the  Act. 

Resiliency,  redundancy,  and 
representation  (described  in  detail  in 
the  Conclusion  of  the  5-Factor  Analysis 
section  below)  are  important  factors  in 
the  long-term  conservation  status  of  any 
species  (Shaffer  and  Stein  2000).  The 
principles  of  resiliency  and  redundancy 
are  satisfied  by  the  metapopulation 
structure  of  the  NRM  DPS,  the  numeric 
and  distributional  elements  of  the 
recovery  goal,  the  core  of  highly 
protected  public  lands  that  provide 
secure  habitat  in  each  core  recovery 
area,  and  the  natural  biological 
resiliency  and  adaptability  of  wolves. 
The  concept  of  representation,  when 
applied  to  the  conservation  of  the  gray 
wolf,  indicates  that  we  should  preserve 
enough  genetic  diversity  so  that  future 
genetic  problems  are  unlikely  to  lead  to 
extinction.  These  problems  may  include 
genetic  drift  (random  fluctuations  of 
gene  frequencies  in  a  population)  and 
inbreeding  depression  (decreased  vigor 
in  terms  of  growth,  survival,  or 
fecundity),  which  would  result  in  a 
diminished  ability  to  survive  or  evolve 
as  new  environmental  conditions 
develop.  Within  the  NRM  DPS,  the 
current  gray  wolf  recovery  program 
preserves  all  of  what  remains  of  the 
species’  genetic  diversity  in  that  area 
(Leonard  et  al.  2005,  p.  1)  (See 
discussion  of  genetics  in  Factor  E.).  The 
three  wolf  populations  in  the  lower  48 
States  (WGL  DPS.  NRM  DPS.  and  the 
wolf  population  in  the  southwest) 
contain  all  of  the  remaining  genetic 
material  of  the  gray  wolf  that  formerly 
inhabited  those  areas.  Additionally,  the 
species  remains  abundant  in  many  areas 
of  the  northern  hemisphere. 

Collectively,  this  information  shows 
that  the  conservation  biology  principle 
of  representation  is  satisfied. 

We  disagree  with  the  assertion  that 
we  have  inappropriately  focused  our 
recovery  efforts  on  occupied  habitat  and 
mortality  control.  In  fact,  we  have 
focused  recovery  efforts  on  wolf 
population  levels,  distribution,  habitat. 


connectivity,  all  forms  of  mortality, 
wolf/human  conflicts,  diseases  and 
parasites,  predation,  human  attitudes, 
genetics,  and  dispersal  (Service  et  al. 
2007).  We  have  also  worked  to  maintain 
public  tolerance  of  wolves  by  limiting 
damage  to  private  property.  These 
recovery  efforts  led  to  significant 
increases  in  wolf  numbers  and  range, 
allowing  wolves  to  reoccupy  habitats 
they  were  absent  from  since  the  1930s. 
Our  efforts  also  provided  demographic, 
genetic,  and  habitat  security.  Wolves 
now  occupy  most  of  the  suitable  habitat 
within  the  NRM  DPS.  This 
c  omprehensive  approach  to  recovery 
will  be  continued  under  State 
management  in  the  future.  Additional 
conservation  actions  that  would  result 
in  a  more  widely  distributed  and 
numerically  abundant  wolf  population 
in  the  NRM  DPS  are  not  necessary  to 
meet  the  definition  of  recovered  under 
the  Act. 

Issue  12:  Many  suggested  that  we 
failed  to  recognize  the  ecological 
importance  or  trophic  cascades  (the 
ripple  effect  in  predator,  herbivore, 
plant,  and  scavenger  communities 
caused  by  restoring  a  keystone  species 
like  wolves)  and  ecological  effects 
emanating  from  wolf  restoration  in  the 
NRM.  Some  suggested  that  the  Act 
mandates  that  a  species  be  “ecologically 
effective.”  Still  others  thought  we 
should  use  an  “ecosystem  approach” 
when  implementing  recovery.  Finally, 
some  suggested  delisting  does  not  fulfill 
parts  of  the  Service  mission  which 
includes,  “working  with  others,  to 
conserve,  protect  and  enhance  fish, 
wildlife,  and  plants  and  their  habitats 
for  the  continuing  benefit  of  the 
American  people.” 

Response  12:  We  recognize  that  wolf 
recovery  appears  to  have  caused  trophic 
cascades  and  ecological  effects  that 
affect  numerous  other  animal  and  plant 
communities,  and  their  relationships 
with  each  other.  One  example  is 
changes  in  elk  density  and  behavior  that 
reduce  browsing  pressure  in  riparian 
areas  that  allow  increased  willow 
growth  and  survival,  which  then 
provides  habitat  for  beaver,  fish  fry,  and 
nesting  song  birds.  These  effects  have 
been  most  pronounced  when  wolf 
populations  are  at  natural  carrying 
capacity,  such  as  in  YNP  (Smith  et  al. 
2003,  pp.  330-340;  Robbins  2004,  pp. 
76-85;  Campbell  et  al.  2006,  pp.  360- 
363).  While  some  believe  we  should 
stall  delisting  until  these  cascading 
ecological  effects  are  restored 
throughout  the  NRM  DPS  or  beyond, 
this  approach  is  not  supported  by  the 
Act.  Instead,  when  a  species  no  longer 
meets  the  definition  of  endangered  or 
threatened  under  the  Act,  it  is 
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recovered,  and  should  be  delisted. 
Similarly,  the  Act  does  not  require  that 
we  achieve  or  maintain  “ecological 
effectiveness”  (i.e.,  occupancy  with 
densities  that  maintain  critical 
ecosystem  interactions  and  help  ensure 
against  ecosystem  degradation)  (Soule  et 
al.  2003,  p.  1239). 

Service  policy  intends  that  we  apply 
an  ecosystem  approach  in  canning  out 
our  programs  for  fish  and  wildlife 
conservation  (National  Policv  Issuances 
95-03  and  96-10:  59  FR  34274,  July  1, 
1994).  The  goal  of  such  an  approach  is 
to  strive  to  contribute  to  the  effective 
conserv^ation  of  natural  biological 
diversity  through  perpetuation  of 
dynamic,  healthy  ecosystems  when 
carrying  out  our  various  mandates  and 
functions.  Preserving  and  recovering 
endangered  and  threatened  species  is 
one  of  the  more  basic  aspects  of  an 
ecosystem  approach  to  conservation. 
Successful  recovery  of  a  threatened  or 
endangered  species  requires  that  the 
necessary  components  of  its  habitat  and 
ecosystem  be  conserved,  and  that 
diverse  partnerships  be  developed  to 
ensure  the  long-term  protection  of  those 
components.  Thus,  the  recovery  success 
demonstrated  for  gray  wolves,  a 
keystone  or  “highly  interactive  species” 
(as  defined  by  Soule  et  al.  2003), 
incorporated  an  ecosystem  approach. 

Finally,  we  believe  the  delisting 
portrays  successful  implementation  of 
our  mission  statement.  Gray  wolf 
recovery  programs  involve  many 
partners  in  the  private  and  public 
sector,  at  all  levels  of  government,  and 
include  numerous  other  State  and 
Federal  agencies.  The  gray  wolf 
recovery  successes  described  in  this  rule 
resulted  from  working  with  others  to 
conserve,  protect,  and  enhance  gray 
wolf  populations  in  the  NRM  DPS.  That 
success  has  now  reached  a  point  where 
the  NRM  DPS  is  no  longer  threatened  or 
endangered  and  thus  no  longer  requires 
the  protections  of  the  Act. 

Issue  13:  Some  commenters  suggested 
that  we  should  delist  gray  wolves  in 
areas  outside  the  proposed  DPS  because: 
wolves  are  common  elsewhere  (in  other 
areas  of  the  lower  48  States  or  in  Alaska 
and  Canada):  wolves  have  recovered  (in 
that  area  or  elsewhere):  wolves  are 
extirpated  in  many  areas  and  could  be 
delisted  on  the  basis  of  extinction  in 
those  areas:  keeping  wolves  listed  where 
there  is  little  or  no  suitable  habitat 
results  in  irresolvable  conflicts:  and  a 
State  can  manage  a  resident  species 
better  than  the  Federal  government. 

Response  13:  The  Federal  status  of 
wolves  under  the  Act  outside  of  the 
NRM  DPS  is  beyond  the  scope  of  this 
action.  An  evaluation  of  these  areas  for 
either  delisting  or  additional  recovery 


efforts  will  be  addressed  in  subsequent 
efforts. 

Designating  the  NRM  Distinct 
Population  Segment 

Issue  14:  Some  commenters  suggested 
that  we  improperly  designated  the  NRM 
DPS. 

Response  14:  As  described  above,  the 
NRM  DPS  is  biologically  based, 
appropriate,  and  was  developed  in 
accordance  with  the  Act  and  the  DPS 
Policy.  The  Service  has  the  authority  to 
list,  reclassify,  or  delist  at  the 
subspecies,  species,  or  DPS  level,  as  we 
believe  to  be  most  appropriate  to  carry 
out  the  purpose  of  the  Act. 

Issue  15:  Some  commenters  suggested 
that  the  NRM  gray  wolf  population  is 
not  a  DPS  because  all  populations  in  the 
lower  48  States  were  once  connected. 
Thus,  the  population  should  not  be 
considered  discrete. 

Response  15:  A  comprehensive 
evaluation  of  the  NRM  gray  wolf 
population’s  discreteness  is  included  in 
the  “Analysis  for  Discreteness”  section 
above.  The  Act  and  the  DPS  Policy 
require  that  a  DPS  be  discrete  from  other 
existing  populations.  Historical 
distribution  has  no  bearing  on  the  NRM 
population’s  current  discreteness.  The 
boundaries  of  the  NRM  DPS  are  based 
on  likely  dispersal  distances  and 
surrounding  unsuitable  habitat. 

We  believe  a  continuous 
uninterrupted  population  throughout 
most  of  the  lower  48  States,  as  existed 
historically,  is  not  achievable.  The  best 
scientific  and  commercial  information 
available  suggests  the  NRM  population 
will  remain  markedly  sepa^ted  from 
other  gray  wolf  populations  in  the  lower 
48  States.  Occupancy  in  the  vast 
majority  of  intervening  areas  is 
unsustainable  because  most  of  those 
areas  have  been  too  modified  by  people 
for  wolf  packs  to  persist. 

Issue  16:  Several  commenters 
suggested  that  the  DPS  policy  is  to  be 
used  only  in  listing  decisions  and  that 
using  it  in  a  delisting  decision  violates 
Congressional  intent  and  the  legislative 
and  statutory  structure  of  the  Act. 

Response  16:  The  Act,  its 
implementing  regulations,  and  our  DPS 
policy  provide  no  support  for  this 
interpretation.  Section  4(a)(1)  of  the  Act 
directs  the  Secretary  of  the  Interior  to 
determine  whether  “any  species”  is 
endangered  or  threatened.  Numerous 
sections  of  the  Act  refer  to  adding  and 
removing  “species”  from  the  list  of 
threatened  or  endangered  plants  and 
animals.  Section  3(15)  defines  “species” 
to  include  any  subspecies  “*  *  *  and 
any  distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife 
*  *  *”  The  Act  directs  us  to  list. 


reclassify,  and  delist  species, 
subspecies,  and  DPSs  of  vertebrate 
species.  It  contains  no  provisions 
requiring,  or  even  allowing,  DPSs  to  be 
treated  in  a  different  manner  than 
species  or  subspecies  when  carrying  out 
the  listing,  recover}',  and  delisting 
functions  mandated  by  section  4. 
Furthermore,  our  DPS  Policy  states  that 
the  policy  is  intended  for  “the  purposes 
of  listing,  delisting,  and  reclassifying 
species  under  the  Act”  (61  FR  4722, 
February  7,  1996),  and  that  it  “guides 
the  evaluation  of  distinct  vertebrate 
population  segments  for  the  purposes  of 
listing,  delisting,  and  reclassifying 
under  the  Act”  (61  FR  4725,  February  7, 
1996). 

These  comments  also  overlook  the 
untenable  situation  that  would  arise  if 
DPSs  could  be  listed,  but  could  never  be 
delisted,  after  they  have  been 
successfully  recovered.  Clearly  Congress 
did  not  envision  such  an  outcome  when 
amending  the  definition  of  species  to 
include  vertebrate  DPSs. 

Issue  1 7:  It  was  pointed  out  that  the 
designation  of  the  NRM  DPS  created  a 
remnant  population.  Some  suggested 
this  violates  the  Act  as  the  Act  allows 
us  to  “consider  listing  only  an  entire 
species,  subspecies,  or  DPS”  (Alsea 
Valiev  Alliance  v.  Evans,  161  F.  Supp. 

2d  1154,  1162  (D.  Or.  2001)):  therefore, 
we  cannot  declare  part  of  a  listed 
species  a  DPS  without  also  designating 
the  remaining  listed  species  as  DPS(s). 
We  should  reconsider  the  status  of  all 
other  wolf  populations  in  the  lower  48 
States  simultaneously  and  should  not 
delist  the  NRM  population  until  we 
consider  recovery  goals  and  planning 
for  all  other  wolf  populations/areas  in 
the  lower  48  States. 

Response  1 7:  While  in  some 
situations  it  may  be  appropriate  to 
designate  multiple  DPSs 
simultaneously,  the  Act  does  not  require 
it.  This  flexibility  allows  the  Service  to 
subsequently  list  or  delist  additional 
DPSs  when  additional  information 
becomes  available  or  as  the  conservation 
status  of  the  taxon  changes.  Importantly, 
the  court  held  that  the  Act  allows  this 
flexibility.  In  National  Wildlife 
Federation  v.  Norton  (385  F.  Supp.  2d 
553,  565  (D.  Vt.  2005),  the  court  found 
that  “Nowhere  in  the  Act  is  the 
Secretary  prevented  from  creating  a 
‘non-DPS  remnant’  designation, 
especially  when  the  remnant  area  was 
already  listed  *  *  *”  Our  current 
designation  of  a  NRM  DPS,  while 
retaining  the  remaining  other  wolves 
listed  as  endangered  or  nonessential 
experimental,  is  consistent  with  this 
aspect  of  the  District  Court’s  ruling. 

Issue  1 8:  Some  suggested  that  the 
Ser.'ice  should  use  subspecies  to 
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designate  DPSs  across  the  gray  wolfs 
historical  range  and  these  DPSs  should 
replace  or  supplement  the  current 
recover)’  zones.  Others  thought  the 
current  program  illegally  restored  the 
wrong  subspecies  of  wolf  to  Montana, 
Idaho,  and  Wyoming. 

Response  1 8:  The  subspecific 
classification  for  the  gray  wolf  identified 
by  Hall  (1984,  pp.  2-11)  is  no  longer  in 
accordance  with  accepted,  although 
evolving,  scientific  taxonomic  literature 
and  approaches  (Service  1994,  p.  1-21- 
22;  Brewster  and  Fritts  1995,  p.  353; 
Now’ak  1995,  p.  375;  Nowak  2003,  pp. 
248-50),  including  new  genetic  analysis 
(Wayne  and  Vila  2003,  pp.  223—4; 
Leonard  et  al.  2005;  p.  1;  Leonard  and 
Wayne  2007,  p.  1).  Newer  molecular 
techniques  indicate  distinct  subspecies 
classifications  or  ranges  are  not 
appropriate  when  evaluating  natural 
diversity  and  evolution  in  wolves.  We 
accept  the  holarctic  species  (Cam's 
lupus)  concept  without  regard  to 
theoretical  historic  subspecies 
designations.  Therefore,  we  do  not 
consider  the  wolves  we  reintroduced 
from  Canada  as  a  separate  subspecies. 
Theoretical  use  of  multiple  DPSs  to 
reestablish  wolf  populations  in  areas 
outside  the  recovered  NRM  DPS  is 
beyond  the  scope  of  this  rulemaking. 

Issue  19:  It  was  suggested  that  a  wolf 
dispersing  outside  of  the  DPS 
boundaries  (e.g.,  into  Colorado)  may 
create  confusion  among  State,  Federal, 
and  Tribal  agencies  regarding  the  status 
of  that  wolf.  To  address  this  confusion, 
some  believed  that  any  wolf  originating 
from  the  NRM  DPS  should  be 
considered  part  of  that  DPS,  regardless 
of  where  they  are  geographically. 

Response  19:  Consistent  with  Section 
4(c)  of  the  Act,  the  status  of  individual 
members  of  any  species,  subspecies,  or 
DPS  is  dependent  on  its  geographic 
location.  We  used  easily  identifiable 
boundaries,  such  as  the  center  line  of 
major  highways  or  State  borders,  to 
minimize  management  confusion.  Once 
this  rule  goes  into  effect,  if  a  wolf  goes 
beyond  the  NRM  DPS  boundary  it 
attains  the  listing  status  of  the  area  it 
has  entered  (i.e.,  endangered  in  much  of 
the  lower  48  States  except  where  listed 
as  nonessential  experimental  or 
delisted,  as  in  the  WGL  DPS).  Similarly, 
if  a  wolf  enters  the  NRM  DPS,  it  would 
not  be  listed  and  would  be  managed 
according  to  the  relevant  State 
management  plan.  State  and  Federal 
agencies  adjacent  to  the  NRM  DPS  are 
aware  of  and  understand  the 
management  implications  of  the  DPS 
boundaries.  While  we  believe  that 
future  dispersal  and  conflicts  outside 
the  DPS  will  be  rare,  we  will  continue 


to  work  with  any  affected  States  or 
Tribes  to  resolve  them. 

Issue  20:  Numerous  comments 
suggested  the  border  of  the  DPS  was 
improperly  developed.  Some  suggested 
the  DPS  should  have  been  larger,  while 
others  thought  it  should  have  been 
smaller.  Some  believe  that  because  the 
boundaries  were  mainly  highways  or 
State  borders,  they  were  arbitrary  and 
not  based  on  sound  biological  principles 
or  natural  features  like  rivers.  The 
adjacent  States  requested  that  the  NRM 
DPS  boundary  be  changed  to  include  - 
most  of  Utah,  Nevada,  and  Oregon, 
some  of  eastern  North  and  South 
Dakota,  and  none  of  Washington. 

Response  20:  The  boundary  of  the 
NRM  DPS  was  established  by  analyzing 
the  distribution  of  potentially  suitable 
and  unsuitable  habitat  for  wolves  in  the 
NRM  and  the  documented  dispersal 
distances  of  radio-collared  wolves. 

These  are  the  most  likely  factors  to 
influence  a  split  between  the  NRM  DPS 
and  other  potential  areas  of  occupancy. 

A  smaller  DPS  might  split  the  biological 
entity.  A  larger  DPS  might  split  a 
neighboring  biological  entity,  should 
one  ever  be  established.  According  to 
our  DPS  policy,  an  artificial  or 
manmade  boundary  (such  as  Interstate, 
Federal,  and  State  highways,  or  State 
borders)  may  be  used  as  a  boundary  of 
convenience  in  order  to  clearly  identify 
the  geographic  area  included  w'ithin  the 
DPS.  We  believe  such  use  of  easily 
understood  boundaries  will  promote 
public  understanding  of  the  decision.  In 
this  case,  the  NRM  DPS  boundaries 
were  defined  along  easily  identifiable 
boundaries  that  represent  the  most 
appropriate  DPS  for  this  population  (see 
DPS  discussion  in  this  rule  for  our 
rationale).  While  some  suggested  “more 
biological”  borders  like  rivers  or 
geological  features,  we  do  not  believe 
such  borders  are  of  any  greater 
biological  meaning  to  wolves  given  their 
ability  to  cross  nearly  any  geographic 
feature  and  distance  (Linnell  et  al. 

2005).  In  our  view,  the  biological 
influences  of  suitable  and  unsuitable 
habitat  in  combination  with  mortality 
risk  are  likely  to  have  the  greatest 
influence  on  separation  among 
populations. 

Defining  Suitable  Habitat 

Issue  21:  Some  commenters  thought 
we  should  explain  why  some 
historically  occupied  lands  were 
excluded  from  our  definition  of  suitable 
habitat. 

Response  21:  Our  identification  of 
suitable  habitat  was  based  on  the  best 
scientific  and  commercial  information 
available  regarding  successful 
utilization  of  habitat.  Many  areas  of 


historic  wolf  habitat  are  no  longer 
capable  of  supporting  wolves.  Most  of 
these  areas  have  been  so  modified  by 
human  activities  as  to  be  unsuitable  for 
wolves.  This  issue  is  discussed  in  more 
detail  in  Factor  A  below. 

Issue  22:  Some  commenters  suggested 
that  we  improperly  considered  more 
than  strictly  biological  criteria  in 
defining  suitable  habitat  by  allowing  the 
definition  of  suitable  to  consider  human 
tolerance.  Others  suggested  that  we 
misinterpreted  the  habitat  suitability 
models  because  they  only  present 
probabilities  of  successful  occupation 
by  wolves  under  current  conditions. 

Response  22:  Our  approach  to  suitable 
habitat  considered  a  variety  of  factors 
including  but  not  limited  to  human 
tolerance.  Suitable  wolf  habitat  in  the 
NRM  is  generally  characterized  as 
public  land  with  mountainous,  forested 
habitat  that  contains  abundant  year- 
round  wild  ungulate  populations,  low 
road  density,  low  numbers  of  domestic 
livestock  that  are  only  present 
seasonally,  few  domestic  sheep,  low 
agricultural  use,  and  few  people. 
Unsuitable  wolf  habitat  is  not  capable  of 
supporting  viable  populations.  In  the 
NRM,  unsuitable  habitat  is  generally 
considered  private  land,  Hat  open 
prairie  or  desert,  lands  containing  low 
or  seasonal  wild  ungulate  populations, 
high  road  density,  high  numbers  of  year- 
round  domestic  livestock  including 
many  domestic  sheep,  high  levels  of 
agricultural  use,  and  many  people. 

When  wolves  occur  in  places  with  high 
levels  of  human  activity,  they 
exp(!rienco  an  increas(ul  mortality  risk. 
The  level  of  impact  from  such  mortality 
is  directly  related  to  the  location  and 
numbers  of  humans  and  their  activities. 

In  terms  of  suitable  habitat  models, 
we  recognize  that  none  of  the  availabh; 
models  are  exact  indicators  of  what  is 
“suitable."  Fach  model  only  identifies 
anias  with  a  50  percent  or  greater 
chance  of  being  suitable.  Thus,  we  made 
our  d(5termination  based  upon  a  numb(!r 
of  factors  including,  but  not  limited  to, 
these  models. 

Foreseeable  Future 

Issue  23:  .Some  comment(irs  believed 
that  limiting  foreseeable  future  tt)  30 
years  was  inappropriate. 

Response  23:  For  the  NRM  DI\S,  the 
foreseciable  future  differs  for  each  factor 
potentially  impacting  the  DPS  and  wc? 
revis«id  our  definition  of  fonjseeable 
future  in  this  final  rule  to  take  into 
account  the  variability  of  what  is 
foreseeable  for  each  thnsat  factor. 
However,  for  most  factors  impacting  the 
NRM  DPS,  we  believe  a  window  of  up 
to  30  years  is  foreseeable.  Wo  consider 
this  to  be  a  reasonable  timeframe 
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because:  (1)  It  took  approximately  this 
long  from  listing  fbr  public  attitudes  and 
regulations  to  result  in  a  social  climate 
that  promoted  and  allowed  for  wolf 
restoration  in  the  WGL  DPS  and  NRM 
DPS;  (2)  this  timeframe  represents  about 
ten  wolf  generations  (3  years  each) 
which  is  about  how  long  it  took  for 
wolves  in  both  the  NRM  DPS  and  WGL 
DPS  to  expand  numbers  and  exceed 
their  biological  recovery  criteria;  and  (3) 
available  habitat  and  potential  future 
distribution  models  (Carroll  et  al.  2003, 
536;  Carroll  et  al.  2006,  Figure  6)  predict 
out  about  this  far.  For  some  threat 
factors,  a  longer  time  horizon  may  be 
appropriate.  For  example,  in  our 
consideration  of  genetics,  we  reviewed 
a  paper  that  looked  100  years  into  the 
future  (vonHoldt  et  al.  2007).  When 
evaluating  the  available  information, 
with  respect  to  foreseeable  future,  we 
take  into  account  reduced  confidence  as 
we  forecast  further  into  the  future. 

Potential  Threats  to  the  NRM  DPS 

Issue  24:  A  number  of  commenters 
disputed  our  analysis  of  the  five  listing 
factors,  suggesting  alternative  scenarios 
where  the  NRM  wolf  population  would 
be  threatened  in  the  future. 

Response  24:  We  updated  and 
augmented  the  final  rule’s  five-factor 
analysis  to  address  specific  issues 
raised.  Our  analysis  revealed  that  none 
of  these  potential  factors  will  threaten 
the  NRM  DPS  wolf  population  in  the 
foreseeable  future. 

Issue  25:  It  was  suggested  that  we  did 
not  fully  evaluate  or  acknowledge  the 
potential  impacts  from  oil  and  gas 
development  or  other  human 
development  on  the  wolf  population. 
Other  habitat  issues  in  the  NRM  that 
required  additional  consideration 
included  rapid  human  population 
growth  and  the  resulting  increase  in 
houses,  roads,  recreation,  and  wolf/ 
human  conflicts. 

Response  25:  These  issues  are  now 
considered  under  Factor  A  below. 

Issue  26:  Some  commenters  thought 
that  the  Service  should  reduce  the 
future  threat  to  wolves  by  requiring  that 
livestock  be  reduced  or  eliminated  on 
public  lands. 

Response  26:  Wolves  and  livestock, 
primarily  cattle  and  horses,  can  live 
near  one  another  for  extended  periods  of 
time  without  significant  conflict. 
Through  active  management,  most 
woIvjbs  do  not  learn  that  livestock  can 
be  successfully  attacked  and  do  not 
view  them  as  prey.  However,  when 
wolves  and  livestock  mix  some 
livestock  and  some  wolves  are 
inevitably  killed.  Furthermore,  when 
wolves  learn  to  attack  livestock,  that 
behavior  can  quickly  be  learned  by 


other  wolves  if  it  is  not  stopped.  Since 
large  numbers  of  wild  ungulates  winter 
on  private  property,  even  wolves  that 
prey  exclusively  on  wild  ungulates  will 
be  in  close  proximity  to  livestock  during 
at  least  some  portion  of  the  year.  Wolf 
recovery  has  occurred  and  will  continue 
to  be  maintained  without  modification 
of  traditional  western  land-use  practices 
and  without  removing  livestock  ft-om 
public  grazing  allotments.  Public  lands 
in  the  NRM  can  have  both  large 
predators  and  seasonal  livestock 
grazing.  The  Service  has  no  need,  for  the 
purposes  of  wolf  recovery,  for  livestock 
grazing  practices  on  either  public  or 
private  land  to  be  modified,  because 
wolf  recovery  is  not  threatened  by  the 
current  levels  of  activities.  Regulating 
livestock  grazing  on  public  lands  is 
under  the  authorities  of  the  respective 
land  management  agencies.  We  believe 
State  management  will  continue  to 
successfully  balance  traditional 
livestock  grazing  practices,  open  space, 
and  wolf  conservation. 

Issue  27:  Some  commenters  were 
concerned  about  humane  treatment  of 
wolves  and  were  opposed  to  certain 
methods  of  take,  particularly  aerial 
gunning  and  poisoning.  Numerous 
parties  suggested  that  the  Service 
should  not  allow  public  hunting  of 
wolves.  Others  suggested  that  we  should 
require  the  use  of  nonlethal  control 
tools  to  reduce  conflict  with  livestock. 

Response  27:  After  delisting,  we  have 
determined  that  the  States  regulating 
wolves  in  the  NRM  DPS  will  not 
threaten  the  wolf  population.  However, 
we  have  no  jurisdiction  over  the  method 
or  timing  of  State  management  or 
control  of  a  delisted  species.  In 
Montana,  Idaho,  and  Wyoming,  wolves 
listed  as  trophy  game  can  only  be  taken 
by  the  public  as  prescribed  by  State 
statute,  usually  fair  chase  hunting  or 
regulated  trapping.  Wildlife  listed  as 
predatory  animals  are  generally  not 
covered  by  State  anti-cruelty  laws  (e.g., 
Wyoming  Title  6,  Chapter  3,  Article  2), 
so  methods  of  take  are  not  regulated. 
Wildlife  agency  professionals  adhere  to 
specific  protocols  when  they  capture, 
handle,  or  euthanize  wildlife  for 
research  or  management  purposes.  In 
the  vast  majority  of  situations,  wolf 
control  will  be  accomplished  by 
regulated  public  hunting  and  trapping 
or  agency  control  of  problem  wolves. 
State  authorized  wolf  control  may 
include,  just  as  the  federally  authorized 
control  program  currently  does,  gunning 
firom  the  air  and  ground,  trapping,  and, 
in  a  few  cases,  removing  pups  from 
dens.  Deliberate  poisoning  of  wolves 
will  not  be  allowed  due  to  current 
Environmental  Protection  Agency  label 
restrictions  on  the  use  and  application 


of  all  poisons  (including  M-44  devices) 
capable  of  killing  wolves.  Humane 
treatment  of  wolves  in  National  Parks 
would  be  unaffected  by  delisting. 

Hunting  (and  in  some  areas  even 
unregulated  hunting)  has  not  threatened 
wolf  populations  (Boitani  2003). 
Hunting  is  a  valuable,  efficient,  and 
cost-effective  tool  to  help  manage 
wildlife  populations.  Viable  robust  wolf 
populations  in  Canada,  Alaska,  and 
other  parts  of  the  world  are  hunted.  The 
Service  recognized  (Service  1994,  p.  1- 
13)  and  encouraged  (Bangs  et  al.  in 
press)  State  wolf  management  programs 
to  incorporate  regulated  public  hunting 
in  their  wolf  conservation  programs. 
Conservation  programs  to  restore  large 
predators  such  as  mountain  lions,  black 
bears,  and  wolves  succeeded  because  of 
the  historic  restoration  of  wild 
ungulates,  such  as  elk  and  deer,  by  State 
fish  and  game  agencies  and  hunter 
dollars  and  involvement  (Geist  et  al. 
2001,  p.  175-181). 

While  not  required  by  the  Act,  the 
States  and  Tribes  will  continue  to  use  a 
combination  of  management  options  in 
order  to  reduce  wolf/buman  conflicts 
including  nonlethal  forms  of  control 
(Bangs  ef  al.  2006).  However,  these 
methods  are  effective  in  only  some 
circumstances,  and  no  single  tool  is  a 
cure  for  every  problem.  Lethal  control 
will  still  be  required  in  many 
circumstances.  Lethal  control  can  also 
improve  the  overall  effectiveness  of 
nonlethal  methods  (Brietenmoser  et  al. 
2005,  p.  70). 

Issue  28:  Many  people  commented 
that  the  State  regulatory  frameworks, 
especially  those  of  Idaho  and  Wyoming, 
were  not  adequate  and  should  not  have 
been  approved.  Commenters  cited  anti¬ 
wolf  statements  by  public  officials  and 
county  ordinances  as  evidence  that 
persecution  of  wolves  will  resume  if 
delisting  occurs.  Some  expressed  their 
opinion  that  Wyoming’s  2003  State  law 
and  management  plan  were  inadequate, 
while  others  argued  we  were  wrong  not 
to  approve  the  measures  as  an  adequate 
regulatory  mechanism.  Some  felt  that 
Wyoming’s  revised  protections 
remained  inadequate.  Some  were 
concerned  the  States  would  not  honor 
their  commitments  or  would  change 
their  laws  to  persecute  wolves  after 
delisting.  Others  maintained  that  none 
of  the  NRM  DPS  should  be  delisted 
until  all  States  within  the  DPS 
(including  Oregon,  Washington,  and 
Utah)  had  approved  wolf  management 
plans.  Finally,  some  wanted  the  States 
to  manage  for  breeding  pairs  rather  than 
undefined  packs. 

Response  28:  We  recognize  that 
human  persecution  of  wolves  was  the 
primary  reason  for  their  wide-spread 
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extirpation  across  North  America.  We 
fully  analyzed  the  nature  and  magnitude 
of  this  threat  in  Factors  C  and  D  below. 
Despite  statements  to  the  media  by  some 
public  officials  and  some  county 
ordinances  that,  if  implemented,  would 
be  problematic  for  maintenance  of  a 
recovered  wolf  population,  the  official 
written  policy  and  laws  of  the  States, 
committing  them  to  manage  for  a  wolf 
population  that  always  exceeds 
minimum  recovery  levels,  supersede  . 
county  rules  and  authorities  and 
statements  by  politicians  reported  by 
the  media. 

Our  evaluation  of  State  regulatory 
mechanisms  considered  all  the  laws, 
regulations,  ordinances,  resolutions, 
memorials,  statements  by  elected 
officials,  and  State  plans  for  Montana, 
Idaho  and  Wyoming.  The  States  of 
Idaho  (2002)  and  Montana  (2003) 
adopted  State  laws  and  management 
plans  that  meet  the  requirements  of  the 
Act  and  will  conserve  a  recovered  wolf 
population  into  the  foreseeable  future. 
While  we  continue  to  believe  the  2003 
Wyoming  law  and  wolf  management 
plan  were  not  sufficient  to  maintain 
Wyoming’s  share  of  a  recovered  NRM 
DPS  (Williams  2004,  pp.  1-3;  71  FR 
43410,  August  1,  2006;  71  FR  6634, 
February  8,  2006;  72  FR  6106,  February 
8,  2007),  we  have  determined  that  the 
2007  Wyoming  State  law  and  wolf 
management  plan  meet  the 
requirements  of  the  Act  and  will 
conserve  Wyoming’s  share  of  a 
recovered  wolf  population  into  the 
foreseeable  future  (assuming  they  are 
allowed  to  become  effective;  see 
discussion  under  Factor  D  below)  (72 
FR  36939,  July  6,  2007;  Hall  2007).  We 
believe  these  regulatory  mechanisms  are 
adequate  to  ensure  that  the  wolf 
population  in  the  NRM  DPS  will  remain 
well  above  recovery  levels  into  the 
foreseeable  future  (Williams  2004,  pp. 
1-3;  Hall  2007,  p.  1).  The  discrepancy 
between  breeding  pairs  and  packs  no 
longer  appears  relevant  as  all  three 
States  have  committed  to  measure  wolf 
recovery  criteria  by  breeding  pairs  and 
numbers  of  wolves  (Montana  2003; 

IDFG  2007;  Wyoming  2007).  We  used 
peer  review,  public  review  during 
rulemaking,  and  our  own  expertise  to 
assess  whether  the  State  plans  provided 
adequate  regulatory  mechanisms  to 
ensure  a  recovered  wolf  population  into 
the  foreseeable  future. 

Any  wolf  conservation  by  the  Tribes 
and  the  States  of  Washington,  Oregon, 
and  Utah  will  be  beneficial,  but  is  not 
necessary’  to  either  achieving  or 
maintaining  a  recovered  wolf 
population  in  the  NRM  DPS.  These 
areas  contain  little  habitat  suitable  to 
support  persistent  wolf  packs  and  any 


wolf  breeding  pairs  that  might  occur 
there  in  the  future  would  be  too  few  and 
distant  from  the  core  recovery  areas  to 
affect  the  viability  of  the  contiguous 
NRM  wolf  population.  Still,  Oregon  and 
Utah  have  State  wolf  management 
plans/strategies  and  Washington  is 
developing  one  (see  Factor  D).  The 
Service  has  not  approved  these  plans 
and  we  do  not  have  any  need  to  do  so 
in  order  to  finalize  this  delisting  action. 
This  is  consistent  with  the  recovery 
plan  which  considered  parts  of  these 
States  (Service  1987,  p.  2). 

State  management  will  provide 
mechanisms  for  the  control  of  problem 
wolves,  including  allowing  landowners 
to  take  wolves  in  certain  situations  and 
allowing  regulated  public  harvest  of 
surplus  wolves  in  the  NRM  DPS.  This 
flexibility  in  wolf  control  is  expected  to 
increase  public  tolerance  (Idaho  2007, 
Appendix  A). 

Montana,  Idaho,  and  Wyoming  have 
committed  in  their  laws  and  plans  to 
maintain  the  wolf  population  safely 
above  recovery  levels  by  regulating 
human-caused  mortality.  Mandatory 
post-delisting  monitoring  includes 
evaluating  any  threats  to  the  NRM  wolf 
population  as  well  as  its  distribution 
and  numbers.  A  decline  of  wolf 
populations  below  recovery  goals  due  to 
failiu’e  of  the  States  to  honor  their 
commitments  or  for  other  reasons  could 
result  in  relisting  under  the  Act. 

Issue  29:  Some  suggested  wolf 
management  needs  to  be  transferred  to 
the  States  and  Tribes. 

Response  29:  The  Service  agrees  that 
a  recovered  wolf  population  is  best 
managed  by  the  respective  States  and 
Tribes.  The  States  have  relatively  large 
and  well-distributed  professional  fish 
and  game  agencies  with  demonstrated 
skills  and  experience  that  have 
successfully  managed  a  diversity  of 
resident  species,  including  large 
carnivores,  and  will  do  a  similarly 
outstanding  job  of  managing  a  recovered 
wolf  population.  State  management  of 
wolves  will  be  in  alignment  with  the 
classic  State-led  North  American  model 
for  wildlife  management,  which  has 
been  extremely  successful  at  restoring, 
maintaining,  and  expanding  the 
distribution  of  numerous  populations  of 
other  wildlife  species,  including  other 
large  predators,  throughout  North 
America  (Geist  2006,  p.  1). 

The  Service  delisted  the  WGL  wolf 
population  in  early  2007,  returning 
management  of  this  population  to  the 
States  and  Tribes.  Under  cooperative 
agreements  with  us,  Montana,  Idaho, 
and  the  Nez  Perce  Tribe  have 
successfully  managed  wolves  in  those 
States  for  the  past  3  years.  The  Service 
worked  closely  with  Montana,  Idaho, 


and  Wyoming  as  they  developed  their 
wolf  management  plans  to  ensure  that 
they  will  always  manage  for  a  wolf 
population  that  exceeds  recovery 
criteria.  We  are  confident  the  States  and 
Tribes  will  adequately  manage  wolves 
so  the  protections  of  the  Act  will  not  be 
required  in  the  foreseeable  future. 

Issue  30:  Some  parties  feared  that 
State  wolf  management  plcUis  might  not 
be  implemented  because  funding  for  the 
plans  is  not  guaranteed.  Therefore,  they 
concluded  that  the  Service  could  not 
rely  on  them  as  adequate  regulatory 
mechanisms,  and  delisting  should  not 
occur. 

Response  30:  Montana,  Idaho,  and 
Wyoming  all  recognize  that 
implementation  of  their  wolf 
management  plans  requires  funding. 

The  States  have  committed  to  secure  the 
necessary  funding  to  manage  the  wolf 
populations  under  the  guidelines 
established  by  their  Service-approved 
State  wolf  management  plans  (Idaho 
2002;  pp.  23-25;  Montana  2003,  pp.  xiv; 
Idaho  2007,  pp.  24,  47-48;  Wyoming 
2007,  pp.  29-31).  All  have  worked  with 
their  congressional  delegations  to  secure 
Federal  funding,  but  recognized  that 
other  sources  of  funding  may  eventually 
be  required  to  implement  their  plans.  In 
addition  to  State  license  fees  or  other 
forms  of  State  funding.  Federal  funding 
could  be  available  to  help  manage  a 
delisted  wolf  population  including  in 
the  form  of  directed  appropriations, 
Pittman-Robinson  Wildlife  Restoration 
Act,  other  Federal  grant  programs,  and 
private  funding.  The  Service  will 
continue  to  assist  the  States  to  secure 
adequate  funding  for  wolf  management. 
If  wolf  management  by  a  State  was  to  be 
completely  unfunded  or  was  inadequate 
to  carry  out  the  basic  commitments  of 
an  approved  State  plan,  then  the 
promised  management  of  threats  by  the 
States  and  the  required  monitoring  of 
wolf  populations  might  not  be 
addressed.  That  scenario  could  trigger  a 
status  review  for  possible  relisting 
under  the  Act. 

Issue  31:  Several  parties  suggested 
that  we  should  have  considered  the  risk 
to  the  wolf  population  from  catastrophic 
events  such  as  fire,  climate  change, 
drought,  disease,  and  stochastic  events. 

Response  31:  In  response  to  these 
comments,  we  added  a  discussion  of 
catastrophic  events  under  Factor  E 
below.  Other  potential  catastrophic 
events  are  considered  in  other  sections 
including  our  evaluation  of  habitat 
modification,  diseases  and  parasites, 
human  harassment  and  killing,  genetic 
risks,  climate  change,  and  human 
attitudes. 

Issue  32:  Some  suggested  that  the 
Service  should  consider  the  potential 


Federal  Register /cVol.  73,  No.  39 /Wednesday,  February..27,  2008 /Rules  and  Regulation's  10533 


effect  of  low  genetic  diversity  on  gray 
wolf  recovery.  They  contend  that  300 
wolves  and  30  breeding  pairs  is  not  high 
enough  to  maintain  long-term  genetic 
viability.  These  comments  also  suggest 
that  the  isolation  of  the  GYA  precluded 
a  natural  metapopulation  dynamic  for 
wolves  in  the  NRM. 

Response  32:  Low  genetic  diversity 
and  inbreeding  is  a  concern  for  species 
with  small  populations  or  that  have 
gone  through  a  population  bottleneck. 
We  have  fully  analyzed  this  issue  in 
Section  E  below.  After  careful 
consideration  of  all  of  the  available 
information  on  this  issue,  we  do  not 
believe  that  low  genetic  diversity  will 
threaten  the  NRM  DPS  in  the 
foreseeable  future. 

Issue  33:  Many  pointed  out  that 
natural  connectivity  is  an  important 
consideration  for  the  long-term 
conservation  of  the  NRM  wolf 
population.  Some  suggested  that  we 
should  provide  habitat  protections  for 
identified  natural  linkage  zones  between 
and  within  the  GYA  and  central  Idaho  . 
and  northwestern  Montana.  It  was  also 
suggested  that  we  should  identify 
critical  habitat  for  these  linkage  zones. 

Response  33:  Wolves  have  an  unusual 
ability  to  disperse  long  distances  rapidly 
across  virtually  any  habitat  and  to  select 
mates  to  maximize  genetic  diversity. 
Thus,  connectivity  issues  are  less  likely 
to  affect  wolves  than  nearly  any  other 
species  of  land  mammal  (Paquet  et  al. 

2006,  p.  3).  Although  it  is  highly 
unlikely  there  would  ever  be  a  need, 
complications  from  a  potential  lack  of 
natural  habitat  connectivity  could  be 
quickly  resolved  by  agency 
management,  such  as  relocations. 
Connectivity  and  genetics  are  discussed 
further  below  under  factors  A  and  E, 
respectively. 

Additionally,  connectivity  for  wildlife 
across  the  NRM  i^mains  an  important 
and  high-priority  issue  for  the  Service 
and  our  partner  wildlife  agencies.  A 
process  to  identify,  maintain,  and 
improve  wildlife  movement  areas 
between  the  large  blocks  of  public  land 
in  the  NRM  is  ongoing  (Servheen  et  al. 
2003,  p.  3).  This  interagency  effort 
involves  13  State  and  Federal  agencies 
working  on  linkage  facilitation  across 
private  lands,  public  lands,  and 
highways  (Interagency  Grizzly  Bear 
Committee  1994,  2001,  pp.  1-2;  Brown 

2007,  pp.  1-3).  To  date,  this  effort  has 
included:  (1)  Development  of  a  written 
protocol  and  guidance  document  on 
how  to  implement  linkage  zone 
management  on  public  lands  (Public 
Land  Linkage  Taskforce  2004,  pp.  3-5); 
(2)  production  of  several  private  land 
linkage  management  documents 
(Service  1997;  Parker  and  Parker  2002, 


p.  2);  (3)  analyses  of  linkage  zone 
management  in  relation  to  highways 
(Geodata  Services  Inc.  2005,  p.  2;  Waller 
and  Servheen  2005,  p.  998);  and  (4)  a 
workshop  in  the  spring  of  2006  on 
implementing  management  actions  for 
wildlife  linkage  (the  proceedings  of 
which  are  available  online  at:  http:// 
www.cfc.umt.edu/linkage).  The 
objective  of  this  work  is  to  maintain  and 
enhance  movement  opportunities  for  all 
wildlife  species  across  the  NRM. 
Although  this  linkage  work  is  not 
directly  associated  with  the  wolf 
population,  it  may  benefit  wolves  even 
after  delisting. 

No  critical  habitat  was  ever,  nor 
required  to  be,  designated  in  the  NRM 
for  wolves  under  Section  4  of  the  Act. 
Critical  habitat  can  only  be  designated 
under  the  Act  for  threatened  and 
endangered  species.  There  is  no  legal 
basis  to  designate  critical  habitat  for  the 
delisted  NRM  DPS. 

Issue  34:  Some  commenters  stated 
that  we  failed  to  consider  the  impacts  of 
Stdte  hunts  on  the  social  structure  of 
wolf  packs. 

Response  34:  This  issue  is  now 
considered  under  Factor  E  below. 

Issue  35:  Some  commenters 
encouraged  us  to  investigate  human 
dimensions  with  a  protocol  that  would 
allow  quantification  of  changes  in  the 
attitudes  of  the  general  public,  farmers, 
hunters,  and  other  stakeholders. 

Response  35:  We  agree  that  the  values 
people  hold  about  wolves  may  provide 
valuable  insight  into  successful 
management  strategies  (Peek  et  al.  1991, 
p.  15).  The  States  have  already 
conducted  surveys  about  human  values 
towards  wolves  (Idaho  2007,  Appendix 
A;  as  one  example)  and  will  likely 
continue  to  do  so  in  the  future.  We 
believe  this  information  may  be  helpful 
to  formulate  State  policies.  However, 
such  monitoring  is  not  required  by  the 
Act  in  order  to  justify  delisting. 

Significant  Portion  of  Range 

Issue  36:  Some  commenters  expressed 
dissenting  views  and  interpretations  of 
the  Act’s  phrase  “significant  portion  of 
its  range”  (SPR)  in  the  definition  of  a 
threatened  or  an  endangered  species. 
Several  believed  that  “range”  should 
mean  historical  range  and  provided  us 
with  Vucetich  et  al.  (2006)  as  support 
for  their  position.  Others  opined  that 
our  definition  was  the  same  used  in  our 
2003  rule  that  was  invalidated  by  the 
court  (68  FR  15804,  April  1,  2003).  Still 
others  suggested  our  consideration  of 
SPR  should  consider  all  suitable  or 
potential  habitat. 

Response  36:  On  March  16,  2007,  the 
Solicitor  of  the  Department  of  the 
Interior  issued  a  memorandum  opinion 


with  an  extensive  evaluation  of  the 
meaning  of  “in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range”  (Department  of  the  Interior, 
Office  of  the  Solicitor  2007).  As 
elaborated  in  this  opinion,  we  believe 
the  law  is  clear  that  “range”  in  this 
phrase  refers  to  “current  range,”  not 
“historical  range”  and  that  the  Service 
therefore  must  focus  primarily  on 
current  range.  Data  about  the  historical 
range  and  how  the  species  came  to  be 
extinct  in  a  portion  of  its  historical 
range  may  be  relevant  in  understanding 
or  predicting  whether  a  species  is  “in 
danger  of  extinction”  in  its  current 
range.  The  fact  that  a  species  has  ceased 
to  exist  in  what  may  have  been  portions 
of  its  historical  range  does  not 
necessarily  mean  that  it  is  “in  danger  of 
extinction”  in  a  significant  portion  of 
the  range  where  it  currently  exists.  For 
the  purposes  of  this  rule,  “range” 
includes  all  of  the  NRM  DPS  (as 
identified  in  Factor  A  below  and 
illustrated  in  Figure  1).  Thus,  our  five- 
factor  analysis  analyzed  threats  across 
all  portions  of  the  NRM  DPS. 

Public  Involvement 

Issue  37:  Some  thought  that  the 
Service  should  have  provided 
additional  opportunities  to  learn  more 
about  the  proposal  and  to  provide 
comments  including  additional  public 
hearings.  Specifically,  we  received 
requests  for  hearings  in  Denver,  CO, 
Seattle,  WA,  Portland,  OR,  and  Jackson, 
WY. 

Response  37:  We  believe  that  we 
provided  ample  opportunity  for  public 
comment  including  public  comment 
periods  totaling  120  days  and  eight 
public  hearings.  Comments  could  be 
hand-delivered  to  us  or  submitted  to  us 
via  e-mail,  mail,  the  Federal  e- 
Rulemaking  Portal,  fax,  or  public 
hearing  testimony.  We  have  provided 
public  comment  opportunities  beyond 
the  basic  requirements  of  the  Act  and 
other  Federal  rulemaking  procedures. 

We  also  alerted  interested  parties  to 
the  details  of  public  hearings  and 
opportunities  for  public  comment. 
Public  hearing  times  and  locations  and 
other  avenues  to  comment  were 
announced  in  the  Federal  Register, 
posted  on  our  Web  site  and  in  our 
weekly  wolf  reports,  and  publicized  in 
local  and  national  press  releases.  All 
comments,  whether  presented  at  a 
public  hearing  or  provided  in  emother 
manner,  received  the  same  review  and 
consideration. 

The  Act  requires  that  we  hold  one 
public  hearing  if  requested;  we  held  8 
public  hearings.  We  selected  locations 
that  were  within  a  reasonable  driving 
distance  of  people  who  live  near  wolves 
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and  in  every  State  within  the  NRM  DPS. 
Commenting  via  e-mail,  hand  delivery, 
or  letter  allowed  unlimited  space  to 
express  comments,  as  opposed  to  the 
public  hearing  format,  which  limited 
comments  to  three  minutes  in  order  to 
provide  an  opportunity  for  all  attending 
to  speak.  More  than  283,000  comments 
were  received. 

Scientific  Analyses 

Issue  38:  Some  suggested  that  the 
Service  should  conduct  a  population 
viability  analysis  (PVA)  or  other 
additional  modeling  exercises  or 
analysis  (e.g.  International  Union  for  the 
Conservation  of  Nature  (lUCN) 
guidelines)  before  delisting. 

Response  38:  The  Act  requires  that  we 
use  the  best  scientific  data  available 
when  we  make  decisions  to  list, 
reclassify,  or  delist  a  species.  PVAs  can 
be  valuable  as  a  tool  to  help  us 
understand  the  population  dynamics  of 
a  rare  species  (White  2000).  They  can  be 
useful  in  identifying  gaps  in  out 
knowledge  of  the  demographic 
parameters  that  are  most  important  to  a 
species’  survival,  but  they  cannot  tell  us 
how  many  individuals  are  necessary  to 
avoid  extinction.  The  difficulty  of 
applying  PVA  techniques  to  wolves  has 
been  discussed  by  Fritts  and  Carbyn  . 
(1995)  and  Boitani  (2003).  Problems 
include;  Our  inability  to  provide 
accurate  input  information  for  the 
probability  of  occurrence  of,  and  impact 
from,  catastrophic  events  (such  as  a 
major  disease  outbreak  or  prey  base 
collapse);  Our  inability  to  incorporate 
all  the  complexities  and  feedback  loops 
inherent  in  wild  systems  and  agency 
adaptive  management  strategies;  our 
inability  to  provide  realistic  inputs  for 
the  influences  of  environmental 
variation  (such  as  annual  fluctuations  in 
winter  severity  and  the  resulting 
impacts  on  prey  abundance  and 
vulnerability);  temporal  variation; 
selective  outbreeding  (vonHoldt  et  al. 
2007);  individual  heterogeneity;  and 
difficulty  in  dealing  with  the  spatial 
aspects  of  extreme  territoriality  and  the 
long-distance  dispersals  shown  by 
wolves.  Relatively  minor  changes  in  any 
of  these  input  values  into  a  theoretical 
model  can  result  in  vastly  different 
outcomes. 

Thus,  we  believe  conducting  a  PVA 
type  analysis  on  the  effect  of  wolf 
population  management  would  be  of 
limited  value  in  the  NRM  DPS.  Instead, 
we  relied  upon  an  extensive  body  of 
empirical  data  on  wolves  and  the  NRM 
wolf  population.  We  believe  the  State 
commitments  for  adaptive  management 
preclude  the  usefulness  of  theorizing 
about  the  potential  status  of  the  NRM 
wolf  population  under  fixed  criteria.  We 


also  utilized  models  that  employed 
PVA-like  parameters  and  analysis  to 
help  identify  potentially  suitable  wolf 
habitat  in  the  NRM  DPS  now  and  into 
the  future  (Carroll  et  al.  2003,  2006; 
Carroll  2006).  The  lUCN  Redlist  (lUCN 
2007;  http://www.iucnrecllist.org-.  Bangs 
and  Smith  in  press)  considers  gray 
wolves  in  Noi^  America  a  species  of 
least  concern  and  does  not  list  regional 
or  local  populations.  Wolves  in  the 
NRM  DPS  are  simply  the  southwestern 
tip  of  a  biologically-secure  contiguous 
North  American  wolf  population 
containing  tens  of  thousands  of 
individuals. 

While  some  suggested  that  we 
conduct  a  PVA  based  on  maintenance  of 
30  breeding  pairs  and  300  wolves  or 
capping  a  wolf  population  at  an 
arbitrary  level,  we  believe  this  would 
lead  to  an  inaccurate  and  misleading 
conclusion.  Any  such  analysis  would 
ignore  the  fluctuating  nature  of  wildlife 
populations,  actual  requirements  of  the 
recovery  goal,  and  the  States’ 
commitments  to  manage  well  above  that 
level  and  to  adjust  their  management 
strategies  should  the  wolf  population 
ever  appear  not  to  be  meeting  the  State’s 
management  objectives. 

Issue  39:  Some  commenters  felt  that  it  * 
was  difficult  to  judge  the  scientific 
validity  of  the  science  we  relied  upon 
because  some  of  the  science  and 
literature  was  gray  literature,  had  not 
been  peer  reviewed,  was  in  preparation, 
or  was  through  personal 
communication. 

Response  39:  While  we  attempt  to  use 
peer-reviewed  literature  to  the 
maximum  extent  possible,  the  Act 
requires  us  to  make  our  decision  based 
on  the  best  scientific  and  commercial 
data  available.  Because  we  have  so 
many  ongoing  research  and  monitoring 
projects,  new  data  are  constantly  being 
collected,  analyzed,  peer  reviewed,  and 
published.  Such  information  often 
represents  the  best  scientific  data 
available  (Service  et  al.  2007,  pp.  64, 

114, 183,  213),  which  the  Service  cannot 
ignore.  All  citations  are  available  upon 
request. 

Relisting  Criteria 

Issue  40:  Some  comments  suggested 
we  develop  a  clear  ..unequivocal  set  of 
criteria  for  automatic  relisting.  Some 
comments  argued  that  monitoring  is  not 
sufficient  if  the  results  of  investigations 
are  not  promptly  incorporated  in  policy 
and  management,  and  this  type  of  rapid 
response  requires  availability  of 
contingency  funds,  clear  roles  and 
authorities,  and  the  power  to  impose  the 
necessary  actions  on  all  involved 
partners.  They  suggest,  that  because  the 
effectiveness  of  the  monitoring  program 


depends  A/upon  adequate  funding 
to  provide.resefttdh  results  with 
scientifically  acceptable  confidence 
limits,”  the  monitoring  plan  should 
have  secure  funding  for  at  least  5  to  10 
years  before  delisting  occurs. 

Response  40:  Montana,  Idaho,  and 
Wyoming  have  committed  to  monitor 
the  wolf  population  according  to  the 
breeding  pair  standard  and  to  publish 
annual  reports  of  their  activities  for  at 
least  the  first  5  years  after  delisting.  We 
will  post  this  information  and  our 
analysis  of  it  on  our  Web  site  annually. 

We  believe  that  our  criteria  for 
relisting  are  clear.  Four  scenarios  could 
lead  us  to  initiate  a  status  review  and 
analysis  of  threats  to  determine  if 
relisting  was  warranted  including:  (1)  If 
the  wolf  population  for  any  one  State 
falls  below  the  minimum  NRM  wolf 
population  recovery  level  of  10  breeding 
pairs  of  wolves  and  100  wolves  in  either 
Montana,  Idaho,  or  Wyoming;  (2)  if  the 
wolf  population  segment  in  Montana, 
Idaho,  or  Wyoming  falls  below  15 
breeding  pairs  or  150  wolves  in  any  one 
of  those  States  for  3  consecutive  years; 

(3)  if  the  wolf  population  in  Wyoming 
outside  of  YNP  falls  below  7  breeding 
pairs  for  3  consecutive  years;  or  (4)  if  a 
change  in  State  law  or  management 
objectives  would  significantly  increase 
the  threat  to  the  wolf  population.  All 
such  reviews  would  be  made  available 
for  public  review  and  comment, 
including  peer  review  by  select  species 
experts. 

Any  such  status  review  would 
analyze  status  relative  to  the  definition 
of  threatened  or  endangered  considering 
the  5  factors  outlined  in  section  4(a)(1). 

If,  at  any  time,  data  indicate  that 
protective  status  under  the  Act  should 
be  reinstated,  we  can  initiate  listing 
procedures,  including,  if  appropriate, 
emergency  listing.  If  emergency  listing 
was  instituted,  we  would  then  have  240 
days  to  complete  a  conventional  listing 
rule  before  the  protections  of  the 
emergency  rule  would  expire. 

Funding  for  government  programs  is 
never  certain  at  any  level,  but  the 
funding  to  support  wolf  management 
activities  of  the  various  Federal  and 
State  agencies  in  the  NRM  has  been 
consistently  obligated  for  the  past  20 
years,  and  we  have  a  high  level  of 
confidence  that  the  resources  necessary 
to  carry  out  the  monitoring  and 
management  programs  will  continue  for  • 
the  foreseeable  future.  We  may  provide 
Federal  funding  for  Federal  monitoring 
requirements. 

Use  of  Section  6  Agreements  for  States 
Outside  the  NRM  DPS 

Issue  41:  Ouf  proposal  solicited 
comments  regarding  our  intention  to  use 
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ESA  section  6  agreements  to  allow 
States  outside  the  NRM  DPS  with 
Service-approved  wolf  management 
plans  to  assume  management  of  listed 
wolves,  including  nonlethal  and  lethal 
control  of  problem  wolves.  Some 
comments  suggested  this  approach  was 
inappropriate  while  others  applauded 
the  idea. 

Response  41:  This  issue  is  not  directly 
related  to  delisting  in  the  NRM  DPS  and 
has  been  removed  from  this  final  rule. 
We  will  work  with  adjacent  States  to 
evaluate  the  appropriate  mechanisms 
for  States  to  manage  listed  wolves, 
including  control  of  problem  wolves. 

Miscellaneous  Issues  Not  Germane  to 
This  Rulemaking 

Issue  42:  Some  comments  pointed  out 
the  positive  and  negative  economic 
impacts  of  wolves,  especially  related  to 
tourism  in  YNP,  livestock  depredation, 
and  competition  with  hunters  for 
surplus  big  game. 

Response  42:  Under  the  Act,  listing 
decisions  are  not  to  consider  economic 
factors.  That  said,  we  believe  wolf- 
related  tourism  in  places  like  YNP  will 
not  be  affected  by  delisting. 
Additionally,  State  mcmagement  will 
reduce  economic  losses  caused  by 
livestock  depredation  and  competition 
with  hunters  for  wild  ungulates. 

Issue  43:  Many  comments  were  made 
on  issues  that  were  not  related  to  or 
affected  by  this  rulemaking.  Most  often 
these  issues  involved  strongly  held 
personal  opinions  or  perceptions  about 
Federal,  State,  or  Tribal  government  or 
authorities,  property  rights,  methods  of 
take,  risks  to  human  safety,  negative 
affects  to  hunting,  outfitting,  livestock 
production,  tourism,  ecosystem 
restoration,  the  U.S.  Constitution, 
wildlife  management  in  general,  wolves 
and  wolf  management,  and 
modifications  to  the  NRM  experimental 
population  special  10(j)  rule. 

Response  43:  While  we  respect  these 
personal  values,  they  are  beyond  the 
scope  of  this  rulemaking. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  its 
implementing  regulations  (50  CFR  part 
424)  set  forth  the  procedures  for  listing, 
reclassifying,  or  removing  species  from 
listed  status.  “Species”  is  defined  by  the 
Act  as  including  any  species  or 
subspecies  of  fish,  wildlife,  or  plant, 
and  any  distinct  vertebrate  population 
segment  of  fish  or  wildlife  that 
interbreeds  when  mature  (16  U.S.C. 
1532(16)).  Under  50  CFR  424.11(d),  we 
may  remove  the  protections  of  the  Act 
if  tbe  best  available  scientific  and 
commercial  data  substantiate  that  the 


species  is  neither  endangered  nor 
threatened  for  the  following  reasons;  (1) 
The  species  is  extinct;  (2)  the  species 
has  recovered:  or  (3)  the  original 
scientific  data  used  at  the  time  the 
species  was  classified  were  in  error. 

A  species  may  be  delisted  as 
recovered  only  if  the  best  scientific  and 
commercial  data  available  indicate  that 
it  is  no  longer  endangered  or  threatened. 
Determining  whether  a  species  meets 
the  recovered  definition  requires 
consideration  of  the  five  categories  of 
threats  specified  in  section  4(a)(1)  of  the 
Act.  For  species  that  are  already  listed 
as  endangered  or  threatened,  this 
analysis  of  threats  is  an  evaluation  of 
both  the  threats  currently  facing  the 
species  and  the  threats  that  are 
reasonably  likely  to  affect  the  species  in 
the  foreseeable  future  following  the 
delisting  or  downlisting  and  the 
removal  or  reduction  of  the  Act’s 
protections. 

Under  section  3  of  the  Act,  a  species 
is  “endangered”  if  it  is  in  danger  of 
extinction  throughout  all  or  a 
“significant  portion  of  its  range”  and  is 
“threatened”  if  it  is  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  “significant 
portion  of  its  range.”  The  word  “range” 
in  the  phrase  “significant  portion  of  its 
range”  refers  to  the  range  in  which  the 
species  currently  exists.  For  the 
purposes  of  this  rule,  “range”  includes 
all  of  the  NRM  DPS  (as  identified  in 
Factor  A  below  and  illustrated  in  Figure 
1). 

Evaluating  whether  the  species 
should  be  considered  threatened  or 
endangered  in  all  or  a  significant 
portion  of  its  range  is  a  multiple-step 
analysis.  If  we  determine  that  the 
species  is  endangered  throughout  all  of 
its  range,  we  list  it  as  endangered 
throughout  its  range  and  no  further 
analysis  is  necessary.  If  not,  we  then 
evaluate  if  the  species  meets  the 
definition  of  threatened  throughout  all 
of  its  range.  If  the  species  is  threatened 
in  all  of  its  range,  we  list  the  species  as 
threatened  and  consider  if  any 
significant  portions  of  its  range  w'arrant 
listing  as  endangered.  If  we  determine 
that  the  species  is  not  threatened  or 
endangered  in  all  of  its  range,  we 
consider  whether  any  significant 
portions  of  its  range  warrant 
consideration  as  threatened  or 
endangered.  If  we  determine  that  the 
species  is  threatened  or  endangered  in 
a  significant  portion  of  its  range,  the 
provisions  of  the  Act  would  only  apply 
to  the  significant  portion  of  the  species’ 
range  where  it  is  threatened  or 
endangered. 

Foreseeable  future  is  defined  by  the 
Services  on  a  case-by-case  basis,  taking 


into  account  a  veu"iety  of  species-specific 
factors  such  as  lifespan,  genetics, 
breeding  behavior,  demography,  threat 
projection  timeframes,  and 
environmental  variability. 

“Foreseeable”  is  commonly  viewed  as 
“such  as  reasonably  can  or  should  be 
anticipated:  such  that  a  person  of 
ordinary  prudence  would  expect  it  to 
occur  or  exist  under  the  circumstances” 
(Merriam-Webster’s  Dictionary  of  Law 
1996;  Western  Watershed  Project  v.  Foss 
(D.  Idaho  2005:  CV  04-168-MHW).  For 
the  NRM  DPS,  the  foreseeable  future 
differs  for  each  factor  potentially 
impacting  the  DPS.  For  most  factors 
impacting  the  NRM  DPS,  we  believe  a 
window  of  up  to  30  years  is  foreseeable. 
We  consider  this  to  be  a  reasonable 
timeft’ame  because:  (1)  It  took 
approximately  this  long  from  listing  for 
public  attitudes  and  regulations  to  result 
in  a  social  climate  that  promoted  and 
allowed  for  wolf  restoration  in  the  WGL 
DPS  and  NRM  DPS;  (2)  this  timeframe 
represents  about  ten  wolf  generations  (3 
years  each)  which  is  about  how  long  it 
took  for  wolves  in  both  the  NRM  DPS 
and  WGL  DPS  to  expand  numbers  and 
achieve  their  biological  recoverv' 
criteria;  and  (3)  available  habitat  and 
potential  future  distribution  models 
(Carroll  et  al.  2003,  536;  Carroll  et  al. 
2006,  Figure  6)  predict  out  about  this 
far.  For  some  threat  factors,  a  longer 
time  horizon  may  be  appropriate.  For 
example,  in  our  consideration  of 
genetics,  we  reviewed  a  paper  that 
looked  100  years  into  the  future 
(vonHoldt  et  al.  2007).  When  evaluating 
the  available  information,  with  respect 
to  foreseeable  future,  we  take  into 
account  reduced  confidence  as  we 
forecast  further  into  the  future. 

The  following  analysis  examines  all 
five  factors  currently  affecting,  or  that 
are  likely  to  affect,  the  NRM  gray  wolf 
DPS  within  the  foreseeable  future. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  NRM  DPS  is  approximately 
980,803  km-  (378,690  mi-)  and  includes 
402,606  km2  (155,447  mi-)  of  Federal 
land  (41  percent);  49,803  km-  (19,229 
mi2)  of  State  land  (5  percent);  32,942 
km-  (12,719  mi^)  of  Tribal  land  (3 
percent);  427,998  km-  (165,251  mi-)  of 
private  land  (44  percent)  (the  remaining 
area  is  either  water  or  lands  in 
Washington  that  were  not  categorized 
into  ownership  in  the  geographic 
information  system  (GIS)  layers  we 
analyzed).  The  NRM  DPS  contains  large 
amounts  of  three  Ecoregion  Divisions — 
Temperate  Steppe  (prairie)  (312,148  km- 
[120,521  mi-1);  Temperate  Steppe 
Mountain  (forest)  (404,921  km-  [156,341 
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and  Temperate  Desert  (high 
desert)  (263,544  km2  [101,755  mP]) 
(Bailey  1995,  p.  iv).  The  following 
analysis  focuses  on  suitable  habitat 
within  the  NRM  DPS  and  areas 
currently  occupied  by  persistent  wolf 
packs  (i.e.,  core  recovery  cueas)  (which 
may  include  intermittent  unsuitable 
habitat).  Then,  unsuitable  habitat  is 
examined.  A  number  of  threats  to 
habitat  are  examined  including  climate 
change,  increased  human  populations 
and  development  (including  oil  and 
gas),  connectivity,  ungulate  populations, 
and  livestock  grazing. 

Suitable  Habitat — Wolves  once 
occupied  or  transited  all  of  the  NRM 
DPS.  However,  much  of  the  wolf  s 
historical  range  within  the  NRM  DPS 
has  been  modified  for  human  use  and  is 
no  longer  suitable  habitat.  We  have 
reviewed  the  quality,  quantity,  and 
distribution  of  habitat  relative  to  the 
biological  requirements  of  wolves.  In 
doing  so  we  reviewed  two  models,  . 
Oakleaf  et  al.  (2006,  pp.  555-558)  and 
Carroll  et  al.  (2003,  pp.  536-548;  2006, 
pp.  27-31;  Carroll  2005,  p.  1-3),  to  help 
us  gauge  the  current  amount  and 
distribution  of  suitable  wolf  habitat  in 
the  NRM  DPS.  Both  models  ranked 
areas  as  suitable  habitat  if  they  had 
characteristics  that  suggested  they  might 
have  a  50  percent  or  greater  chance  of 
supporting  wolf  packs.  Suitable  wolf 
habitat  in  the  NRM  DPS  was  typically 
characterized  in  both  models  as  public 
land  with  mountainous,  forested  habitat 
that  contains  abundant  year-round  wild 
ungulate  populations,  low  road  density, 
low  numbers  of  domestic  livestock  that 
are  only  present  seasonally,  few 
domestic  sheep,  low  agricultural  use, 
and  few  people.  Unsuitable  wolf  habitat 
was  typically  just  the  opposite  (i.e., 
private  land,  flat  open  prairie  or  desert, 
low  or  seasonal  wild  ungulate 
populations,  high  road  density,  high 
numbers  of  year-round  domestic 
livestock  including  many  domestic 
sheep,  high  levels  of  agricultural  use, 
and  many  people).  Despite  their 
similarities,  these  two  models  had 
substantial  difierences  in  the  area 
analyzed,  CIS  data  layers,  inputs,  and 
assumptions.  As  a  result,  the  Oakleaf  et 
al.  (2006,  p.  559)  and  Carroll  et  al. 

(2006,  p.  33)  models  predicted  different 
amounts  of  theoretically  suitable  wolf 
habitat  in  areas  examined  by  both 
models  (i.e.,  portions  of  Montana,  Idaho, 
and  Wyoming). 

Oakleaf  s  model  was  a  more  intensive 
effort  that  only  looked  at  potential  wolf 
habitat  in  Idaho,  Montana,  and 
Wyoming  (Oakleaf  et  al.  2006,  p.  555). 

It  used  roads  accessible  to  two-wheel 
and  foiu'-wheel  vehicles,  topography 
(slope  and  elevation),  land  ownership. 


relative  ungulate  density  (based  on  State 
harvest  statistics),  cattle  [Bos  sp.)  and 
sheep  density,  vegetation  characteristics 
(ecoregions  and  land  cover),  and  human 
density  to  comprise  its  CIS  data  layers. 
Oakleaf  analyzed  the  characteristics  of 
areas  occupied  and  not  occupied  by 
NRM  wolf  packs  through  2000  to 
predict  what  other  areas  in  the  NRM 
might  be  suitable  or  unsuitable  for 
future  wolf  pack  formation  (Oakleaf  et 
al.  2006,  p.  555).  In  total,  Oakleaf  et  al. 
(2006,  p.  559)  ranked  170,228  km^ 
(65,725  mi2)  as  suitable  habitat  in 
Montana,  Idaho,  and  Wyoming. 

In  contrast,  Carroll’s  model  analyzed 
a  much  larger  area  (all  12  western  States 
and  northern  Mexico)  in  a  less  specific 
way  (Carroll  et  al.  2006,  pp.  27-31). 
Carroll’s  model  used  density  and  type  of 
roads,  human  population  density  and 
distribution,  slope,  and  vegetative 
greenness  as  “pseudo-habitat”  to 
estimate  relative  ungulate  density  to 
predict  associated  wolf  survival  and 
fecundity  rates  (Carroll  et  al.  2006,  p. 

29).  The  combination  of  the  CIS  model 
and  wolf  population  parameters  were 
then  used  to  develop  estimates  of 
habitat  theoretically  suitable  for  wolf 
pack  persistence.  In  addition,  Carroll 
predicted  the  potential  effect  on  suitable 
wolf  habitat  of  increased  road 
development  and  human  density 
expected  by  2025  (Carroll  et  al.  2006, 
pp.  30-31).  Within  the  NRM  DPS, 

Carroll  et  al.  (2006,  pp.  27-31)  ranked 
217, zn  km2  (107,096  mH)  as  suitable 
including  105,993  km2  (40,924  mP)  in 
Montana;  82,507  km2  (31,856  mi2)  in 
Idaho;  77,202  km2  (29,808  mU)  in 
Wyoming;  6,620  km2  (2,556  mi2)  in 
Oregon;  4,286  km2  (1,655  mp)  in  .Utah; 
and  769  km2  (297  mi2)  in  Washington. 
Approximately  96  percent  of  the 
suitable  habitat  (265,703  km2  (102,588 
mi2))  within  the  NRM  DPS  occurred  in 
Montana,  Idaho,  and  Wyoming. 
According  to  the  Carroll  model, 
approximately  28  percent  of  the  NRM 
DPS  would  be  ranked  as  suitable  habitat 
(Carroll  etal.  2006,  pp.  27-31). 

The  Carroll  et  al.  (2006,  pp.  31-34) 
model  tended  to  be  more  generous  in 
identifying  suitable  wolf  habitat  under 
current  conditions  than  the  Oakleaf  [et 
al.  2006,  pp.  558-560)  model  or  that  our 
field  observations  indicate  is  realistic. 
But  Carroll’s  model  provided  a  valuable 
relative  measure  across  the  western  U.S. 
upon  which  comparisons  could  be 
made.  The  Carroll  model  did  not 
incorporate  livestock  density  into  its 
calculations  as  the  Oakleaf  model  did 
(Carroll  et  al.  2006,  pp.  27-29;  Oakleaf 
et  al.  2006,  p.  556).  Thus,  the  Carroll 
model  did  not  consider  those  conditions 
where  wolf  mortality  is  high  and  habitat 
unsuitable  because  of  chronic  conflict 


with  livestock.  During  the  past  20  years, 
wolf  packs  have  been  unable  to  persist 
in  areas  intensively  used  for  livestock 
production,  primarily  because  of  agency 
control  of  problem  wolves  and  illegal 
killing. 

Furthermore,  many  of  the  more 
isolated  primary  habitat  patches  that  the 
Carroll  model  predicted  as  currently 
suitable  were  predicted  to  be  unsuitable 
by  the  year  2025,  indicating  they  were 
likely  on  the  lower  end  of  what  ranked 
as  suitable  habitat  in  that  model  (Carroll 
et  al.  2006,  p.  32).  Because  these  types 
of  areas  were  typically  too  small  to 
support  breeding  pairs  emd  too  isolated 
from  the  core  population  to  receive 
enough  dispersing  wolves  to  overcome 
higher  rates  of  human-caused  mortality, 
we  do  not  believe  they  are  currently 
suitable  habitat  based  upon  our  data  on 
wolf  pack  persistence  for  the  past  20 
years  (Bangs  1991,  p.  9;  Bangs  et  al. 
1998,  p.  788;  Service  et  al.  1999-2007, 
Figure  1). 

Despite  the  substantial  differences  in 
each  model’s  analysis  area,  CIS  data 
layers,  inputs,  and  assumptions,  both 
models  predicted  that  most  suitable 
wolf  habitat  in  the  NRM  was  in 
northwestern  Montana,  central  Idaho, 
and  the  GYA,  which  is  the  area 
currently  occupied  by  the  NRM  gray 
wolf  DPS.  Carroll’s  model  also  indicated 
that  these  three  areas  had  suitable 
habitat  between  them  and  it  would 
remain  relatively  intact  in  the  future 
(Carroll  et  al.  2006,  p.  25).  However, 
northwest  Montana  and  Idaho  were 
much  more  connected  to  each  other  and 
the  wolf  population  in  Canada  than  to 
the  GYA  (Oakleaf  et  al.  2006,  p.  554). 
Collectively  the  three  core  areas  were 
surrounded  by  large  areas  of  unsuitable 
habitat. 

These  models  are  useful  in 
understanding  the  relative  proportions 
and  distributions  of  various  habitat 
characteristics  and  their  relationships  to 
wolf  pack  persistence,  rather  than  as 
predictors  of  absolute  acreages  or  areas 
that  can  actually  be  successfully 
occupied  by  wolf  packs.  Additionally, 
both  models  generally  support  earlier 
Service  predictions  about  wolf  habitat 
suitability  in  the  NRM  (Service  1980,  p. 
9;  1987,  p.  7;  1994,  p.  vii).  Because 
theoretical  models  only  define  suitable 
habitat  as  those  areas  that  have 
characteristics  with  a  50  percent  or 
more  probability  of  supporting  wolf 
packs,  it  is  impossible  to  give  an  exact 
acreage  of  suitable  habitat  that  can 
actually  be  successfully  occupied.  It  is 
important  to  note  that  these  areas  also 
have  up  to  a  50  percent  chance  of  not 
supporting  wolf  packs. 

We  considered  data  on  the  location  of 
suitable  wolf  habitat  from  a  number  of 
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sources  in  developing  our  estimate  of 
currently  suitable  wolf  habitat  in  the 
NRM  DPS.  Specifically,  we  considered  . 
the  recovery  areas  identified  in  the  1987 
wolf  recovery  plan  (Service  1987,  p.  23), 
the  primary  analysis  areas  analyzed  in 
the  1994  Environmental  Impact 
Statement  (EIS)  for  the  GYA  (63,700  mi^ 
[24,600  mi2])  and  central  Idaho  (53,600 
mi^  [20,700  mp])  (Service  1994,  p.  iv), 
information  derived  from  theoretical 
models  by  Carroll  et  al.  (2006,  p.  25)  and 
Oakleaf  et  al.  (2006,  p.  554),  our  nearly 
20  years  of  field  experience  managing 
wolves  in  the  NRM,  and  locations  of 
persistent  wolf  packs  and  breeding  pairs 
since  recovery  has  been  achieved. 
Collectively,  this  evidence  leads  us  to 
concur  with  the  Oakleaf  et  al.  (2006,  p. 
559)  model’s  predictions  that  the  most 
important  habitat  attributes  for  wolf 
pack  persistence  are  forest  cover,  public 
land,  high  elk  density,  and  low  livestock 
density.  Therefore,  we  believe  that 
Oakleaf  s  calculations  of  the  amount 
and  distribution  of  suitable  wolf  habitat 
available  for  persistent  wolf  pack 
formation,  in  the  parts  of  Montana, 
Idaho,  and  Wyoming  analyzed, 
represent  the  most  reasonable 
prediction  of  suitable  wolf  habitat  in 
Montana,  Idaho,  and  Wyoming. 

The  area  we  conclude  that  is  suitable 
habitat  is  generally  depicted  in  Oakleaf 
et  al.  (2006,  p.  559).  Generally,  suitable 
habitat  is  located  in:  Western  Montana 
west  of  1-15  and  south  of  1-90;  Idaho 
north  of  Interstate  84;  and  the  northwest 
corner  of  Wyoming  including  those 
areas  east  of  State  highway  120,  along 
the  western  border  of  the  Wind  River 
Reservation,  and  USDA  Forest  Service 
(USFS)  lands  north  of  Boulder,  WY,  to 
the  Idaho  border.  A  comparison  of 
actual  wolf  pack  distribution  in  2006 
(Service  et  al.  2007,  Figure  1)  and 
Oakleaf  et  al.’s  (2006,  p.  559)  prediction 
of  suitable  habitat  indicates  that  nearly 
all  suitable  habitat  in  Montana,  Idaho, 
and  Wyoming  is  currently  occupied  and 
areas  predicted  to  be  unsuitable  remain 
largely  unoccupied. 

Although  Carroll  determined  there 
may  be  some  (4%)  potentially  suitable 
wolf  habitat  in  the  NRM  DPS  outside  of 
Montana,  Idaho,  and  Wyoming,  we 
believe  it  is  marginally  suitable  at  best 
and  is  insignificant  to  wolf  population 
recovery  because  it  occurs  in  small 
isolated  fragmented  areas.  While  some 
areas  predicted  to  be  unsuitable  habitat 
in  Montana,  Idaho,  and  Wyoming  have 
been  temporarily  occupied  and  used  by 
wolves  or  even  packs,  we  still  consider 
them  as  largely  unsuitable  habitat. 
Generally,  wolf  packs  in  such  areas  have 
failed  to  persist  long  enough  to  be 
categorized  as  breeding  pairs  and 
successfully  contribute  toward  recovery. 


An  example  of  this  occurred  in  2006 
when  wolf  packs  formed  in  the  Bighorn 
Mountains  and  near  Pinedale,  Wyoming 
(Service  et  al.  2007).  Neither  cu-ea  was 
classified  as  having  a  breeding  pair  in 
2006  and  by  2007  at  least  four  packs  had 
either  disappeared  from  the  areas  or 
been  controlled  because  of  chronic 
conflicts  with  livestock.  Therefore, 
while  these  areas  are  routinely  used  by 
dispersing  wolves,  we  consider  such 
areas  as  containing  unsuitable  habitat 
and  believe  that  dispersing  wolves 
attempting  to  colonize  those  areas  are 
unlikely  to  form  breeding  pairs  or 
contribute  to  population  recovery. 

Unoccupied  Suitable  Habitat — 
Habitat  suitability  modeling  indicates 
that  the  three  NRM  DPS  core  recovery 
areas  are  atypical  of  other  habitats  in  the 
western  U.S.  because  suitable  habitat  in 
those  core  areas  occurs  in  such  large 
contiguous  blocks  (Service  1987,  p.  7; 
Larson  2004,  p.  49;  Carroll  et  al.  2006, 
p.  35;  Oakleaf  et  al.  2006,  p.  559).  It  is 
likely  that  without  core  refugia  areas, 
like  YNP  or  the  central  Idaho 
wilderness,  that  provide  a  steady  soiuce 
of  dispersing  wolves,  other  potentially 
suitable  wolf  habitat  would  not  be 
capable  of  sustaining  wolf  breeding 
pairs.  Some  habitat  ranked  by  models  as 
suitable  adjacent  to  core  refugia  may  be 
able  to  support  wolf  breeding  pairs, 
while  other  habitat  farther  away  from  a 
strong  source  of  dispersing  wolves  may 
not  be  able  to  support  persistent  packs. 
This  fact  is  important  when  considering 
suitable  habitat,  as  defined  by  the 
Carroll  {et  al.  2006,  p.  30)  and  Oakleaf 
{et  al.  2006,  p.  559)  models,  because 
wolf  populations  can  persist  despite 
very  high  rates  of  mortality  only  if  they 
have  high  rates  of  immigration  (Fuller  et 
al.  2003,  p.  183).  Therefore,  model 
predictions  regarding  habitat  suitability 
do  not  always  translate  into  successful 
wolf  occupancy  and  wolf  breeding 
pairs. 

Strips  and  smaller  (less  than  2,600 
km2  [1,000  mi2])  patches  of  theoretically 
suitable  habitat  (Carroll  et  al.  2006,  p. 

34;  Oakleaf  et  al.  2006,  p.  559) 

(typically,  isolated  mountain  ranges) 
often  possess  higher  mortality  risk  for 
wolves  because  they  are  surrounded  by, 
or  in  close  proximity  to,  unsuitable 
habitat  with  a  high  mortality  risk.  In 
addition,  pack  territories  often  form 
along  distinct  geological  features  (Mech 
and  Boitani  2003,  p.  23),  such  as  the 
crest  of  a  rugged  mountain  range,  so 
useable  space  for  wolves  in  isolated, 
long,  narrow  mountain  ranges  may  be 
reduced  by  half  or  more,  and  thus  are 
often  too  small  to  support  a  wolf 
breeding  pair.  This  phenomenon,  in 
which  the  quality  and  quantity  of 
suitable  habitat  is  diminished  because 


of  interactions  with  surrounding  less- 
suitable  habitat,  is  known  as  an  edge 
effect  (Mills  1995,  pp.  400-401).  Edge 
effects  are  exacerbated  in  small  habitat 
patches  with  high  perimeter-to-area 
ratios  (i.6.,  those  that  are  long  and 
narrow,  like  isolated- mountain  ranges) 
and  in  species  with  large  territories,  like 
wolves,  because  they  are  more  likely  to 
encounter  surrounding  unsuitable 
habitat  (Woodroffe  and  Ginsberg  1998, 
p.  2128).  Because  of  edge  effects,  some 
habitat  areas  outside  the  core  areas  may 
rank  as  suitable  in  models,  but  are 
unlikely  to  actually  be  successfully 
occupied  by  persistent  wolf  packs.  For 
these  reasons,  we  believe  that  the  NRM 
DPS  will  remain  anchored  by  the  three 
core  recovery  areas.  These  areas  will 
continue  to  provide  a  constant  source  of 
dispersing  wolves  into  surrounding 
areas,  supplementing  wolf  packs  and 
breeding  pairs  in  adjacent,  but  less 
secure  suitable  habitat. 

Habitat  Currently  Occupied  By 
Persistent  Wolf  Packs — The  area  in  the 
NRM  DPS  currently  occupied  by 
persistent  wolf  packs  was  calculated  by 
drawing  a  line  around  the  outer  points 
of  radio-telemetry  locations  of  all 
known  wolf  pack  territories  in  2006 
(Service  et  al.  2007,  Figure  1,  minus  4 
packs  that  did  not  persist).  We  defined 
the  habitat  currently  occupied  by 
persistent  wolf  packs  as  that  area 
confirmed  as  being  used  by  resident 
wolves  to  raise  pups  or  that  is  used  by 
two  or  more  territorial  wolves  at  the  end 
of  any  year  (Service  1994,  pp.  6:5-6). 
Typically  by  the  end  of  the  year  only  50 
percent  of  packs  meet  the  criteria  to  be 
classified  as  breeding  pairs.  The  overall 
distribution  of  wolf  packs  has  been 
similar  since  2000,  despite  a  wolf 
population  that  has  more  than  doubled 
(Service  et  al.  2001-2007,  Figure  1; 
Bangs  et  al.  in  press).  Because  the  States 
have  committed  to  maintain  a  wolf 
population  above  the  minimum 
recovery  levels  (achieved  in  2002),  we 
expect  this  general  distribution  will  be 
maintained.  Habitat  occupied  by 
persistent  wolf  packs  changed  little 
from  2004  (275,533  km2  [106,384  mPj); 
to  2005  (260,535  km^  [100,593  mi2));  to 
2006  (minus  four  packs  that  did  not 
persist  in  2007—295,116  km2  [113,949 
mi2])  or  2007  (Service  et  al.  2005,  2006, 
2007,  Figure  1;  Service  et  al.  2008  in 
prep.,  Figime  1). 

We  included  areas  between  the  three 
core  recovery  areas  as  habitat  occupied 
by  persistent  wolf  packs,  because  they 
are  important  for  connectivity  between 
areas,  even  though  wolf  packs  or 
breeding  pairs  did  not  persist  in  certain 
portions  of  these  areas.  While  models 
ranked  some  of  this  habitat  as 
unsuitable,  these  intervening  areas  are 
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important  to  maintaining  the 
metapopulation  structure,  because 
dispersing  wolves  routinely  travel 
through  these  areas  and  packs 
occasionally  occupy  them  (Service 
1994,  pp.  6:5-6;  Bangs  2002,  p.  3; 
Jimenez  et  al.  in  prep.).  This  would 
include  areas  like  the  Flathead  Valley 
and  other  smaller  valleys  intensively 
used  for  agriculture  and  a  few  of  the 
smaller,  isolated  mountain  ranges 
surrounded  by  agricultural  lands  in 
western  Montana. 

As  of  the  end  of  2006,  we  estimated 
that  persistent  wolf  packs  occupied 
approximately  295,116  km^  (113,949 
mi^)  of  habitat  in  parts  of  Montana 
(136,492  km2  [52,702  mi^]),  Idaho 
(118,554  km2  [45,776  mi2i),  and 
Wyoming  (40,070  km^  [15,472  mi^j) 
(Service  et  al.  2007,  Figure  1 — minus  4 
packs  that  did  not  persist).  Although 
habitat  occupied  by  persistent  wolf 
packs  includes  some  prairie  (4,488  km^ 
[1,733  mi^j)  and  some  high  desert 
(24,478  km2  [9,451  mi^]),  wolf  packs 
have  not  used  these  habitat  types 
successfully  (Service  et  al.  2007,  Figure 
1 — minus  4  packs  that  did  not  persist). 
Since  1986,  no  persistent  wolf  pack  has 
had  a  majority  of  its  home  range  in  high 
desert  or  prairie  habitat.  Landownership 
in  the  area  occupied  by  persistent  wolf 
packs  is  191,473  km^  (73,931  mi^) 
Federal  (65  percent);  13,522  km^  (5,225 
mi^)  State  (4.6  percent);  6,594  km^ 

(2,5^16  mi^)  Tribal  (2.2  percent);  and 
80,512  km2  (31,087  mi^)  private  (27 
percent)  (Service  et  al.  2007,  Figure  1 — 
minus  4  packs  that  did  not  persist). 

We  determined  that  the  current  wolf 
population  resembles  a  three-lobed 
metapopulation  and  that  the  overall  area 
used  by  persistent  wolf  packs  in  the 
NRM  DPS  has  not  significantly 
expanded  since  the  population  achieved 
its  recovery  goal  in  2002.  Stagnant  outer 
distribution  patterns  for  the  past  7  years 
indicate  there  is  probably  limited 
suitable  habitat  for  the  NRM  wolf 
population  to  expand  significantly 
beyond  its  current  outer  borders. 
Carroll’s  model  predicted  that  165,503 
km^  (63,901  mi^)  of  suitable  habitat  (62 
percent)  was  within  the  area  occupied 
by  persistent  wolf  packs.  However,  the 
model’s  remaining  potentially  suitable 
habitat  (38  percent)  was  often 
fragmented  and  in  smaller,  more 
isolated  patches  (Carroll  et  al.  2006,  p. 
35)  and  we  have  determined  that  such 
areas  do  not  provide  habitat  suitable  to 
support  persistent  wolf  packs. 

Montana,  Idaho,  and  Wyoming  each 
have  committed  to  manage  for  at  least 
15  breeding  pairs  and  150  wolves  while 
never  letting  the  population  fall  below 
10  breeding  pairs  and  100  wolves  in 
mid-winter  to  ensure  long-term  viability 


of  the  NRM  DPS.  The  NRM  DPS 
occupies  nearly  100  percent  of  the  core 
recovery  areas  recommended  in  th'e 
1987  recovery  plan  (i.e.,  central  Idaho, 
the  GYA,  and  northwestern  Montana) 
(Service  1987,  p.  23)  and  nearly  100 
percent  of  the  primary  analysis  areas 
(the  areas  where  suitable  habitat  was 
predicted  to  exist  and  the  wolf 
population  would  live)  analyzed  for 
wolf  reintroduction  in  central  Idaho  and 
the  GYA  (Service  1994,  p.  1:6).  This 
pattern  will  continue,  because 
management  plans  for  public  lands  in 
the  NRM  DPS  will  result  in  forest  cover, 
high  ungulate  densities,  low  to 
moderate  road  and  livestock  densities, 
and  other  factors  critical  to  maintaining 
suitable  wolf  habitat. 

Potential  Threats  Affecting  Habitat  or 
Range — Establishing  a  recovered  wolf 
population  in  the  NRM  DPS  did  not 
require  land-use  restrictions  or 
curtailment  of  traditional  land-uses, 
because  there  was  enough  suitable 
habitat,  enough  wild  ungulates,  and 
sufficiently  few  livestock  conflicts  to 
allow  wolves  to  recover  under  existing 
conditions  (Bangs  et  al.  2004,  pp.  95- 
96).  We  do  not  believe  that  any 
traditional  land-use  practices  in  the 
NRM  DPS  need  be  modified  to  maintain 
a  recovered  NRM  DPS  into  the 
foreseeable  future.  We  do  not  anticipate 
overall  habitat  changes  in  the  NRM  DPS 
occurring  at  a  magnitude  that  will 
threaten  wolf  recovery  in  the  foreseeable 
future,  because  71  percent  of  the 
occupied  habitat  is  in  public  ownership 
that  is  managed  for  multiple  uses  that 
are  complementary  with  suitable  wolf 
habitat  and  maintenance  of  viable  wolf 
populations  (Carroll  et  al.  2003,  p.  542; 
Oakleaf  et  al.  2006,  p.  560). 

The  GYA  and  central  Idaho  core 
recovery  areas,  63,714  km^  (24,600  mi^) 
and  53,613  km^  (20,700  mi^), 
respectively,  are  primarily  composed  of 
public  lands  (Service  1994,  p.  iv)  and 
are  the  largest  contiguous  blocks  of 
suitable  habitat  within  the  NRM  DPS. 
Public  lands  in  National  Parks, 
wilderness,  roadless  areas,  and  large 
blocks  of  contiguous  mountainous 
forested  habitat  are  largely  unavailable 
or  unsuitable  for  intensive  development. 
Central  Idaho  and  the  GYA  provide 
secure  wolf  habitat  and  abundant 
ungulate  populations,  with  about  99,300 
ungulates  in  the  GYA  and  241,400  in 
central  Idaho  (Service  1994,  pp.  viii-ix). 
These  areas  are  considered  secure 
because  they  are  not  available  for 
development  due  to  their  land-use 
classifications,  management  guidelines 
for  other  species  (e.g.,  grizzly  bears), 
habitat,  access,  and  geological 
characteristics  (Service  1993,  1996, 
2007c;  Serhveen  et  al.  2003;  USFS 


2006).  Thus,  they  will  continue  to 
provide  suitable  habitat  for  a  resident 
wolf  population  and  will  be  a 
dependable  source  of  dispersing  wolves 
to  help  maintain  a  viable  wolf 
population  in  the  NRM  DPS  (Service 

1994,  p.  1:4).  The  central  Idaho  recovery 
area  has  24,281  km^  (9,375  mi^)  of 
designated  wilderness  at  its  core 
(Service  1994,  p.  3:85).  The  core  of  the 
GYA  recovery  area  includes  over  8,094 
km^  (3,125  mi^)  in  YNP  and  about 
16,187  km2  (6,250  mi^)  of  designated 
wilderness  (although  these  areas  are  less 
useful  to  wolves,  except  seasonally,  due 
to  high  elevation)  (Service  1994,  p. 

3:45).  These  areas  are  in  public 
ownership  and  are  not  useful  or 
available  for  human  development  at  a 
scale  that  could  affect  their  overall 
suitability  for  wolves.  No  foreseeable 
habitat-related  threats  would  prevent 
these  areas  from  supporting  a  wolf 
population  that  exceeds  recovery  levels. 

While  the  northwestern  Montana 
recovery  area  (basically  west  of  1-15  and 
north  of  1-90  in  Montana  and  Idaho) 
(84,800  km^  (33,386  mi^))  also  has  a 
core  of  protected  suitable  habitat 
(Glacier  National  Park,  the  Bob  Marshal 
Wilderness  Complex,  and  extensive 
USFS  lands),  it  is  not  as  high  quality  or 
as  contiguous  as  that  in  either  central 
Idaho  or  GYA.  The  primary  reason  for 
this  is  that  many  ungulates  do  not 
winter  in  the  Park  or  Wilderness  areas 
because  these  are  higher  in  elevation. 
Most  wolf  packs  in  northwestern 
Montana  live  west  of  the  Continental 
Divide,  where  forest  habitats  are  a 
fractured  mix  of  private  and  public 
lands  (Service  et  al.  1989-2007,  Figure 
1).  This  mix  exposes  wolves  to  high 
levels  of  human-caused  mortality,  and 
thus  this  area  supports  smaller  and 
fewer  wolf  packs.  Wolf  dispersal  into 
northwestern  Montana  from  the  more 
stable  resident  packs  in  the  core 
protected  area  (largely  the  North  Fork  of 
the  Flathead  River  along  the  eastern 
edge  of  Glacier  National  Park  and  the 
few  large  river  drainages  in  the  Bob 
Marshall  Wilderness  Complex)  and  the 
abundant  National  USFS  lands  largely 
used  for  recreation  and  timber 
production  rather  than  livestock 
production  helps  to  maintain  that 
portion  of  the  NRM  DPS  (Bangs  et  al. 
1998,  p.  786).  Wolves  also  disperse  into 
northwestern  Montana  (and  central 
Idaho)  from  Canada  and  some  packs 
have  trans-boundary  territories,  helping 
to  maintain  the  NRM  DPS  (Boyd  et  al. 

1995,  p.  136).  Conversely,  wolf  dispersal 
from  northwestern  Montana  into 
Canada,  where  wolves  are  much  less 
protected,  continues  to  draw  some 
wolves  into  vacant  or  low-density 
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habitats  in  Canada  where  they  are 
subject  to  liberal  hunting  and  agency 
control  (Bangs  et  al.  1998,  p.  790). 
Despite  mortalities  that  occur  in 
Canada,  the  trans-boundary  movements 
of  wolves  and  wolf  packs  led  to  the 
original  establishment  of  wolves  in 
Montana,  and  will  continue  to  have  an 
overall  positive  effect  on  wolf  genetic 
diversity  and  demography  in  the 
northwest  Montana  portion  of  the  NRM 
DPS. 

Sufficient  suitable  habitat  exists  so 
that  the  NRM  DPS  can  be  easily 
maintained  above  recovery  levels.  The 
most  important  suitable  wolf  habitat  is 
in  public  ownership,  and  the  State  and 
Federal  land-management  agencies  have 
been  managing  that  habitat  for  several 
decades  and  plan  to  continue  to  manage 
it  so  it  will  continue  to  provide  forage 
and  security  for  high  ungulate 
populations,  sufficient  cover  for  wolf 
security,  moderate  and  seasonal 
livestock  grazing,  and  low  road  density. 
Carroll  et  al.  (2003,  p.  541;  2006,  p.  31) 
predicted  future  wolf  habitat  suitability 
under  several  scenarios  through  2025, 
including  increased  human  population 
growth  and  road  development. 
Projections  of  human  population 
growth,  associated  development,  and 
road  construction  and  other  threats  were 
not  predicted  to  alter  wolf  habitat 
suitability  in  the  NRM  DPS  enough  to 
cause  the  wolf  population  to  fall  below 
recovery  levels  in  the  foreseeable  future. 
Modeling  also  predicted  that  habitat 
suitability  could  be  increased  beyond 
current  levels  by  simply  reducing  roads 
on  public  lands  (Mech  et  al.  1988;  86- 
87),  a  process  underway  in  the  NRM 
(Service  1993,  1996,  2007;  Serhveen  et 
al.  2003;  Carroll  et  al.  2006,  p.  25; 

Brown  2006,  1-3). 

The  recovery  plan  (Service  1987,  p. 
13),  the  metapopulation  structure 
recommended  by  the  1994  EIS  (Service 
1994,  pp.  6:74-75),  and  subsequent 
investigations  (Bangs  2002,  p.  3) 
recognize  the  importance  of  habitat 
connectivity  between  northwestern 
Montana,  central  Idaho,  and  the  GYA 
(See  Factor  E).  There  appears  to  be 
enough  habitat  connectivity  between 
occupied  wolf  habitat  in  Canada, 
northwestern  Montana,  and  Idaho  to 
ensure  exchange  of  sufficient  numbers 
of  dispersing  wolves  to  maintain 
demographic  and  genetic  diversity  in 
the  NRM  DPS  (Oakleaf  et  al.  2006,  p. 
559;  Carroll  et  al.  2006,  p.  32;  Jimenez 
et  al.  in  prep;  vonHoldt  et  al.  2007,  p. 
19).  To  date,  from  radio-telemetry 
monitoring,  we  have  documented 
routine  wolf  movement  between  Canada 
and  northwestern  Montana  (Pletscher  et 
al.  1991,  p.  544;  Boyd  and  Pletscher 
1999,  pp.  1095-1096;  Sime  2007), 


routine  wolf  movement  between  Idaho 
and  Montana,  including  several 
transborder  packs,  and  at  least  five 
wolves  have  dispersed  into  the  GYA. 
Because  YNP  is  saturated  with  resident 
packs,  only  one  individual  is  known  to 
have  dispersed  into  YNP  itself  (Boyd  et 
al.  1995,  pp.  iii-3-1;  Jimenez  et  al.  in 
prep;  vonHoldt  et  al.  2007;  Service  et  al. 
2007,  Figure  1;  Service  2007b,  p.  1). 
Furthermore,  because  only  about  30 
percent  of  the  wolf  population  has  been 
radio-collared,  additional  dispersal 
(perhaps  3  times  that  documented  or  +1 
migrant  per  year  into  the  GYA)  has 
undoubtedly  occurred.  The  documented 
movement  of  wolves  described  above 
demonstrates  that  current  habitat 
conditions  allow  dispersing  wolves  to 
occasionally  travel  from  one  recovery 
area  to  another.  Finally,*  the  Montana 
State  wolf  management  plan  (the  key 
State  regarding  connectivity)  commits  to 
maintaining  natural  connectivity  to 
ensure  the  genetic  integrity  of  the  NRM 
DPS  by  promoting  land  uses,  such  as 
traditional  ranching,  that  enhance 
wildlife  habitat  and  conservation.  In 
addition,  the  Montana  (Montana  2003, 
p.  35),  Idaho  (IDFG  2002,  p.  18),  and 
Wyoming  (WYGF  2007,  p.  17)  State  wolf 
management  plans  all  commit  to 
maintaining  the  meta-population 
structure  of  the  NRM  DPS  and 
maintaining  sufficient  genetic  diversity, 
by  various  methods  including  relocation 
if  necessary,  to  ensure  the  long-term 
viability  of  the  wolf  population  of  the 
NRM  DPS. 

Other  Components  of  Wolf  Habitat — 
Another  important  factor  in  maintaining 
wolf  populations  is  the  native  ungulate 
population.  Wild  ungulate  prey  in  these 
three  areas  are  composed  mainly  of  elk, 
white-tailed  deer,  mule  deer,  moose, 
and  (only  in  the  GYA)  bison.  Bighorn 
sheep,  mountain  goats,  and  pronghorn 
antelope  also  are  common  but  not 
important,  at  least  to  date,  as  wolf  prey. 
In  total,  100,000-250,000  wild 
ungulates  are  estimated  in  each  State 
where  wolf  packs  currently  exist 
(Service  1994,  pp.  viii-ix).  The  States  in 
the  NRM  DPS  have  managed  resident 
ungulate  populations  for  decades  and 
maintain  them  at  densities  that  would 
easily  support  a  recovered  wolf 
population;  State  ungulate  management 
plans  commit  them  to  do  so  into  the 
future  (See  Idaho  2007,  pp.  1-2;  Curtis 
2007,  pp.  14-21  as  an  examples  of  such 
plans).  We  know  of  no  foreseeable 
condition  that  would  cause  a  decline  in 
ungulate  populations  significant  enough 
to  threaten  the  recovered  status  of  the 
NRM  DPS. 

Cattle  and  sheep  are  at  least  twice  as 
numerous  as  wild  ungulates  even  on 
public  lands  (Service  1994,  pp.  viii). 


The  only  areas  that  lack  livestock  and 
that  are  large  enough  to  support  wolf 
packs  are  YNP,  Glacier  National  Park, 
some  adjacent  USFS  Wilderness  Areas, 
and  parts  of  Wilderness  Areas  in  central 
Idaho  and  northwestern  Montana. 
Consequently,  every  wolf  pack  outside 
these  areas  has  interacted  with  some 
livestock,  primarily  cattle.  Livestock 
and  livestock  carrion  are  routinely  used 
by  wolves’,  but  management  discourages 
chronic  killing  of  livestock.  Conflict 
between  wolves  and  livestock  has 
resulted  in  the  annual  removal  of  some 
wolves  (Bangs  et  al.  1995,  p.  131;  2004, 
p.  92;  2005,  pp.  342-344;  Service  et  al. 
2007,  Table  5a).  See  Factors  D  and  E. 

Human  growth  and  development  will 
continue  in  the  NRM,  including 
increased  development  and  conversion 
of  private  low-density  rural  lands  to 
higher  density  urban  developments, 
road  development  and  transportation 
facilities  (pipelines  and  energy 
transmission  lines),  resource  extraction 
(primarily  oil  and  gas.  coal,  and  wind 
development  in  certain  areas),  and  more 
recreationists  on  public  lands  (Robbins 
2007).  Despite  efforts  to  minimize 
impacts  to  wildlife  (Brown  2006,  pp.  1- 
3),  some  of  this  development  will  make 
some  areas  of  the  NRM  DPS  less  suitable 
for  wolf  occupancy.  However,  none  of 
these  developments  and  increased 
human  presence  will  threaten  wolf 
recovery  or  meaningfully  impact  the 
amount  of  suitable  wolf  habitat  in  the 
NRM  in  the  foreseeable  future.  Wolves 
are  a  habitat  generalist  and  one  of  the 
most  adaptable  large  predators  in  the 
world,  and  only  became  extirpated 
because  of  deliberate  human 
persecution  (Fuller  et  al.  2003,  p.  163; 
Boitani  2003,  pp.  328-330).  Land-use 
restrictions  on  human  development 
were  not  necessary  to  recover  the  wolf 
population.  Even  active  wolf  dens  can 
be  quite  resilient  to  nonlethal 
disturbance  by  humans  (Frame  et  al. 
2007,  p.  316).  The  vast  majority  of 
suitable  wolf  habitat  and  the  current 
wolf  population  are  secure  in 
mountainous  forested  Federal  public 
land  (National  Parks,  wilderness, 
roadless  areas,  and  lands  managed  for 
multiple  uses  primarily  by  the  USFS  but 
some  by  the  Bureau  of  Land 
Management)  that  will  not  be  legally 
available  for  or  suitable  to  intensive 
levels  of  human  development.  Nearly  all 
oil  and  gas  and  coal  leases  that  are  being 
developed  or  are  likely  to  be  developed 
in  the  foreseeable  future  in  the  NRM 
DPS  are  to  the  south  or  east  of  the  areas 
suitable  for  and  currently  occupied  by 
persistent  wolf  packs  (Robbins  2007; 
Environmental  Working  Group  2007). 
Habitat  quality  for  wolves  is  based 
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almost  solely  on  adequate  prey  and 
security  from  excessive  human-caused 
mortality. 

Most  types  of  intensive  human 
development  predicted  in  the  future 
will  occm  in  areas  that  have  already 
heen  extensively  modified  by  human 
activities  in  the  past  and  ctfe  already 
unsuitable  wolf  habitat  (Wyoming  2005, 
Appendix  III).  Furthermore,  such 
development  is  likely  to  continue  to  be 
focused  at  lower  elevations,  on  private 
lands  and  in  open  habitats,  and  outside 
of  currently  suitable  and  currently 
occupied  wolf  habitat  (Robbins  2007). 
Given  the  nature,  location,  and  very 
small  scale  of  oil  and  gas  and  coal 
development  within  the  NRM  DPS  this 
type  of  development  will  not  affect  wolf 
habitat.  Oil  and  gas  and  coal  reserves 
and  leases  are  not  located  in  the 
mountainous  areas  that  comprise 
suitable  wolf  habitat  in  the  NRM  DPS 
(Robbins  2007).  In  addition.  State 
regulatory  mechanisms  in  Wyoming, 
Montana,  and  Idaho,  and  Federal  land 
management  practices/gui  delines  (see  a 
USFS  Management  Plan  as  an  example; 
USFS  2006)  in  the  NRM  DPS  restrict  the 
location  and  extent  of  development 
associated  with  them  on  public  lands  so 
we  do  not  believe  these  activities  will 
substantially  impact  prey  or  wolf 
security  in  suitable  habitat. 

Development  on  private  land  near 
suitable  habitat  will  continue  to  expose 
wolves  to  more  conflicts  and  higher  risk 
of  human-caused  mortality.  However, 
we  believe  the  rate  of  conflict  is  well 
within  the  wolf  population’s  biological 
mortality  threshold  (generally  between 
34%-50%  annually),  especially  given 
the  large  amount  of  secure  habitat  that 
will  support  a  recovered  wolf 
population  and  will  provide  a  reliable 
and  constant  source  of  dispersing 
wolves  (Mech  1989,  pp.  387-8).  Wolf 
populations  persist  in  many  areas  of  the 
world  that  are  far  more  developed  than 
the  NRM  currently  is  or  is  likely  to  be 
in  the  foreseeable  future  (Boitani  2003, 
pp.  322-23).  Habitat  connectivity  in  the 
NRM  may  be  reduced  below  current 
levels,  but  wolves  have  exceptional 
abilities  to  disperse  through  even 
unsuitable  habitats  and  such  impacts 
would  still  not  threaten  the  wolf 
population.  (See  discussions  of 
connectivity  and  genetics  in  Factor  E). 
Current  habitat  conditions  are  adequate 
to  support  a  wolf  population  of  1,500 
individuals,  and  model  predictions 
indicate  that  development  in  the  NRM 
over  the  next  25  years  is  unlikely  to 
change  habitat  in  a  manner  that  would 
threaten  the  NRM  DPS  (Carroll  et  al. 
2003,  p.  544).  The  ranges  of  wolves  and 
grizzly  bears  overlap  in  many  parts  of 
Montana,  Idaho,  and  Wyoming,  and 


mandatory  habitat  guidelines  on  public 
lands  for  grizzly  bear  conservation 
guarantee  and  far  exceed  necessary 
criteria  for  maintaining  suitable  habitat 
for  wolves  (Service  2007c  as  one 
excunple). 

Given  the  large  number  of  wolves  in 
each  recovery  area  of  the  nearly 
contiguous  NRM  DPS,  natural  habitat 
connectivity  may  be  important  only  as 
it  relates  to  theoretical  long-term  genetic 
isolation  in  the  GYA  without 
management  intervention.  The  wolf 
population  and  suitable  habitat  in  the 
GYA  may  become  more  isolated  and 
dispersal  into  the  GYA  from  central 
Idaho  or  northwestern  Montana  less 
common  due  to  future  habitat 
development  (Carroll  et  al  2003,  p.  543; 
Oakleaf  et  al.  2006;  vonHoldt  et  al. 

2007).  In  addition,  higher  rates  of 
human-caused  mortality  are  anticipated 
under  State  management.  Increased 
rates  of  human-caused  mortality  may 
result  in  more  social  openings 
(vacancies  created  when  individuals  die 
or  disperse)  within  wolf  packs  within 
the  core  recovery  areas  of  northwestern 
Montana,  and  central  Idaho,  creating 
local  space  for  wolves  that  might 
otherwise  disperse  into  the  GYA  to 
search  out  breeding  opportunities  or  to 
join  existing  packs.  Higher  mortality 
rates  will  also  be  more  likely  to  remove 
individuals  that  might  disperse  into  the 
outer  edges  of  the  GYA  because 
mortality  rates  are  already  highest  along 
the  edges  of  the  core  recovery  areas 
(Smith  2007a).  In  contrast,  increased 
rates  of  human-caused  mortality  in  the 
GYA  might  create  more  social  openings 
in  existing  packs  that  could  be  filled  by 
wolves  dispersing  from  northwestern 
Montana  and  central  Idaho. 

We  believe  the  former  scenario  is 
more  likely  than  the  latter  and  that  the 
cumulative  result  of  increased  human- 
caused  mortality  will  likely  be  more 
genetic  isolation  of  wolves  in  the  GYA. 
However,  some  level  of  natural 
connectivity  will  continue  because  of 
the  large  amount  of  public  land  and  low 
human  density  between  the  GYA  and 
central  Idaho  and  the  ability  of  wolves 
to  disperse  rapidly  over  long  distances 
through  otherwise  unsuitable  habitat 
(Carroll  2006,  p.  376).  Also  the  GYA 
will  contain  more  wolves  than  just  those 
in  YNP,  including  7  or  more  breeding 
pairs  to  be  maintained  in  Wyoming 
outside  of  YNP,  wolves  in  southwestern 
Montana  (73  wolves  in  13  packs 
comprising  5  breeding  pairs  in  2006), 
and  southeastern  Idaho  (6  wolves  in  1 
breeding  pair  in  2006).  Furthermore, 
each  State  has  committed  to  maintain 
genetic  diversity  at  a  level  that  does  not 
threaten  wolf  population  viability  in  the 
GYA  (Idaho  2002,  p.l8;  Montana  2003, 


p.27;  WGFD  2007,  p.l7),  which 
completely  addresses  this  theoretical 
issue.  Regardless,  wolves  in  the  GYA 
portion  of  the  NRM  DPS  would  still  not 
become  threatened  by  a  potential  worse- 
case  decrease  in  genetic  diversity  in  the 
next  100  years  because  other  wolf 
populations  have  persisted  for  decades 
or  even  centuries  with  even  lower 
genetic  diversity  (Boitani  2003). 

We  recognize  the  theoretical  concerns 
over  the  future  potential  impact  of 
natural  habitat  connectivity  and  genetic 
isolation  in  the  GYA,  and  possibly  other 
recovery  areas.  The  States  will  be 
required  to  evaluate  the  wolf  population 
status  annually  for  the  first  5  years  after 
delisting.  If  this  analysis  indicates  the 
wolf  population  might  become 
threatened  under  a  continuation  of  that 
same  State  management  strategy  in  the 
foreseeable  future,  the  States  would 
either  adjust  their  management 
strategies  to  resolve  those  issues,  or  the 
process  to  evaluate  listing  all  or  parts  of 
the  NRM  DPS  under  the  Act  would 
begin. 

While  lone  wolves  will  continue  to 
occasionally  disperse  outside  of  the 
NRM  DPS  core  recovery  area,  it  is 
unlikely  that  many  breeding  pairs  will 
persist  outside  of  this  area,  except 
possibly  in  parts  of  eastern  Washington 
and  northeastern  Oregon  that  abut  the 
large  Idaho  wolf  population  and  where 
some  suitable,  habitat  exists.  However, 
we  anticipate  the  establishment  of 
breeding  pairs  in  that  portion  of  the 
NRM  DPS  will  be  sporadic  because 
suitable  habitat  is  limited  and 
fragmented.  The  combination  of  limited 
suitable  habitat  and  high  rates  of 
human-caused  mortality  that  will  be 
associated  with  predatory  animal  status 
in  eastern  and  southern  Wyoming  will 
further  reduce  the  already  extremely 
low  probability  of  dispersing  wolves 
successfully  recolonizing  Colorado, 
Utah,  South  Dakota,  or  Nebraska. 
Likewise,  increased  rates  of  human- 
caused  mortality  in  Idaho  and  Montana 
will  likely  further  inhibit  the  already 
low  potential  for  successful  wolf 
recolonization  of  Nevada  and  the 
Dakotas,  respectively.  However,  while 
any  dispersing  wolves  in  these  areas 
would  remain  listed  as  endangered, 
should  breeding  pairs  become 
established,  they  will  not  affect  the 
viability  of  the  NRM  DPS.  Any  suitable 
habitat  adjacent  to  the  NRM  DPS  is  too 
fragmented  and  too  far  from  the  NRM 
DPS  core  recovery  areas  to  provide 
dispersing  woh^es  back  into  it  to 
supplement  it  either  genetically  or 
demographically. 

The  large  amount  of  public  lands  that 
cannot  or  will  not  be  developed  within 
the  core  recovery  areas  within  the  NRM 
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DPS  assures  that  adequate  suitable' 
habitat  for  wolves  will^exist  into  the 
foreseeable  future.  Even  though  some 
habitat  degradation  will  occur  in  the 
smaller  areas  of  suitable  habitat  between 
the  core  recovery  areas,  the  quantity  and 
quality  of  habitat  that  will  remain  will 
be  sufficient  to  maintain  some  level  of 
natural  connectivity  into  the  foreseeable 
future  {Carroll  et  al.  2003  p.32). 

However,  the  GY  A  is  the  most  isolated 
area,  and  development  around  its  edges 
is  likely  to  continue  in  the  future.  The 
level  of  development  predicted  in  this 
area  is  not  expected  to  threaten  wolves 
because  habitat  in  protected  public 
lands  would  remain  secure. 

Human  populations  in  the  GYA,  and 
the  rest  of  the  U.S.,  are  expected  to 
increase  (Carroll  2006).  In  the  six  GYA 
Wyoming  counties  where  wolf  breeding 
pairs  will  be  maintained,  the  human 
population  is  projected  to  increase  by 
roughly  15,000  residents  between  2000 
and  2020  (from  105,215  in  2000  to 
120,771  by  2020)  (Wyoming  Department 
of  Administration  and  Information 
Economic  Analysis  Division  2005).  The 
Montana  GYA  counties  are  expected  to 
increase  by  roughly  35,000  people 
during  this  same  time  (from  120,934  in 
2000  to  154,800  by  2020)  (NPA  Data 
Services  2002).  We  anticipate  similar 
levels  of  population  growth  in  the 
remaining  portions  of  the  NRM  DPS 
given  that  the  West,  as  a  region,  is 
projected  to  increase  at  rates  faster  than 
any  other  region  of  the  U.S.  (U.S. 

Census  Bureau  Population  Division 
2005). 

Increasing  human  populations  do  not 
necessarily  lead  to  declining  predator 
populations.  Mortality  can  be  limited 
with  adequate  management  programs 
(Linnell  et  al.  2001,  p.  348),  research 
and  monitoring,  and  outreach  and 
education  about  living  with  wildlife.  In 
addition,  conservation  groups,  on  a 
willing  seller  basis,  have  been  retiring 
Federal  grazing  allotments  in  areas  with 
chronic  large-predator/livestock  conflict 
to  benefit  large  carnivore  conservation 
efforts  (Fischer  2007).  The  States,  of 
Montana,  Idaho,  and  Wyoming,  Federal 
land  management  agencies.  Tribes,  and 
private  ranch  lands  in  Montana,  Idaho, 
and  Wyoming  already  conserve  habitat 
for  large  populations  of  mountain  lions, 
black  bears,  and  grizzly  bears  and  wolf  ■ 
prey  such  as  elk  and  deer. 

The  Service  has  no  need  or  authority 
to  limit  future  human  population 
growth  for  wolf  conservation  in  the 
NRM  DPS.  The  management  plans  of 
appropriate  land  management  agencies 
and  governments  manage  public  lands 
to  limit  resource  impacts  from  human 
use  of  those  lands,  and  these  plans  are 
more  than  adequate  to  support  a 


recovered  wolf  population  (see  USDA 
2008  as  one  example).  Habitat 
suitability  for  wolves  will  change  over 
time  with  human  development, 
activities,  and  attitudes,  but  not  to  the 
extent  that  it  is  likely  to  threaten  wolf 
recovery. 

Summary  of  Threats  to  Wolf 
Habitat — We  do  not  foresee  that  impacts 
to  suitable  and  potentially  suitable 
habitat  will  occur  at  levels  that  will 
significantly  affect  wolf  numbers  or 
distribution  or  affect  population 
recovery  and  long-term  viability  in  the 
NRM  DPS.  Suitable  habitat,  occupied  by 
persistent  wolf  packs,  is  secured  by  core 
recovery  areas  in  northwestern 
Montana,  central  Idaho,  and  the  GYA, 
including  northwestern  Wyoming. 

These  areas  include  Glacier  National 
Park,  Grand  Teton  National  Park,  YNP, 
numerous  USFS  Wilderness  Areas,  and 
other  State  and  Federal  public  lands. 
These  areas  will  continue  to  be  managed 
for  high  ungulate  densities,  moderate 
rates  of  seasonal  livestock  grazing, 
moderate-to-low  road  densities 
associated  with  abundant  native  prey, 
low  potential  for  livestock  conflicts,  and 
security  from  excessive  uiu’egulated 
human-caused  mortality.  The  core 
recovery  areas  also  are  within  proximity 
to  one  another  and  have  enough  public 
land  between  them  to  ensure  enough 
natural  connectivity  for  wolf  dispersal 
into  the  foreseeable  future.  The  possible 
exception  is  the  GYA,  where  some 
believe  human-induced  genetic 
connectivity  might  be  required  within 
100  years  (vonHoldt  et  al.  2007,  p.  1). 

We  do  not  share  this  view  and  explain 
why  in  detail  under  Factor  E. 

No  significant  threats  to  the  suitable 
habitat  in  Idaho,  Montana,  and 
Wyoming  are  known  to  exist  in  the 
foreseeable  future.  These  areas  currently 
support  nearly  1,500  wolves  emd  over 
100  breeding  pairs  and  have  long  been 
recognized  as  the  most  likely  areas  to 
successfully  support  30  or  more 
breeding  pairs  of  wolves,  comprising 
300  or  more  individuals  in  a 
metapopulation  with  some  dispersal 
between  subpopulations  (Service  1980, 
pp.  1-4;  1987,  p.  23;  1994,  pp.  6,  74- 
75;  71  FR  6634,  February  8,  2006). 
Unsuitable  habitat  and  small  fragmented 
areas  of  suitable  habitat  away  from  these 
core  recovery  areas  largely  represent 
geographic  locations  where  wolf 
breeding  pairs  are  likely  to  persist  only 
in  low  numbers,  if  at  all.  Although  such 
areas  may  historically  have  contained  , 
suitable  habitat  (and  may  contribute  to 
a  healthy  wolf  population  in  the  NRM 
DPS  by  facilitating  dispersal  between 
core  areas),  wolf  packs  in  these  areas  are 
not  important  or  necessary  for 
maintaining  a  viable,  self-sustaining. 


and  evolving  (Geffen  et  al.  2004,  p. 

2481)  representative  wolf  population  in 
the  NRM  DPS  into  the  foreseeable 
future. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

As  detailed  below,  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes  has  not  been  a 
significant  threat  to  the  NRM  DPS. 
Mortality  rates  caused  by  commercial, 
recreational,  scientific,  or  educational 
purposes  are  not  anticipated  to  exceed 
sustainable  levels  following  delisting. 
These  activities  have  not  been  a  threat 
to  the  viability  of  the  wolves  in  the  past, 
and  we  have  no  reason  to  believe  that 
they  would  become  a  threat  to  the 
viability  of  the  wolves  in  the  foreseeable 
future. 

Since  their  listing  under  the  Act,  no 
gray  wolves  have  been  deliberately  and 
legally  killed  or  removed  from  the  wild 
in  the  NRM  for  commercial,  recreational 
(hunting,  trapping),  or  educational 
purposes.  In  the  NRM,  about  3  percent 
of  the  wolves  captured  for  scientific 
research,  nonlethal  control,  and 
monitoring  have  been  accidentally 
killed  (Bangs  et  al.  in  press).  Some 
wolves  may  have  been  illegally  killed 
for  commercial  use  of  the  pelts  and 
other  parts,  but  we  believe  illegal 
commercial  trafficking  in  wolf  pelts  or 
wolf  parts  is  rare.  Illegal  capture  of 
wolves  for  commercial  breeding 
purposes  also  is  possible,  but  we  have 
no  evidence  that  it  occurs  in  the  NRM. 
We  believe  the  prohibition  against 
“take”  provided  for  by  Section  9  of  the 
Act  has  discouraged  and  minimized  the 
illegal  killing  of  wolves  for  commercial 
or  recreational  purposes.  Although 
Federal  penalties  under  Section  11  of 
the  Act  will  not  apply  once  delisting  is 
finalized,  other  Federal  laws  will  still 
protect  wildlife  in  National  Parks  and 
on  other  Federal  lands  (Service  1994, 
pp.  1:5-9).  In  addition,  the  States  and 
Tribes  have  similar  laws  tmd  regulations 
that  protect  game  or  trophy  animals 
from  overutilization  for  commercial, 
recreational,  scientific,  and  educational 
purposes  (See  Factor  D  for  a  more 
detailed  discussion  of  this  issue).  We 
believe  these  laws  will  continue  40 
provide  a  strong  deterrent  to  illegal 
killing  of  wolves  by  the  public,  as  they 
have  been  effective  in  State-led 
conservation  programs  for  other  resident 
wildlife  such  as  black  bears,  mountain 
lions,  elk,  and  deer.  In  addition,  the 
State  fish  and  game  agencies.  National 
Parks,  other  Federal  agencies,  and  most 
Tribes  have  well-distributed 
experienced  professional  law 
enforcement  officers  to  help  enforce 
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State,  Federal,  and  Tribal  wildlife 
regulations  (See  Factor  D). 

Scientific  Research  and  Monitoring — 
From  1984  to  2007,  the  Service  and  our 
cooperating  partners  captured  over  940 
NRM  wolves  for  monitoring,  nonlethal 
control,  and  research  purposes  with  23 
accidental  deaths.  With  delisting  of  gray 
wolves  in  the  NRM  DPS,  the  States, 
National  Parks,  and  Tribes  will  continue 
to  capture  and  radio-collar  wolves  in  the 
NRM  DPS  for  monitoring  and  research 
purposes  in  accordance  with  their  State 
wolf  management  plans  (See  “Factor  D” 
and  “Post-Delisting  Monitoring” 
sections).  We  expect  that  capture-caused 
mortality  by  Federal,  State,  and  Tribal 
agencies,. and  imiversities  conducting 
wolf  monitoring,  nonlethal  control,  and 
research  will  remain  below  3  percent  of 
the  wolves  captimed,  and  will  be  an 
insignificant  source  of  mortality  to  the 
wolf  population. 

Education — We  are  unaware  of  any 
wolves  that  have  been  removed  from  the 
wild  for  solely  educational  purposes  in 
recent  years.  Wolves  that  are  used  for 
such  purposes  are  typically  privately- 
held  captive-reared  offspring  of  wolves 
that  were  already  in  captivity  for  other 
reasons  and  are  not  protected  by  the 
Act.  However,  States  may  get  requests  to 
place  wolves  that  would  otherwise  be 
euthcmized  in  captivity  for  research  or 
educational  purposes.  Such  requests 
have  been,  and  will  continue  to  be,  rare; 
would  be  closely  regulated  by  the  State 
wildlife  management  agencies  through 
the  requirement  for  State  permits  for 
protected  species;  and  would  not 
substantially  increase  human-caused 
wolf  mortality  rates. 

Commercial  and  Recreational  Uses — 
In  Montana,  Idaho,  and  Wyoming,  any 
legal  take  after  delisting  (primarily 
hunting  and  trapping)  will  be  regulated 
by  State  or  Tribal  law  so  that  such  take 
would  not  threaten  each  State’s  share  of 
the  NRM  DPS  (See  Factor  D).  The 
exception  would  be  in  Wyoming  where 
there  will  be  no  regulation  of  wolf  take 
in  the  area  where  wolves  are  designated 
as  predatory  animals.  However,  we  have 
determined  that  the  area  of  Wyoming 
where  wolves  are  designated  as 
predatory  animals  is  outside  of  the  GY  A 
and  is  not  important  to  maintaining 
recover5f  in  the  Wyoming  portion  of  the 
NRM  wolf  population  (See  discussion  in 
Boundaries  of  the  DPS). 

Because  wolves  are  highly  territorial, 
wolf  populations  in  saturated  habitat 
naturally  limit  further  population 
increases  through  wolf-to-wolf  conflict 
or  dispersal  to  unoccupied  habitat.  Wolf 
populations  can  maintain  themselves 
despite  sustained  human-caused 
mortality  rates  of  30  to  50  percent  per 
year  (Keith  1983;  Fuller  et  al.  2003,  pp. 


182-184).  In  addition,  hum^-caused 
mortality  can  take  the  place  of  up  to  70 
percent  of  wolf  mortality  that  would 
have  occurred  naturally  [e.g.,  wolf 
population/social  pressures  were 
relieved  because  a  wolf  was  killed  in  a 
vehicle  collision  that  would  have 
otherwise  been  killed  by  other  wolves] 
(Fuller  et  al.  2003,  p.  186).  Wolf  pups 
can  be  successfully  raised  by  other  pack 
members  and  breeding  individuals  can 
be  quickly  replaced  by  other  wolves 
(Brainerd  et  al.  2008,  p.  1).  Collectively, 
these  factors  mean  that  wolf  populations 
are  quite  resilient  to  human-caused 
mortality  if  it  can  be  regulated. 

Montana,  Idaho,  and  Wyoming  will 
regulate  human-caused  mortality  to 
manipulate  wolf  distribution  and 
overall  population  size  to  help  reduce 
conflicts  with  livestock  and,  in  some 
cases,  human  hunting  of  big  game,  just 
as  they  do  for  other  resident  species  of 
wildlife.  Montana,  Idaho,  Wyoming,  and 
some  Tribes  in  those  States  will  allow 
regulated  public  harvest  of  surplus 
wolves  in  the  NRM  DPS  for  commercial 
and  recreational  purposes  hy  regulated 
private  and  guided  hunting  and 
trapping.  Such  take  and  any  commercial 
use  of  wolf  pelts  or  other  parts  will  be 
regulated  by  State  or  Tribal  law  (see 
discussion  of  State  laws  and  plans 
under  Factor  D).  The  regulated  take  of 
those  wolves  will  not  affect  wolf 
population  recovery  or  viability  in  the 
NRM  DPS  because  Montana,  Idaho,  and 
Wyoming  will  allow  such  take  only  for 
wolves  that  are  surplus  to  achieving  the 
State’s  commitment  to  maintaining  a 
recovered  population.  Take  of  wolves  in 
eastern  and  southern  Wyoming  will  be 
unregulated.  However,  those  areas  of 
Wyoming  and  any  wolves  that  may  be 
present  are  not  necessary  to  sustain  a 
recovered  wolf  population  in  the  NRM 
DPS  because  they  would  be  so  few, 
scattered,  and  temporary. 

State  laws  in  Washington,  Oregon, 
and  Utah  do  not  currently  allow  public 
take  of  wolves  for  recreational  or 
commercial  purposes.  Regulated 
hunting  and  trapping  are  traditional  and 
effective  wildlife  management  tools  that 
may  be  applied  to  help  achieve  State 
and  Tribal  wolf  management  objectives 
as  needed  and  may  be  authorized  at 
some  point  in  the  future.  However,  any 
wolf  breeding  pairs  in  those  portions  of 
the  NRM  DPS  would  not  be  necessary 
to  sustain  wolf  population  recovery  in 
the  NRM  DPS  and  no  threats,  including 
high  rates  of  human-caused  mortality,  in 
these  States  would  affect  the  wolf 
population  in  Montana,  Idaho,  or 
Wyoming.  Wolf  packs  that  formed 
outside  the  core  recovery  areas  would 
be  limited  in  number,  scattered, 
temporary,  experience  high  mortality 


rates,' and' cdnsd^iitently  would  not 
persist  Ibng'ehbtigh  to  produce  many 
dispersal-aged  individuals.  Wolves 
typically  do  not  disperse  from  their 
natal  pack  until  they  are  at  least  1.5 
years  old  so  these  types  of  packs  would 
produce  very  few  dispersers  that  could 
supplement  the  wolf  population  in  the 
core  recovery  areas. 

In  summary,  the  States  have 
organizations  and  regulatory  and 
enforcement  systems  in  place  to  limit 
human-caused  mortality  of  wolves  in  ail 
areas  of  the  NRM  DPS  where  regulated 
take  will  be  important  to  maintaining 
the  recovered  wolf  population  into  the 
foreseeable  future,  "rhe  Montana,  Idaho, 
and  Wyoming  State  plans  commit  these 
States  to  regulate  all  take  of  wolves  in 
their  part  of  the  NRM  DPS.  These  plans 
include  regulation  of  take  for 
commercial,  recreational,  scientific,  and 
educational  purposes..  The  States  will 
incorporate  any  Tribal  harvest  as  part  of 
the  overall  level  of  allowable  take  to 
ensure  that  the  wolf  population  does  not 
fall  below  the  NRM  DPS’s  numerical 
and  distributional  recovery  levels  (Idaho 
2007,  p.  16-17).  The  States  and  Tribes 
have  humane  and  professional  animal 
handling  protocols  and  trained 
personnel  that  will  ensure  that 
population  monitoring  and  research 
results  in  few  unintentional  mortalities. 
Furthermore,  the'  States’  permitting 
process  for  captive  wildlife  and  animal 
care  will  ensure  that  few,  if  any,  wolves 
will  be  removed  from  the  wild  solely  for 
educational  purposes  (Idaho  2002,  2007; 
Montana  2003;  Wyoming  2007).  We 
conclude  that  potential  wolf  take 
resulting  from  commercial,  scientific,  or 
educational  purposes  in  the  NRM  DPS 
will  be  regulated  so  that  it  will  not 
threaten  wolf  population  recovery  for 
the  foreseeable  future. 

C.  Disease  or  Predation 

As  discussed  in  detail  below,  a  wide 
range  of  diseases  may  affect  wolves  in 
the  NRM  DPS.  However,  no  diseases  or 
parasites,  even  in  combination,  are  of 
such  magnitude  that  the  population  is 
likely  to  become  in  danger  of  extinction 
in  the  foreseeable  future.  Similarly, 
predation  does  not  pose  a  significant 
threat  to  the  NRM  DPS.  The  rates  of 
mortality  caused  by  disease  and 
predation  are  well  within  acceptable 
limits,  and  we  do  not  expect  those  rates 
to  change  appreciably  if  the  NRM  DPS 
is  delisted.  Montana,  Idaho,  and 
Wyoming  State  plans  commit  to 
monitoring  wolf  health  to  ensure  any 
new  impacts  caused  by  diseases  or 
parasites  are  quickly  detected.  Natural 
predation  on  wolves  is  rare,  but 
predation  by  liumans  can  be  a 
significant  issue  if  not  regulated.  More 
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information  on  disease  and  predation 
(including  by  humans)  is  provided 
below. 

Disease — Wolves  in  the  NRM  DPS  are 
exposed  to  a  wide  variety  of  diseases 
and  parasites  that  are  common 
throughout  North  America.  Many 
diseases  (viruses  and  bacteria,  many 
protozoa  and  fungi)  and  parasites 
(helminthes  and  arthropods)  have  been 
reported  for  the  gray  wolf,  and  several 
of  them  have  had  significant,  but 
temporary  impacts  during  wolf  recovery 
in  the  48  conterminous  States  (Brand  et 
al.  1995,  p.  428;  Kreeger  2003,  pp.  202- 
214).  The  EIS  on  gray  wolf 
reintroduction  identified  disease  impact 
as  an  issue,  but  did  not  evaluate  it 
further,  as  it  appeared  to  be  insignificant 
(Service  1994,  pp.  1:20-21). 

Infectious  disease  induced  by 
pcU'asitic  organisms  is  a  normal  factor  in 
the  life  of  wild  animals,  and  the  typical 
wild  animal  hosts  a  broad  multi-species 
community  of  potentially  harmful 
parasitic  organisms  (Wobeser  2002,  p. 
160).  We  fully  anticipate  that  these 
diseases  and  parasites  will  follow  the 
same  pattern  seen  in  other  areas  of 
North  America  (Brand  et  al.  1995,  pp. 
428-429:  Bailey  et  al.  1995,  p.  445; 
Johnson  1995a,  b;  Kreeger  2003,  pp. 
202-204;  Atkinson  2006,  pp.  1-7;  Smith 
and  Almberg  2007,  pp.  17-19)  and  will 
not  significantly  threaten  wolf 
population  viability.  Nevertheless, 
because  these  diseases  and  parasites, 
and  perhaps  others,  have  the  potential 
to  impact  wolf  population  distribution 
and  demographics,  careful  monitoring 
(as  per  the  State  wolf  management 
plans)  will  track  such  events  (Atkinson 
2006,  pp.  1-7).  Should  such  an  outbreak 
occur,  human-caused  mortality  would 
be  regulated  by  the  States  over  an 
appropriate  area  and  time  period  to 
ensure  wolf  population  numbers  in  the 
NRM  DPS  are  maintained  above 
recovery  levels  in  those  portions  of  the 
NRM  DPS. 

Canine  parvovirus  (CPV)  infects 
wolves,  domestic  dogs  [Canis 
faniiliaris),  foxes,  coyotes,  skunks 
(Mephitis  mephitis],  and  raccoons 
(Procyon  lotor).  The  population  impacts 
of  CPV  occur  via  diarrhea-induced 
dehydration  leading  to  abnormally  high 
pup  mortality  (Wisconsin  Department  of 
Natural  Resources  1999,  p.  61).  Clinical 
CPV  is  characterized  by  severe 
hemorrhagic  diarrhea  and  vomiting: 
debility  and  subsequent  mortality  is  a 
result  of  dehydration,  electrolyte 
imbalances,  and  shock.  The  CPV  has 
been  detected  in  nearly  every  wolf 
population  in  North  America  including 
Alaska  (Bailey  et  al.  1995,  p.  441;  Brand 
et  al.  1995,  p.  421;  Kreeger  2003,  pp. 
210-211;  Johnson  et  al.  1994),  and 


exposure  in  wolves  is  thought  to  be 
almost  universal.  Currently,  nearly  100 
percent  of  the  wolves  handled  by 
Montana  Fish,  Wildlife  and  Parks 
(MFWP)  (Atkinson  2006)  and  YNP 
(Smith  and  Almberg  2007,  p.  18)  had 
blood  antibodies  indicating  nonlethal 
exposure  to  CPV.  The  CPV  contributed 
to  low  pup  survival  in  the  northern 
range  of  YNP  in  1999,  and  was 
suspected  to  have  done  so  again  in  2005 
(Smith  et  al.  2006,  p.  244).  However, 
monitoring  data  show  2006  and  2007 
pup  production  and  survival  in  YNP 
returned  to  normal  levels  (Smith  and 
Almherg  2007,  pp.  18-19).  The  impact 
of  such  disease  outbreaks  to  the  overall 
NRM  DPS  of  the  gray  wolf  has  been 
localized  and  temporary,  as  has  been 
documented  elsewhere  (Bailey  et  al. 
1995,  p.  441;  Brand  et  al.  1995,  p.  421; 
Kreeger  2003,  pp.  210-211). 

Canine  distemper  (CD)  is  em  acute, 
fever-causing  disease  of  carnivores 
caused  by  a  virus  (Kreeger  2003,  p.  209). 
It  is  common  in  domestic  dogs  and 
some  wild  canids,  such  as  coyotes  and 
foxes  in  the  NRM  (Kreeger  2003,  p.  209). 
The  prevalence  of  antibodies  to  this 
disease  in  samples  of  wolf  blood  in 
North  American  wolves  is  about  1 7 
percent  (Kreeger  2003,  p.  209).  Nearly 
85  percent  of  Montana  wolf  blood 
samples  analyzed  in  2005  indicated 
nonlethal  exposure  to  CD  (Atkinson 
2006).  Similar  results  were  found  in 
YNP  (Smith  and  Almberg  2007,  p.  18). 
Mortality  in  wolves  has  been 
documented  in  Canada  (Carbyn  1982,  p. 
109),  Alaska  (Peterson  et  al.  1984,  p.  31; 
Bailey  et  al.  1995,  p.  441),  and  in  a 
single  Wisconsin  pup  (Wydeven  and 
Wiedenhoeft  2003,  p.  7).  Canine 
distemper  is  not  a  major  mortality  factor 
in  wolves,  despite  high  exposure  to  the 
virus,  because  affected  wolf  populations 
demonstrate  good  recruitment  (Brand  et 
al.  1995,  pp.  420-421).  Mortality  from 
CD  has  been  confirmed  only  once  in 
gray  wolves  of  the  NRM  DPS  despite 
their  high  exposure  to  it,  but  we  suspect 
it  contributed  to  the  high  pup  mortality 
documented  in  the  northern  GYA  in 
spring  2005. 

Lyme  disease,  caused  by  a  spirochete 
bacterium,  is  spread  primarily  by  deer 
ticks  (Ixodes  dammini).  Host  species 
include  bumans,  horses  (Equus 
caballus),  dogs,  white-tailed  deer,  mule 
deer,  elk,  white-footed  mice 
(Peromyscus  leucopus),  eastern 
chipmunks  (Tamias  striatus),  coyotes, 
and  wolves.  In  WGL  populations,  it 
does  not  appear  to  cause  adult 
mortality,  but  might  be  suppressing 
population  growth  hy  decreasing  wolf 
pup  survival  (Wisconsin  Department  of 
Natural  Resources  1999,  p.  61).  Lyme 
disease  has  not  been  reported  firom 


wolves  beyond  the  Great  Lakes  region 
(Wisconsin  Department  of  Natural 
Resources  1999,  p.  61). 

Mange  is  caused  by  a  mite  (Sarcoptes 
scabeii)  that  infests  the  skin.  The 
irritation  caused  by  feeding  and 
burrowing  mites  results  in  intense 
itching,  resulting  in  scratching  and 
severe  fur  loss,  which  can  lead  to 
mortality  from  exposure  during  winter 
weather  or  secondary  infections 
(Kreeger  2003,  pp.  207-208).  Advanced 
mange  can  involve  the  entire  body  and 
can  cause  emaciation,  decreased 
wariness,  staggering,  and  death  (Kreeger 
2003,  p.  207).  In  a  long-term  Alberta 
wolf  study,  higher  wolf  densities  were 
correlated  with  increased  incidence  of 
mange,  and  pup  survival  decreased  as 
the  incidence  of  mange  increased 
(Brand  et  al.  1995,  pp.  427—428).  Mange 
has  been  shown  to  temporarily  affect 
wolf  population  growth  rates  and 
perhaps  wolf  distribution  (Kreeger  2003, 

p.  208). 

Mange  has  been  detected  in,  and 
caused  mortality  to,  wolves  in  the  NRM 
DPS,  but  almost  exclusively  in  the  GYA, 
and  primarily  east  of  the  Continental 
Divide  (Jimenez  et  al.  2007a:  Atkinson 
2006,  p.  5;  Smith  and  Almberg  2007,  p. 
19).  Those  wolves  likely  contracted 
mange  firom  coyotes  or  fox  whose 
populations  experience  occasional 
outbreaks.  In  Montana,  3  percent  of  38 
packs  in  2003, 10  percent  of  40  packs 
in  2004,  24  percent  of  46  packs  in  2005, 
10  percent  of  60  packs  in  2006,  and  4 
percent  of  71  packs  in  2007  showed 
evidence  of  mange,  although  not  all 
members  of  every  pack  appeared 
infested.  In  Wyoming,  including  YNP, 
mange  affected  5  percent  of  22  packs  in 

2002,  8  percent  of  26  packs  in  2003,  12 
percent  of  26  packs  in  2004,  3  percent 
of  29  packs  in  2005,  9  percent  of  40 
packs  in  2006,  and  15  percent  of  33 
packs  in  2007.  Mange  has  not  been 
confirmed  in  wolves  in  Idaho  (Jimenez 
et  al.  2007a). 

In  packs  with  the  most  severe 
infestations,  pup  survival  appeared  low, 
and  some  adults  died  (Jimenez  et  al. 
2007a).  In  addition,  we  euthanized 
approximately  4  wolves  with  severe 
mange  for  humane  reasons  and  because 
of  their  abnormal  behavior.  We  predict 
that  mange  in  the  NRM  DPS  will  act  as 
it  has  in  other  parts  of  North  America 
(Brand  et  al.  1995,  pp.  427—428;  Kreeger 

2003,  pp.  207-208)  and  not  threaten 
wolf  population  viability.  Evidence 
suggests  that  wolves  in  the  NRM  DPS 
will  not  be  infested  on  a  chronic 
population-wide  level  given  the  recent 
response  of  wolves  that  naturally 
overcame  a  mange  infestation  (Jimenez 
et  al.  2007a). 
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Dog-biting  lice  [Trichodectes  canis) 
commonly  feed  on  domestic  dogs,  but 
can  infest  coyotes  and  wolves  (Schwartz 
et  al.  1983,  p.  372;  Mech  et  al.  1985,  p. 
404).  The  lice  can  attain  severe 
infestations,  particularly  in  pups.  TJie 
worst  infestations  can  result  in  severe 
scratching,  irritated  and  raw  skin, 
substantial  hair  loss  particularly  in  the 
groin,  and  poor  condition.  While  no 
wolf  mortality  has  been  confirmed, 
death  from  exposure  and/or  secondary 
infection  following  self-inflicted  trauma, 
caused  by  inflammation  and  itching, 
appears  possible.  Dog-biting  lice  were 
first  confirmed  in  wolves  in  the  NRM 
DPS  on  two  pups  in  the  Battlefield  pack 
in  the  Big  Hole  Valley  of  southwestern 
Montana  in  2005.  In  2006,  3  pups  the 
Battlefield  pack  were  infested.  In  2006 
and  2007  lice  were  documented  on  9 
wolves  ft’om  8  packs  in  south-central 
Idaho.  None  of  these  infestations  were 
severe  (Service  et  al.  2006,  p.  15; 
Atkinson  2006,  p.  5;  Jimenez  et  al. 
2007b).  Based  on  epizootics  of  lice 
infestations  reported  in  other  areas  in 
North  America,  lice  may  contribute  to 
higher  morbidity  in  individual  wolves, 
but  will  not  be  a  significant  cause  of 
mortality  that  would  threaten  the 
regional  wolf  population  (Kreeger  2003, 
p.  208).  The  source  of  the  lice 
infestation  is  unknown,  but  was  likely 
domestic  dogs. 

Rabies,  canine  heartworm  (Dirofilaria 
immitus),  blastomycosis,  brucellosis, 
neosporsis,  leptospirosis,  bovine 
tuberculosis,  canine  coronavirus,  viral 
papillomatosis,  hookworm,  tapeworm, 
coccidiosis,  and  canine  adenovirus/ 
hepatitis  have  all  been  documented  in 
wild  gray  wolves,  but  their  impacts  on 
future  wild  wolf  populations  are  not 
likely  to  be  significant  (Brand  et  al. 

1995,  pp.  419-429;  Johnson  1995a,  pp. 
5-73,  1995b,  pp.  5-49;  Mech  and  Kurtz 
1999,  p.  305;  Wisconsin  Department  of 
Natural  Resources  1999,  p.  61;  Kreeger 
2003,  pp.  202-214;  Atkinson  2006,  p.  1- 
7).  Canid  rabies  caused  local  population 
declines  in  Alaska  (Ballard  and 
Krausman  1997,  p.  242)  and  may 
temporarily  limit  population  growth  or 
distribution  where  another  species,  such 
as  arctic  foxes  [Alopex  lagopus),  act  as 
a  reservoir  for  the  disease.  Range 
expansion  could  provide  new  avenues 
for  exposure  to  several  of  these  diseases, 
especially  canine  heartworm,  rabies, 
bovine  tuberculosis,  and  possibly  new 
diseases  such  as  chronic  wasting  disease 
and  West  Nile  virus,  further 
emphasizing  the  need  for  vigilant 
disease  monitoring  programs. 

Because  several  of  the  diseases  tmd 
parasites  are  known  to  be  spread  by 
wolf-to-wolf  contact,  their  incidence 
may  increase  if  wolf  densities  increase. 


However,  because  wolf  densities  are 
already  high  (Service  et  al.  2007,  Table  ' 
1  &  Figure  1),  wolf-to-wolf  contacts  will 
not  likely  lead  to  a  continuing  increase 
in  disease  prevalence.  The  wolves’ 
exposure  to  these  types  of  organisms 
may  be  most  common  outside  of  the 
core  population  areas,  where  domestic 
dogs  are  most  common,  and  lowest  in 
the  core  population  areas  because 
wolves  tend  to  flow  out  of,  not  into, 
saturated  habitats.  Despite  this  dynamic, 
we  assume  that  most  wolves  in  the  NRM 
DPS  will  continue  to  have  exposure  to 
most  diseases  and  parasites  in  the 
system.  Diseases  or  parasites  have  not 
been  a  significant  threat  to  wolf 
population  recovery  in  the  NRM  DPS  to 
date,  and  we  have  no  reason  to  believe 
that  they  will  become  a  significant 
threat  to  their  viability  in  the 
foreseeable  future. 

In  terms  of  future  monitoring,  each 
State  has  committetf  to  monitor  the  gray 
wolf  NRM  DPS  for  significant  disease 
and  parasite  problems  (Atkinson  2006, 
p.  1;  Idciho  2007,  pp.  36-7;  Wyoming 
2007,  p.  7,  39).  These  State  wildlife 
health  programs  often  cooperate  with 
Federal  agencies  and  universities  and 
usually  have  both  reactive  and  proactive 
wildlife  health  monitoring  protocols. 
Reactive  strategies  consist  of  periodic 
intensive  investigations  after  disease  or 
parasite  problems  have  been  detected 
through  routine  management  practices, 
such  as  pelt  examination,  reports  from 
hunters,  research  projects,  or  population 
monitoring.  Proactive  strategies  often 
involve  ongoing  routine  investigation  of 
wildlife  health  information  through' 
collection  and  analysis  of  blood  and 
tissue  samples  from  all  or  a  sub-sample 
of  wildlife  carcasses  or  live  animals  that 
are  handled.  We  do  not  believe  that 
diseases  or  changes  in  disease 
monitoring  by  the  States  or  Tribes  will 
threaten  wolf  population  recovery  in  the 
NRM  DPS. 

Natural  Predation — No  wild  animals 
routinely  prey  on  gray  wolves  (Ballard 
et  al.  2003,  pp.  259-260).  Occasionally 
wolves  have  been  killed  by  large  prey 
such  as  elk,  deer,  bison,  and  moose 
(Mech  and  Nelson  1989,  p.  207;  Mech 
and  Peterson  2003,  p.  134;  Smith  et  al. 
2006,  p.  247),  but  those  instances  are 
few.  Since  the  1980s,  we  know  of 
wolves  in  the  NRM  have  died  from 
wounds  they  received  while  attacking 
prey  on  about  a  dozen  occasions  (Smith 
et  al.  2006,  p.  247).  That  level  of 
mortality  could  not  significantly  affect 
wolf  population  viability  or  stability. 

Since  wolves  in  the  NRM  DPS  have 
been  monitored,  only  three  wolves  have 
been  confirmed  killed  by  other  large 
predators.  Two  adults  were  killed  by 
mountain  lions,  and  one  pup  was  killed 


by  a  gpri^zly  bfear  (Jimenez  et  al.  2006). 
Wolves  in  the  NRM  DPS  inhabit  the 
sam§  areas  as  mountain  lions,  grizzly 
bears,  and  black  bears,  but  conflicts 
rarely  result  in  the  death  of  either 
species.  Wolves  evolved  with  other 
large  predators,  and  no  other  large 
predators  in  North  America,  except 
humans,  have  the  potential  to 
significantly  impact  wolf  populations. 

Other  wolves  are  the  largest  cause  of 
natural  predation  among  wolves. 
Numerous  mortalities  have  resulted 
fi'om  territorial  conflicts  between 
wolves,  and  about  7  percent  of  wolf 
deaths  are  caused  by  territorial  conflict 
in  the  NRM  gray  wolf  DPS  (Smith 
2007a).  Wherever  wolf  packs  occur, 
including  the  NRM,  some  low  level  of 
wolf  mortality  will  result  from  territorial 
conflict.  Wolf  populations  tend  to 
regulate  their  own  density; 
consequently,  territorial  conflict  is 
highest  in  saturated  habitats.  That  cause 
of  mortality  is  infrequent  and  does  not 
result  in  a  level  of  mortality  that  would 
significantly  affect  a  wolf  population’s 
viability  in  the  NRM  (Smith  2007a). 

Human-caused  Predation — Wolves 
are  susceptible  to  human-caused 
mortality,  especially  in  open  habitats 
such  as  those  that  occur  in  the  western 
U.S.  (Bangs  et  al.  2004,  p.  93).  An  active 
eradication  program  is  the  sole  reason 
that  wolves  were  extirpated  fi'om  the 
NRM  (Weaver  1978,  p.  i).  Humans  kill 
wolves  for  a  number  of  reasons.  In  all 
locations  where  people,  livestock,  and 
wolves  coexist,  some  wolves  are  killed 
to  resolve  conflicts  with  livestock  (Fritts 
et  al.  2003,  p.  310;  Woodroffe  et  al. 

2005,  pp.  86-107,  345-7).  Occasionally, 
wolf  killings  are  accidental  [e.g.,  wolves 
are  hit  by  vehicles,  mistaken  for  coyotes 
and  shot,  or  caught  in  traps  set  for  other 
animals)  (Bangs  et  al.  2005,  p.  346),  and 
some  are  reported  to  State,  Tribal,  and 
Federal  authorities. 

However,  many  wolf  killings  are 
intentional,  illegal,  and  are  never 
reported  to  authorities.  Wolves  may 
become  unwary  of  people  or  human 
activity,  and  that  can  make  them 
vulnerable  to  human-caused  mortality 
(Mech  and  Boitani  2003,  pp.  300-302). 
In  the  NRM  DPS,  mountain  topography 
concentrates  both  wolf  and  human 
activity  in  valley  bottoms  (Boyd  and 
Pletscher  1999,  p.  1105),  especially  in 
winter,  which  increases  wolf  exposure 
to  human-caused  mortality.  The  number 
of  illegal  killings  is  difficult  to  estimate 
and  impossible  to  accurately  determine 
because  they  generally  occur  in  areas 
with  few  witnesses.  Often  the  evidence 
has  decayed  by  the  time  the  wolfs 
carcass  is  discovered  or  the  evidence  is 
destroyed  or  concealed  by  the 
perpetrators.  While  human-caused 
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mortcdity,  including  illegal  killing,  has 
not  prevented  population  recovery,  it 
has  affected  NRM  wolf  distribution 
(Bangs  et  al.  2004,  p.  93).  In  the  past  20 
years  and  despite  repeated  dispersal  of 
lone  wolves  into  such  areas,  no  wolf 
packs  have  successfully  established  and 
persisted  solely  in  open  prairie  or  high 
desert  habitats  that  are  used  for 
intensive  agriculture  production  (Bangs 
et  al.  1998,  p.  788;  Service  et  al.  1989- 
2007,  Figure  1). 

As  part  of  the  interagency  wolf 
monitoring  program  and  various 
research  projects,  about  30  percent  of 
the  wolves  in  the  NRM  DPS  have  been 
monitored  with  radio  telemetry  since 
the  1980s  (Smith  2007a).  The  ^nual 
survival  rate  of  mature  wolves  in 
northwestern  Montana  and  adjacent 
Canada  from  1984  through  1995  was  80 
percent  (Pletscher  et  al.  1997,  p.  459);  84 
percent  for  resident  wolves  and  66 
percent  for  dispersers.  That  study  found 
84  percent  of  wolf  mortality  to  be 
human-caused.  Bangs  et  al.  (1998,  p. 

790)  found  similar  statistics,  with 
humans  causing  most  of  the  wolf 
mortality  in  the  NRM  DPS.  Radio- 
collared  wolves  in  the  largest  blocks  of 
remote  habitat  without  livestock,  such 
as  central  Idaho  or  YNP,  had  annual 
survival  rates  around  80  percent  (Smith 
et  al.,  2006  p.  245).  Wolves  outside  of 
large  remote  areas  had  survival  rates  as 
low  as  54  percent  in  some  years  (Smith 
et  al.  2006,  p.  245).  This  percentage  is 
at  the  lower  end  of  adult  wolf  survival 
rates  that  an  isolated  population  can 
sustain  (Fuller  et  al.  2003,  p.  185). 

These  survival  rates  may  be  biased. 
Wolves  are  more  likely  to  be  radio  • 
collared  if  they  cU’e  likely  to  come  into 
conflict  with  people,  so  the  proportion 
of  mortality  caused  by  agency 
depredation  control  actions  could  be 
overestimated  by  radio-telemetry  data. 
People  who  illegally  kill  wolves  may 
destroy  the  radio-collar,  so  the 
proportion  of  illegal  mortality  could  be 
underestimated.  Wolves  that  disperse 
long  distances  are  much  more  difficult 
to  locate  than  resident  wolves,  so  their 
survival  may  be  even  lower  than 
telemetry  data  indicate.  The  high 
proportion  of  wolves  radio-collared  in 
National  Parks  for  research  purposes 
can  result  in  underestimating  the  overall 
rate  of  human-caused  mortality  in  the 
NRM  DPS.  However,  wolf  numbers  have 
increased  at  rate  of  about  24%  annually 
in  the  face  of  ongoing  levels  of  human- 
caused  mortality. 

A  preliminary  analysis  of  the  survival 
data  among  NRM  DPS  radio-collared 
wolves  (n=940)  (Hensey  &  Fuller  1983; 
Smith  2007a)  from  1984  through  2006 
indicates  that  about  26  percent  of  adult¬ 
sized  wolves  die  every  year,  so  annual 


adult  survival  averages  about  74 
percent,  which  typically  allows  wolf 
population  growth  (Keith  1983,  p.  66; 
Fuller  et  al.  2003,  p.  182).  Humans 
caused  just  over  75  percent  of  all  known 
radio-collared  wolf  deaths  (Smith 
2007a).  This  type  of  analysis  does  not 
estimate  the  cause  or  rate  of  survival 
among  pups  younger  than  7  months  of 
age,  because  they  are  too  small  to  radio¬ 
collar.  Agency  control  of  problem 
wolves  and  illegal  killing  are  the  two 
largest  causes  of  wolf  death;  combined 
these  causes  remove  nearly  20  percent 
of  the  population  annually  and  are 
responsible  for  a  majority  of  all  known 
wolf  deaths  (Smith  et  al.  2006,  p.  245). 

Wolf  mortality  from  agency  control  of 
problem  wolves  (which  includes  legal 
take  by  private  individuals  under 
defense  of  property  regulations  in  rules 
promulgated  under  section  10(j)  of  the 
Act)  is  estimated  to  remove  around  10 
percent  of  adult  radio-collcU'ed  wolves 
annually.  From  1995  through  2007,  60 
wolves  were  legally  killed  by  private 
citizens  under  Federal  defense  of 
property  regulations  (50  CFR  17.84(i) 
and  (n))  that  are  similar  to  Montana, 
Idaho,  and  Wyoming  State  laws  for 
resident  game  animals  that  would  take 
effect  and  direct  take  of  problem  wolves 
by  both  the  public  and  agencies  if 
wolves  were  delisted.  Agency  control 
removed  over  672  problem  wolves  from 
1987  through  2007  (Service  et  al.  2007, 
Table  4;  Service  2007a),  indicating  that 
private  citizen  take  (about  8  percent) 
under  State  defense  of  property  laws 
would  not  significantly  increase  the 
overall  rate  of  problem  wolf  removal 
(Bangs  et  al.  in  press,  pp.  19-20). 

Of  radio-collared  wolves  that  died 
from  1984-2005,  21%  were  killed  by 
natural  causes  (including  7%  wolf-to- 
wolf  conflict),  15%  died  from  human- 
caused  mortality  other  than  agency 
control  (vehicles,  capture-related, 
incidental  trapping,  accidents,  and  legal 
harvest  of  wolves  that  range  into 
Canada),  28%  were  killed  in  control 
actions,  21%  were  illegally  killed,  and 
for  15%  the  cause  of  death  was 
unknown  (Smith  2007a). 

A  comparison  of  the  overall  wolf 
population  and  the  number  of  problem 
wolves  killed  indicates  agency  control 
removes,  on  average,  about  9  percent  of 
the  overall  wolf  population  annually 
(Service  et  al.  2007,  Table  5).  Wolf 
mortality  under  State  and  Tribal  defense 
of  property  regulations  that  is  incidental 
to  other  legal  activities,  agency  control 
of  problem  wolves,  and  legal  hunting 
and  trapping  will  be  regulated  by 
Montana,  Idaho,  and  Wyoming  and 
Tribes  when  the  Act’s  protections  are 
removed.  This  issue  is  discussed  further 
below  under  Factor  D. 


The  overall  causes  and  rates  of  annual 
wolf  mortality  are  affected  by  several 
variables.  Wolves  in  higher  quality 
suitable  habitat,  such  as  remote,  forested 
areas  with  few  livestock  (like  National 
Parks  or  central  Idaho  wilderness),  have 
high  survival  rates  (80%).  Wolves  in 
unsuitable  habitat  or  in  suitable  habitat 
without  substantial  refugia  have 
survival  rates  approaching  60%  (Smith 
2007a).  Mortality  rates  also  vary 
depending  on  whether  the  wolves  are 
resident  pack  members  or  dispersers,  if 
they  have  a  history  with  livestock 
depredation,  or  have  been  relocated 
(Bradley  et  al.  2005,  p.  1506).  Howevei, 
the  overall  rate  of  wolf  mortality  has 
been  low  enough  since  1987  that  the 
wolf  population  in  the  NRM  DPS  has 
steadily  increased.  The  wolf  population 
is  now  nearly  three  times  as  numerous 
as  needed  to  meet  minimum  recovery 
levels  and  is  distributed  throughout 
most  suitable  habitat  within  the  NRM 
DPS  (Service  1987,  p.  23;  Service  1994, 

p.  1:6). 

When  the  NRM  DPS  of  the  gray  wolf 
is  delisted.  State  management  will  likely 
increase  the  mortality  rate  outside 
National  Parks  and  National  Wildlife 
Refuges  from  its  current  level  of  about 
26  percent  annually  (Smith  2007a).  Wolf 
mortality,  as  high  as  50  percent 
annually,  may  be  sustainable  under 
some  conditions  (Fuller  et  al.  2003,  p. 
185).  Montana,  Idaho,  and  Wyoming 
have  the  regulatory  authorization  and 
commitment  to  regulate  humanncaused 
mortality  so  that  the  wolf  population 
remains  above  its  numerical  and 
distributional  recovery  goals.  This  issue 
is  discussed  further  below  under  Factor 
D. 

In  summary,  human-caused  mortality 
to  adult  radio-collared  wolves  in  the 
NRM  DPS,  averaging  over  20  percent 
per  year  (Smith  2007a),  still  allows  for 
rapid  wolf  population  growth.  The 
protection  of  wolves  under  the  Act 
promoted  rapid  initial  wolf  population 
growth  in  suitable  habitat.  Montana, 
Idaho,  and  Wyoming  have  committed  to 
continue  to  regulate  human-caused 
mortality  so  that  it  does  not  reduce 
numbers  of  wolves  in  the  NRM  DPS 
below  recovery  levels.  Montana,  Idaho, 
Wyoming,  Oregon,  Washington,  and 
Utah  have  adequate  laws  and 
regulations  to  ensme  that  the  NRM  DPS 
remains  above  recovery  levels  (see 
Factor  D).  Each  post-delisting 
management  entity  (State,  Tribal,  and 
Federal)  has  experienced  and 
professional  wildlife  staff  to  ensure 
those  commitments  can  be 
accomplished. 


:.y- 
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D.  The  Adequacy  or  Inadequacy  of 
Existing  Regulatory  Mechanisms 

To  address  this  factor,  we  compare 
the  current  regulatory  mechanisms 
within  the  NRM  DPS  to  the  future 
mechanisms  that  would  provide  the 
framework  for  wolf  management  after 
delisting.  These  regulatory  mechanisms 
are  and  will  be  implemented  by  the 
State  governments  included  in  the  NRM 
DPS.  Montana,  Idaho,  and  Wyoming’s 
wolf  management  programs  are 
designed  to  maintain  a  recovered  wolf 
population  while  minimizing  the 
damage  it  causes  by  allowing  for 
removal  of  wolves  in  areas  of  chronic 
conflict  or  in  unsuitable  habitat.  The 
three  States  with  habitat  occupied  by 
persistent  wolf  packs  have  adopted  wolf 
management  plans  that  will  govern  how 
wolves  will  be  managed  when  delisted. 
As  discussed  below,  we  have 
determined  that  Montana’s,  Idaho’s,  and 
Wyoming’s  plans  will  provide  adequate 
regulatory  mechanisms  because  these 
States  have  management  plans  that 
would  maintain  at  least  10  breeding 
pairs  and  100  wolves  per  State  by 
managing  for  a  safety  margin  of  at  least 
15  breeding  pairs  and  at  least  150 
wolves  in  each  State. 

While  it  is  unknown  at  this  time  what 
levels  the  wolf  population  would 
ultimately  achieve,  other  than  above  the 
minimum  management  objectives, 
Montana’s  plan  states  “approximately 
328-657  wolves  (or  27-54  breeding 
pairs)  would  be  present  in  Montana  in 
2015”  (Montana  2003,  p.  132);  Idaho 
intends  to  manage  well  above  20 
breeding  pairs  to  maintain  opportunities 
for  regulated  public  hunting  of  wolves 
only  above  that  level,  and  <2003  levels 
of  livestock  and  big  game  conflict  (in 
2003  there  were  345  wolves  in  25 
breeding  pairs  in  Idaho)  (Idaho  2007, 
pp.  16,  20-21;  Idaho  2007  pp.  20-21; 
Service  et  al.  2007,  Table  4);  and 
Wyoming  has  committed  to  manage  for 
7  breeding  pairs  outside  the  National 
Parks  (historically  representing  70-98 
wolves)  in  addition  to  those  in  YNP 
(since  2000  YNP  annually  averaged  140 
wolves  in  10  breeding  pairs)  that  could 
result  in  Wyoming,  including  those  in 
YNP,  maintaining  at  least  210-238 
wolves  and  17  breeding  pairs  (Wyoming 
2007,  p.  1;  Service  et  al.  2000-2007, 
Table  2).  Based  on  these  State 
projections,  the  entire  NRM  wolf 
population  will  likely  be  managed 
around  883-1240  wolves  in  69-96 
breeding  pairs,  roughly  two  to  four 
times  higher  than  minimum  recovery 
levels  but  slightly  below  the  2007 
estimate  of  around  1,500  wolves 
(Service  2007a).  Any  wolf  conservation 
by  the  Tribes  and  the  States  of 


Washington,  Oregon,  and  Utah  will  be 
beneficial,  but  is  not  necessary  to  either 
achieving  or  maintaining  a  recovered 
wolf  population  in  the  NRM  DPS. 

Current  Wolf  Management — The  1980 
and  1987  NRM  wolf  recovery  plans 
(Service  1980,  p.  4;  1987,  p.  3) 
recognized  that  conflict  with  livestock 
was  the  major  reason  that  wolves  were 
extirpated  and  that  management  of 
conflicts  was  a  necessary  component  of 
wolf  restoration.  The  plans  also 
recognized  that  control  of  problem 
wolves  was  necessary  to  maintain  local 
public  tolerance  of  wolves  and  that 
removal  of  some  wolves  would  not 
prevent  the  wolf  population  from 
achieving  recovery.  In  1988,  the  Service 
developed  an  interim  wolf  control  plan 
that  applied  to  Montana  and  Wyoming 
(Service  1988,  p.  1);  the  plan  was 
amended  in  1990  to  include  Idaho  and 
eastern  Washington  (Service  1990,  p.  1). 
We  analyzed  the  effectiveness  of  those 
plans  in  1999,  and  revised  our 
guidelines  for  management  of  problem 
wolves  listed  as  endangered  (Service 
1999,  p.  1).  Evidence  showed  that  most 
wolves  do  not  attack  livestock, 
especially  larger  livestock  such  as  adult 
horses  and  cattle,  but  wolf  presence 
cu-ound  livestock  will  result  in  some 
level  of  depredation  (Bangs  and  Shivik 
2001;  Bangs  etal.  2005,  pp.  348-350). 
Therefore,  we  developed  a  set  of 
guidelines  under  which  depredating 
wolves  could  be  harassed,  moved,  or 
killed  by  agency  officials  (Service  1999, 
pp.  39-40).  The  control  plans  were 
based  on-the  premise  that  agency  wolf 
control  actions  would  affect  only  a 
small  number  of  wolves,  but  would 
sustain  public  tolerance  for  non¬ 
depredating  wolves,  thus  enhancing  the 
chances  for  successful  population 
recovery  (Mech  1995,  pp.  276-276).  Our 
assumptions  have  proven  correct,  as 
wolf  depredation  on  livestock  and 
subsequent  agency  control  actions  have 
remained  at  low  levels  (annually 
averaging  about  64  cattle,  135  sheep,  8 
dogs,  and  3  other  forms  of  livestock 
from  1995-2006)  (Service  et  al.  2007, 
Table  5),  and  the  wolf  population  has 
expanded  its  distribution  and  numbers 
far  beyond,  and  more  quickly  than, 
earlier  predictions  (Service  1994,  p. 
2:12;  Service  et  al.  2007,  Table  4). 

The  conflict  between  wolves  and 
livestock  has  resulted  in  the  average 
annual  removal  of  8-10  percent  of  the 
wolf  population  (Bangs  et  al.  1995,  p. 
130;  Bangs  et  al.  2004,  p.  92;  Bangs  et 
al.  2005,  pp.  342-344;  Service  et  al. 
2007,  Tables  4,  5;  Smith  2007a).  We 
estimate  that  each  year  illegal  killing 
removed  another  10  percent  of  the  wolf 
population,  and  accidental  and 
unintentional  human-caused  deaths 


have  removed  another  3  percent  (Smith 
2007a).  Even  with  this  level  of 
mortality,  populations  have  expanded 
rapidly  (Service  et  al.  2007,  Table  5). 
Despite  liberal  regulations  regarding 
wolf  removal,  all  suitable  areas  for 
wolves  cU'e  being  occupied  by  resident 
packs  (Service  et  al.  2007,  Figure  1). 
Wolf  pack  distribution  has  remained 
largely  unchanged  since  the  end  of  2000 
(Service  et  al.  2001-2007,  Figure  1), 
indicating  that  wolf  packs  are  simply 
filling  the  areas  with  suitable  habitat, 
not  successfully  expanding  their  range 
into  unsuitable  habitat. 

Because  wolf  populations  continually 
try  to  expand,  wolves  will  increasingly 
disperse  into  unsuitable  areas  that  are 
intensively  used  for  livestock 
production.  A  higher  percentage  of 
wolves  in  those  areas  will  result  in  wolf 
conflicts  with  livestock,  and  a  larger 
number  of  those  wolves  will  be  removed 
to  reduce  future  livestock  damage.  In 
2006  about  12  percent  of  the  NRM  wolf 
population  was  removed  because  of 
conflicts  with  livestock  but  the 
population  still  increased  over  20 
percent.  In  2007  the  rate  of  removal  was 
even  higher  and  the  wolf  population 
still  increased  by  nearly  20  percent 
(Service  2007a).  Human-caused 
mortality  would  have  to  remove  34  to  as 
much  as  50  percent  of  the  wolf 
population  annually  before  population 
growth  would  cease  (Fuller  et  al.  2003, 
pp.  184-185).  Preliminary  wolf  survival 
data  from  radio-telemetry  studies 
suggests  that  adult  wolf  mortality 
resulting  from  conflict  with  people 
could  nearly  be  doubled  beyond  the 
current  23  percent  annual  rate  and  still 
not  significantly  impact  wolf  population 
recovery  (Smith  2007a).  Wolf 
populations  are  quite  resilient  to 
human-caused  mortality,  and 
compensate  for  it  in  part  by  lower  rates 
of  natural  mortality  and  lower  dispersal 
rates.  In  addition,  wolf  packs  quickly 
adapt  to  social  vacancies  by  replacing 
breeders  or  adopting  orphaned  pups, 
thus  maintaining  breeding  pairs.  The 
State  management  laws  and  plans 
intend  to  balance  the  level  of  wolf 
mortality  by  regulating  human-caused 
mortality  with  the  wolf  population 
growth  rate  to  achieve  population 
objectives  in  each  State. 

Regulatory  Assurances  Within  the 
NRM  DPS — In  1999,  the  Governors  of 
Montana,  Idaho,  and  Wyoming  agreed 
that  regional  coordination  in  wolf 
management  planning  among  the  States, 
Tribes,  and  other  jurisdictions  would  be 
necessary  to  ensure  timely  delisting. 
They  signed  a  Memorandum  of 
Understanding  to  facilitate  cooperation 
among  the  three  States  in  developing 
adequate  State  wolf  management  plans 
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so  that  delisting  could  proceed.  In  this 
agreement,  all  three  States  committed  to 
maintain  at  least  10  breeding  pairs  and 
100  wolves  per  State.  The  States  were  to 
develop  their  pack  definitions  to 
approximate  the  current  breeding  pair 
definition.  Governors  from  the  three 
States  renewed  that  agreement  in  April 
2002. 

The  wolf  population  in  the  NRM 
achieved  its  numerical  and 
distributional  recovery  goals  at  the  end 
of  2000.  The  temporal  portion  of  the 
recovery  goal  (maintaining  numerical 
and  distributional  recovery  goals  for  3 
consecutive  years)  was  achieved  at  the 
end  of  2002.  Because  the  primary  threat 
to  the  wolf  population  (human-caused 
mortality)  still  has  the  potential  to 
significantly  impact  wolf  populations  if 
not  adequately  managed,  under  the  Act 
there  must  be  regulatory  assurances  that 
the  States  will  manage  for  sustainable 
mortality  levels  before  we  can  remove 
the  Act’s  protections.  Therefore,  we 
requested  that  the  States  of  Montana, 
Idaho,  and  Wyoming  prepare  State  wolf 
management  plans  to  demonstrate  how 
they  would  manage  wolves  after  the 
protections  of  the  Act  were  removed. 
Wolf  management  by  the  Tribes  and  the 
States  of  Washington,  Oregon,  and  Utah 
might  result  in  a  few  wolf  breeding 
pairs,  but  they  would  not  be  necesscuy 
to  either  achieving  or  maintaining  a 
recovered  wolf  population  in  the  NRM 
DPS,  because  habitat  in  those  areas  is 
limited  and  often  distant  from  the  core 
recovery  areas.  Likewise,  no  threats  in 
those  States  or  on  Tribal  lands  could  be 
significant  enough  to  affect  wolf 
population  recovery  in  Montana,  Idaho, 
or  Wyoming.  The  Service  provided 
varying  degrees  of  funding  and 
assistance  to  the  States  while  they 
developed  their  wolf  management 
plans.  Several  issues  key  to  our 
approval  of  State  plans  include 
regulations  that  would  provide  for 
regulatory  control  of  take,  a  pack 
definition  biologically  consistent  with 
the  Service’s  definition  of  a  breeding 
pair,  the  ability  to  realistically  manage 
State  wolf  populations,  agency 
monitoring  of  the  wolf  population  and 
any  impacts  to  it,  and  the  number  of 
breeding  pairs  and  wolves  the  States 
agree  to  manage  for  above  minimum 
recovery  levels. 

The  final  Service  determination  of  the 
adequacy  of  those  three  key  State 
management  plans  was  based  on  the 
combination  of  Service  knowledge  of 
State  law,  the  State  management  plans, 
wolf  biology,  our  experience  managing 
wolves  for  the  last  20  years,  peer  review 
of  the  State  plans,  and  the  State’s 
response  to  peer  review.  Those  State 


plans  can  be  viewed  at  http:// 
westerngraywolf. fws.gov/. 

After  our  analysis  of  the  State  laws, 
the  State  plans,  and  other  factors,  the 
Service  determined  that  State  laws  and 
wolf  management  plans  were  adequate 
to  assure  the  Service  that  each  State’s 
share  of  the  NRM  wolf  population  * 
would  be  maintained  above  recovery 
levels  following  delisting.  Therefore,  we 
determined  those  regulatory 
mechanisms  met  the  requirements  of  the 
Act.  State  and  Tribal  wolf  management 
plans  in  the  NRM  DPS  are  discussed 
below. 

Montana — The  gray  wolf  was  listed 
under  the  Montana  Nongame  and 
Endangered  Species  Conservation  Act  of 
1973  (87-5-101  MCA).  Senate  Bill  163, 
passed  by  the  Montana  Legislature  and 
signed  into  law  by  the  Governor  in 
2001,  establishes  the  current  legal  status 
for  wolves  in  Montana.  Upon  Federal 
delisting,  wolves  will  be  classified  and 
protected  under  Montana  law  as  a 
“Species  in  Need  of  Management’’  (87- 
5-101  to  87-5-123).  Such  species  are 
primarily  managed  through  regulation 
of  all  forms  of  human-caused  mortality 
in  a  manner  similar  to  trophy  game 
animals  like  mountain  lions  and  black 
bears.  The  MFWP  and  the  Commission 
would  then  finalize  more  detailed 
administrative  rules,  as  is  typically  done 
for  other  resident  wildlife,  but  they 
must  be  consistent  with  the  Service- 
approved  Montana  wolf  management 
plan  and  State  law.  Classification  as  a 
“Species  in  Need  of  Management”  and 
the  associated  administrative  rules 
under  Montana  State  law  create  the 
legal  mechanism  to  protect  wolves  and 
regulate  human-caused  mortality 
beyond  the  immediate  defense  of  life/ 
property  situations.  Some  illegal 
human-caused  mortality  would  still 
occur,  but  is  to  be  prosecuted  under 
State  law  and  Commission  regulations. 

In  2001,  the  Governor  of  Montana 
appointed  the  Montana  Wolf 
Management  Advisory  Council  to  advise 
MFWP  regarding  wolf  management  after 
the  species  is  removed  from  the  lists  of 
Federal  and  State-protected  species.  In 
August  2003,  MFWP  completed  a  Final 
EIS  pursuant  to  the  Montana 
Environmental  Policy  Act  and 
recommended  that  the  Updated 
Advisory  Council  alternative  be  selected 
as  Montana’s  Final  Gray  Wolf 
Conservation  and  Management  Plan 
(Montana  2003,  p.  131).  See  http:// 
www.fwp.State.mt.us  to  view  the  MFWP 
Final  EIS  and  the  Montana  Gray  Wolf 
Conservation  and  Management  Plan. 

Under  the  management  plan,  the  wolf 
population  will  be  maintained  above  the 
recovery  level  of  10  breeding  pairs  by 
managing  for  a  safety  margin  of  at  least 


15  breeding  pairs.  MFWP  will  manage 
problem  wolves  in  a  manner  similar  to 
the  control  program  currently  being 
implemented  in  the  experimental 
population  area  in  southern  Montana, 
whereby  landowners  and  livestock 
producers  on  public  land  can  shoot 
wolves  seen  attacking  livestock  or  dogs, 
and  agencyxontrol  of  problem  wolves  is 
incremental  and  in  response  to 
confirmed  depredations.  State 
management  of  conflicts  would  become 
more  protective  of  wolves,  and  no 
public  hunting  would  be  allowed  if 
there  are  fewer  than  15  packs.  Wolves 
will  not  be  deliberately  confined  to  emy 
specific  areas  of  Montana,  but  their 
distribution  and  numbers  will  be 
managed  adaptively  based  on  ecological 
factors,  wolf  population  status,  conflict 
mitigation,  and  human  social  tolerance. 
The  MFWP  plan  commits  to  implement 
its  management  framework  in  a  manner 
that  encourages  connectivity  among 
wolf  populations  in  Canada,  Idaho, 

GY  A,  and  Montana  to  maintain  the 
overall  metapopulation  structure.  Wolf 
management  will  include  population 
monitoring,  routine  analysis  of 
population  health,  management  in 
concert  with  prey  populations,  law 
enforcement,  control  of  domestic 
animal/human  conflicts,  consideration 
of  a  wolf-damage  compensation 
program,  research,  and  information  and 
public  outreach.  Montana’s  plan 
(Montana  2003,  p.  132)  predicts  that 
under  State  management,  the  wolf 
population  will  increase  to  between  328 
and  657  wolves  with  approximately  27 
to  54  breeding  pairs  by  2015. 

An  important  ecological  factor 
determining  wolf  distribution  in 
Montana  is  the  availability  and 
distribution  of  wild  ungulates.  Montana 
has  a  rich,  diverse,  and  widely 
distributed  prey  base  on  both  public  and 
private  lands.  The  MFWP  has  and  will 
continue  to  manage  wild  ungulates 
according  to  Commission-approved 
policy  direction  and  species 
management  plans.  The  plans  typically 
describe  a  management  philosophy  that 
protects  the  long-term  sustainability  of 
the  ungulate  populations,  allows 
recreational  hunting  of  surplus  game, 
and  aims  to  keep  the  population  within 
management  objectives  based  on 
ecological  and  social  considerations. 

The  MFWP  takes  a  proactive  approach 
to  integrate  management  of  ungulates 
and  carnivores.  Ungulate  harvest  is  to  be 
balanced  with  maintaining  sufficient 
prey  populations  to  sustain  Montana’s 
segment  of  a  recovered  wolf  population. 
Ongoing  efforts  to  monitor  populations 
of  both  ungulates  and  wolves  .will 


10548  Federal  Register / Vol.  73,  No.  39 / Wednesday,  February  27,  2008 /Rules  and  Regulations 


provide  credible,  scientific  information 
for  wildlife  management  decisions. 

State  regulations  will  allow  agency 
management  of  problem  wolves  by 
MFWP  and  USDA-Wildlife  Services 
(WS);  take  by  private  citizens  in  defense 
of  private  property;  and,  when  the 
population  is  above  15  packs,  regulated 
hunting  of  wolves.  Montana  wildlife 
regulations  allowing  take  in  defense  of 
private  property  are  similar  to  the  2005 
experimental  population  regulations, 
whereby  landowners  and  livestock 
grazing  permittees  can  shoot  wolves 
seen  attacking  or  molesting  livestock  or 
pets  as  long  as  such  incidents  are 
reported  promptly  and  subsequent 
investigations  confirm  that  livestock 
were  being  attacked  by  wolves.  The 
MFWP  has  enlisted  and  directed 
USDA-WS  in  problem  wolf 
management,  just  as  the  Service  has 
done  since  1987. 

When  the  Service  reviewed  and 
determined  that  the  Montana  wolf 
management  plan  met  the  requirements 
of  the  Act,  we  stated  that  Montana’s 
wolf  management  plan  would  maintain 
a  recovered  wolf  population  and 
minimize  conflicts  with  other 
traditional  activities  in  Montana’s 
landscape.  The  Service  has  every 
confidence  that  Montana  will 
implement  the  commitments  it  has 
made  in  its  current  laws,  regulations, 
and  wolf  plan.  In  June  2005,  MFWP 
signed  a  Cooperative  Agreement  with 
the  Service,  and  it  now  manages  all 
wolves  in  Montana  subject  to  general 
oversight  hy  the  Service.  The  State’s 
oversight  has  proven  to  be  successful,  as 
Montana’s  wolf  population  estimate 
increased  ft-om  152  wolves  in  15 
breeding  pairs  in  late  2004  (Service  et 
al.  2007,  Table  4)  to  about  394  wolves 
in  37  breeding  pairs  in  2007  (Service 
2007a)  since  the  2005  agreement. 

Idaho — The  Idaho  Fi^  and  Game 
Commission  (Idaho  Commission)  has 
authority  to  classify  wildlife  under 
Idaho  Code  36-1 04(b)  and  36-201.  The 
gray  wolf  was  classified  as  endangered 
by  the  State  until  March  2005,  when  the 
Idaho  Commission  reclassified  the 
species  as  a  big  game  animal  under 
Idaho  Administrative  Procedures  Act 
(13.01. 06. 100.01. d).  The  big  game 
classification  will  take  effect  upon 
Federal  delisting,  and  until  then,  wolves 
will  be  managed  under  Federal  status. 
Wolves  are  a  big  game  animal,  and  State 
regulations  will  adjust  human-caused 
wolf  mortality  to  ensure  that  recovery 
levels  are  exceeded.  Title  36  of  the 
Idaho  statutes  currently  has  penalties 
associated  with  illegal  take  of  big  game 
animals.  These  rules  are  consistent  with 
the  legislatively  adopted  Idaho  Wolf 
Conservation  and  Management  Plan 


(IWCMP)  (Idaho  2002)  and  big  game 
hunting  restrictions  currently  in  place. 
The  IWCMP  states  that  wolves  will  be 
protected  against  il!«gal  take  as  a  big 
game  animal  under  Idaho  Code  36- 
1402,  36-1404,  and  36-202(h). 

The  IWCMP  was  written  with  the 
assistance  and  leadership  of  the  Wolf 
Oversight  Committee  established  in 
1992  by  the  Idaho  Legislature.  Many 
special  interest  groups,  including 
legislators,  sportsmen,  livestock 
producers,  conservationists,  and  IDFG 
personnel,  were  involved  in  the 
development  of  the  IWCMP.  The 
Service  provided  technical  advice  to  the 
Committee  and  reviewed  numerous 
drafts  before  the  IWCMP  was  finalized. 

In  March  2002,  the  IWCMP  was  adopteji 
by  joint  resolution  of  the  Idaho 
Legislature.  The  IWCMP  can  be  found 
at :  h tip ://www.fishan dgame.i daho.gov/ 
cms/wHdlife/wolves/  woIf_plan  .pdf. 

The  IWCMP  calls  for  IDFG  to  be  the 
primary  manager  of  wolves  after 
delisting:  to  maintain  a  minimum  of  15 
packs  of  wolves  as  a  substantial  margin 
of  safety  over  the  10  breeding  pair 
minimum:  and  to  manage  them  as  a 
viable  self-sustaining  population  that 
will  never  require  relisting  under  the 
Act.  Wolf  take  will  be  more  liberal  if 
there  are  more  than  15  packs  and  more 
conservative  if  there  are  fewer  than  15 
packs  in  Idaho.  The  wolf  population 
will  be  managed  by  defense  of  property 
regulations  similar  to  those  now  in 
effect  under  the  Act.  Public  harvest  will 
be  incorporated  as  a  management  tool 
when  there  are  1 5  or  more  packs  in 
Idaho  to  help  mitigate  conflicts  with 
livestock  producers  or  big  game 
populations  that  outfitters,  guides,  and 
others  hunt.  The  IWCMP  allows  IDFG  to 
classify  the  wolf  as  a  big  game  animal 
or  furbearer,  or  to  assign  a  special 
classification  of  predator,  so  that 
human-caused  mortality  can  be 
regulated.  In  March  2005,  the  Idaho 
Commission  proposed  that,  upon 
delisting,  the  wolf  would  be  classified 
as  a  big  game  animal  with  the  intent  of 
managing  wolves  similar  to  black  bears 
and  mountain  lions,  including  the 
opportunity  for  regulated  public 
hunting  when  populations  are  above  15 
packs.  The  IWCMP  calls  for  the  State  to 
coordinate  with  USDA-WS  to  manage 
depredating  wolves  depending  on  the 
number  of  wolves  in  the  State.  It  also 
calls  for  a  balanced  educational  effort. 

In  November  2007,  Idaho  released  its 
Wolf  Population  Management  Plan  for 
public  review  and  comment  (Otter  2007, 
p.  1:  Idaho  2007).  That  plan  is  a  more 
detailed  step-down  management  plan 
compared  to  the  general  guidance  given 
in  the  plan  Idaho  adopted  in  2002  and 
discusses  how  the  population  will  likely 


be  managed  well  above  20  breeding 
pairs  to  provide  hunting  opportunities 
for  wolves  surplus  to  that  goal  (Idaho 
2007,  p.  16).  The  2007  plan  details  how 
wolf  populations  will  be  managed  to 
assure  their  niche  in  Idaho’s  wild  places 
into  the  future  (Otter  2007).  It  should  be 
finalized  in  March  2008. 

Elk  and  deer  populations  are  managed 
to  meet  biological  and  social  objectives 
for  each  herd  unit  according  to  the 
State’s  species  management  plans.  The 
IDFG  will  manage  both  ungulates  and 
carnivores,  including  wolves,  to 
maintain  viable  populations  of  each. 
Ungulate  harvest  would  he  focused  on 
maintaining  sufficient  prey  populations 
to  sustain  viable  wolf  and  other 
carnivore  populations  and  hunting. 

IDFG  has  conducted  research  to  better 
understand  the  impacts  of  wolves  and 
their  relationships  to  ungulate 
population  sizes  and  distribution  so  that 
regulated  take  of  wolves  can  he  used  to 
assist  in  management  of  ungulate 
populations  and  vice  versa. 

"rhe  Mule  Deer  Initiative  in  southeast 
Idaho  was  implemented  by  IDFG  in 
2005,  to  restore  and  improve  mule  dedr 
populations.  Though  most  of  the 
initiative  lies  outside  current  wolf  range 
and  suitable  wolf  habitat  in  Idaho, 
improving  ungulate  populations  and 
hunter  success  will  decrease  negative 
attitudes  toward  wolves.  When  mule 
deer  increase,  some  wolves  may  move 
into  the  areas  that  are  being  highlighted 
under  the  initiative.  Habitat 
improvements  within  much  of  southeast 
Idaho  would  focus  on  improving  mule 
deer  conditions.  The  Clearwater  Elk 
Initiative  also  is  an  attempt  to  improve 
elk  numbers  in  the  area  of  the 
Clearwater  Region  in  north  Idaho  where 
currently  IDFG  has  concerns  about  the 
health  of  that  once-abundant  elk  herd 
(Idaho  2006). 

As  stated  previously,  in  March  2005 
the  gray  wolf  was  reclassified  by  the 
Idaho  Commission  as  a  big  game  animal 
and  this  classification  will  take  effect 
upon  Federal  delisting.  Human-caused 
mortality  will  be  regulated  as  directed 
by  the  IWCMP  to  maintain  a  recovered 
wolf  population.  The  Service  has  every 
confidence  that  Idaho  will  implement 
the  commitments  it  has  made  in  its 
current  laws,  regulations,  and  wolf  plan. 
In  January  2006,  the  Governor  of  Idaho 
signed  a  Memorandum  of 
Understanding  with  the  Secretary  of  the 
Interior  that  provided  the  IDFG  the 
authority  to  manage  all  Idaho  wolves 
while  they  remain  listed.  The  State’s 
oversight  has  proven  to  be  successful. 
Since  the  2006  agreement,  Idaho’s  wolf 
population  estimate  increased  fi-om  512 
wolves  in  36  breeding  pairs  in  late  2005 
(Service  et  al.  2007,  Table  4)  to  about 
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788  wolves  in  41  breeding  pairs  in  2007 
(Service  2007a.) 

Wyoming — In  2007,  the  Wyoming 
legislature  passed  a  State  statute  that 
would  permit  designation  of  wolves  as 
“trophy  game”  in  an  area  totaling  just 
over  12,000  square  miles  in 
northwestern  Wyoming,  including  YNP, 
Grand  Teton  National  Park,  John  D. 
Rockefeller  Memorial  Parkway,  adjacent 
USFS-designated  Wilderness  Areas,  and 
adjacent  public  and  private  lands,  once 
the  wolf  is  delisted  from  the  Act. 
Following  the  change  in  State  law, 
Wyoming  drafted  a  revised  wolf 
management  plan  (Wyoming  2007).  On 
November  16,  2007,  the  WGFC 
unanimously  approved  the  2007 
Wyoming  Plan  (Cleveland  2007,  p.  1). 
The  Service  has  determined  that  this 
plan,  if  implemented,  will  provide 
adequate  regulatory  protections  to 
conserve  Wyoming’s  portion  of  a 
recovery  wolf  population  into  the 
foreseeable  future  (Hall  2007,  p.  1-3). 
The  plan  automatically  goes  into  effect 
upon  the  Governor’s  certification  to  the 
Wyoming  Secretary  of  State  that  all  of 
the  provisions  found  in  the  2007 
Wyoming  wolf  management  law  have 
been  met  (Freudenthal  2007b,  p.  1-3). 
Thus,  our  determination  is  conditional 
upon  the  2007  Wyoming  wolf 
management  law  being  fully  in  effect 
within  20  days  of  publication  of  this 
rule  and  the  wolf  management  plan 
being  legally  authorized  by  Wyoming 
statutes  (Hall  2007). 

Implementation  of  that  law  and  the 
trophy  game  area  of  northwestern 
Wyoming  is  premised  on  Wyoming’s 
Governor  certifying  to  the  Wyoming 
Secretary  of  State  that  (1)  the  Service 
published  a  delisting  rule  that  includes 
the  entire  State  of  Wyoming  prior  to 
February  28^  2007;  (2)  the  Service 
modified  the  2005  special  rule  [(10(j)] 
for  the  experimental  population  that 
addressed  Wyoming’s  concerns  about 
wolf  management  to  maintain  ungulate 
herds  above  State  management 
objectives:  and  (3)  settlement  or 
resolution  of  the  claims  relating  to  the 
Service  not  approving  Wyoming’s  2.003 
wolf  management  law  and  wolf  plan. 
This  action  satishes  the  first  criterion 
above.  The  second  criterion  was 
satisfied  on  January  29,  2008  when  the 
Wyoming  Governor  certified  that  the 
10(j)  rule  modification  satisfied 
Wyoming’s  law  (Freudenthal  2008). 
Wyoming  has  indicated  that  they  will 
deem  the  claims  in  the  pending 
litigation  settled  and  will  request  that 
the  court  dismiss  the  litigation  upon 
publication  of  this  final  rule  by 
February  28,  2008  (Freudenthal  2007b). 
Dismissal  of  the  case  is  not  needed  for 
the  2007  wolf  management  plan  and  law 


to  become  effective  (Freudenthal 
2007b).  Additionally,  on  November  19, 
2007,  the  Governor  certified  that  the 
provisions  in  the  Wyoming  wolf 
management  law,  §  ll-6-302(b)  and  23- 
1-101  (b),  relating  to  the  trophy  game 
area  boundary  had  been  changed.  We 
anticipate  final  certification  will  be 
issued  within  20  days  of  publication  of 
this  rule. 

If  the  provisions  in  the  Wyoming  wolf 
law  are  not  fulfilled  and  the  final 
certifications  are  not  made  within  20 
days  of  publication  of  this  rule,  we  will 
withdraw  this  final  rule  before  its 
effective  date.  In  that  case,  the  2003 
Wyoming  State  law  and  wolf 
management  plan  will  be  the  regulatory 
mechanisms  in  Wyoming.  As  previously 
determined,  these  mechanisms  do  not 
provide  the  necessary  regulatory 
mechanisms  to  ensure  that  Wyoming’s 
numerical  and  distributional  share  of  a 
recovered  NRM  wolf  population  will  be 
conserved  (Williams  2004;  71  FR  43410, 
August  1,  2006).  In  such  situation,  we 
will  replace  this  final  rule  with  an 
alternate  final  rule  that  retains  the  Act’s 
protections  in  much  of  northwestern 
Wyoming,  outside  the  National  Parks, 
while  wolves  would  be  delisted  in  all 
other  portions  of  the  NRM  DPS  (72  FR 
6106,  February  8,  2007).  We  are  moving 
forward  with  delisting  the  entire  NRM 
DPS  because  we  fully  expect  the 
requirements  of  the  2007  Wyoming 
statute  will  be  satisfied,  allowing  the 
approved  wolf  management  plan  to  be 
fully  implemented.  Thus,  the  following 
analysis  considers  the  adequacy  of  the 
2007  Wyoming  State  law  and  wolf 
management  plan. 

“Trophy  game”  status  allows  the 
Wyoming  Game  and  Fish  Commission 
(WYGFC)  and  Wyoming  Game  and  Fish 
Department  (WGFD)  to  regulate 
methods  of  take,  hunting  seasons,  types 
of  allowed  take,  and  numbers  of  wolves 
that  could  be  killed.  Wyoming’s 
management  objective  is  to  maintain  at 
least  15  breeding  pairs  and  150  wolves 
in  the  trophy  area  of  northwestern 
Wyoming  (Freudenthal  2007a). 
Wyoming  will  manage  to  maintain  7  of 
these  breeding  pairs  outside  the 
National  Parks  in  northwestern 
Wyoming.  Wyoming  would  manage 
wolves  as  it  does  other  resident  trophy 
game,  including  routine  wolf  population 
and  health  monitoring,  regulation  of 
take  by  the  public,  including  defense  of 
property,  and  agency  control  of  problem 
wolves  (Wyoming  2007).  The  Trophy 
Game  Area  in  northwestern  Wyoming 
(Freudenthal  2007a)  encompasses  70% 
of  the  suitable  wolf  habitat  in  Wyoming 
(Oakleaf  2007)  and  91%  of  the  area  is 
secure  public  land.  In  2006  this  area, 
excluding  the  National  Parks,  supported 


at  least  25  packs,  15  breeding  pairs,  and 
175  wolves  (Service  et  al.  2007,  Table 
2).  The  Trophy  Game  Area  designated 
by  Wyoming  is  clearly  large  enough  to 
support  15  breeding  pairs  and  150 
wolves  even  if  Yellowstone  Park  had 
none  (a  very  unlikely  scenario). 
Therefore  the  Trophy  Game  Area  is 
large  enough  to  maintain  Wyoming’s 
commitment  to  the  NRM  wolf 
metapopulation  on  its  own. 

Wolves  occurring  in  the  portion  of  the 
State  outside  of  the  Trophy  Game  Area, 
which  consists  largely  of  habitat 
unsuitable  for  wolf  pack  establishment 
and  persistence,  will  be  designated  as 
“predatory  animals”  and  will  be  subject 
to  unregulated  human-caused  mortality. 
Areas  in  Wyoming  outside  the  trophy 
game  area  have  not  supported  persistent 
wolf  packs  since  1995  (Service  et  al. 
1999-2007,  Figure  1,  3).  Wolves  are 
unlike  coyotes  in  that  wolf  behavior  and 
reproductive  biology  results  in  wolves 
being  extirpated  in  the  face  of  extensive 
human-caused  mortality.  These  types 
and  levels  of  take  would  most  likely 
prevent  wolf  packs  from  persisting  in 
areas  of  Wyoming  where  they  are 
classified  as  predatory  animals. 

Wyoming  regulations  ensure  that 
wolves  will  be  managed  to  prevent  the 
need  for  relisting  in  the  future.  The 
State  of  Wyoming  has  designated 
wolves  as  a  Trophy  Game  Species 
within  an  area  which  is  capable  of 
supporting  at  least  15  breeding  pairs 
(USFWS  et  al.  2007,  Figure  3;  Wyoming 
2007,  p.  1).  The  area  includes: 
northwest  Wyoming  beginning  at  the 
junction  of  Wyoming  Highway  120  and 
the  Wyoming-Montana  State  line; 
southerly  along  Wyoming  Highway  120 
to  the  Greybull  River;  southwesterly  up 
said  river  to  the  Wood  River; 
southwesterly  up  said  river  to  the 
Shoshone  National  Forest  boundary; 
southerly  along  said  boundary  to  the 
Wind  River  Indian  Reservation 
boundary;  westerly,  then  southerly 
along  said  boundary  to  the  Continental 
Divide:  southeasterly  along  said  divide 
to  the  Middle  Fork  of  Boulder  Creek: 
westerly  down  said  creek  to  Boulder 
Creek:  westerly  down  said  creek  to  the 
Bridger-Teton  National  Forest  boundary: 
northwesterly  along  said  boundary  to  its 
intersection  with  U.S.  Highway  189- 
191;  northwesterly  along  said  highway 
to  the  intersection  with  U.S.  Highway 
26-89-191;  northerly  along  said 
highway  to  Wyoming  Highway  22  in  the 
town  of  Jackson;  westerly  along  said 
highway  to  the  Wyoming-Idaho  State 
line;  north  along  said  State  line  to  the 
Wyoming-Montana  State  line;  north, 
then  east  along  said  State  line  to 
Wyoming  Highway  120.  As  stated 
above,  the  Trophy  Game  Area  is 
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approximately  91%  secure  public  lands 
and  represents  only  about  12  percent  of 
Wyoming,  but  contains  approximately 
70  percent  of  the  suitable  wolf  habitat 
in  Wyoming  (Oakleaf  2007).  Conversely, 
the  area  of  Wyoming  outside  the  Trophy 
Game  Area  is  not  considered  significant 
to  the  recovery  of  gray  wolves  in  the 
Northern  Rocky  Mountains  (72  FR  6118; 
February  8,  2007;  Oakleaf  et  al.  2006); 
nearly  all  wolves  that  have  attempted  to 
occupy  the  portion  of  Wyoming  outside 
the  Trophy  Game  Area  have  been 
involved  in  conflicts  and  lethally 
removed  under  Service  management; 
and  the  stagnant  distribution  patterns 
since  recovery  objectives  were  achieved 
indicate  there  is  limited  suitable  habitat 
in  Wyoming  for  the  NRM  DPS  wolf 
population  to  expand  significantly 
beyond  the  three  core  recovery  areas  (72 
FR  6120,  February  8,  2007). 

Within  the  Trophy  Game  Area,  the 
WYGFC  through  the  WYGF  will  have 
management  authority  over  wolves 
outside  the  National  Parks  and  will 
manage  wolves  and  set  harvest 
regulations  in  such  a  way  as  to  assure 
that  the  management  targets  of  at  least 
15  breeding  pairs  and  at  least  150 
wolves  for  the  State,  with  at  least  7  of 
these  breeding  pairs  in  Wyoming 
outside  the  National  Park  Units,  are  met. 
The  maintenance  of  wolf  breeding  pairs 
outside  the  National  Parks  is  important 
to  supplement  those  in  the  National 
Parks  that,  according  to  YNP  policy, 
will  fluctuate  naturally  and  possibly 
widely,  and  to  ensure  the  GYA  is 
maintained  at  a  level  and  distribution 
(71  FR  43410,  August  1,  2006)  that 
encourages  the  incorporation  of 
naturally  dispersing  wolves  into  the  • 
GYA  system,  and  that  suitable  habitat  in 
northwestern  Wyoming  is  occupied  by 
wolf  packs.  The  State  of  Wyoming  will 
also  monitor  wolves  under  the  State’s 
predatory  animal  status,  including  the 
number  and  location  of  all  wolves  that 
are  taken  (Wyoming  2007). 

This  regulatory  framework  provides 
assurance  that  Wyoming’s  share  of  the 
NRM  DPS  will  be  maintained  above 
recovery  levels  into  the  foreseeable 
future  and  that  most  suitable  wolf 
habitat  in  Wyoming  will  be  occupied  by 
at  least  150  wolves  in  at  least  15  wolf 
breeding  pairs.  This  type  of 
management  framework  is  consistent  in 
its  general  principles  with  the 
frameworks  in  the  States  of  Minnesota, 
Michigan,  Wisconsin,  Montana,  and 
Idaho  that  have  been  accepted  as 
adequate  regulatory  frameworks  for 
wolves  after  de-listing.  The  Wyoming 
regulatory  framework  provides  adequate 
assurances  that  a  viable  wolf  population 
will  be  maintained  in  the  NRM  DPS. 


Washington — Wolves  in  Washington 
are  listed  as  endangered  under  the 
State’s  administrative  code  (WAG 
232.12.014;  these  provisions  may  be 
viewed  at:  http://apps.Ieg.wa.gov/wac/). 
Under  Washington’s  administrative 
code  (WAG  232.12.297),  “endangered” 
means  any  wildlife  species  native  to  the 
State  of  Washington  that  is  seriously 
threatened  with  extinction  throughout 
all  or  a  significant  portion  of  its  range 
within  the  State.  Endangered  species  in 
the  State  of  Washington  are  protected 
from  hunting,  possession,  and  malicious 
harassment,  unless  such  taking  has  been 
authorized  by  rule  of  the  Washington 
Fish  and  Wildlife  Gommission  (RGW 
77.15.120;  these  provisions  can  be 
viewed  at:  http://apps.leg.wa.gov/rcw/). 
Following  the  delisting  of  the  NRM 
DPS,  those  areas  in  Washington 
included  in  the  NRM  DPS  will  remain 
listed  as  endangered  by  Washington 
State.  The  areas  in  Washington  not 
included  in  the  NRM  DPS  will  remain 
listed  as  endangered  under  both  State 
and  Federal  law. 

Although  we  have  received  reports  of 
individual  and  wolf  family  units  in  the 
North  Gascades  of  Washington  (Almack 
and  Fitkin  1998),  agency  efforts  to 
confirm  them  were  unsuccessful  and  to 
date,  no  individual  wolves  or  packs 
have  ever  been  documented  there  (Boyd 
and  Pletscher  1999;  Jimenez  et  al.  in 
prep).  Intervening  unsuitable  habitat 
makes  it  highly  unlikely  that  wolves 
from  the  NRM  DPS  have  dispersed  to 
the  North  Gascades  of  Washington  in 
recent  history. 

Washington  State  does  not  currently 
have  a  recovery  or  management  plan  for 
wolves,  but  the  State  has  established  a 
wolf  working  group  advisory  committee 
and  is  preparing  a  State  gray  wolf 
conservation  and  management  plan  (see 
http :// wdfw.  wa  .gov/wlm/di  versty/soc/ 
gray_wolf/).  Interagency  Wolf  Response 
Guidelines  have  been  developed  by  the 
Service,  WDFW,  and  USDA  WS  to 
provide  a  checklist  of  response  actions 
for  five  situations  that  may  arise  in  the 
future  (can  be  viewed  at  http:// 
wdfw.  wa.gov/wlm/diversty/soc/ 
gray _wolf/ contacts.htm).  Wolf 
management  in  Washington  may  be 
beneficial  to  the  NRM  DPS,  but  is  not 
necessary  for  achieving  or  maintaining  a 
recovered  population  of  wolves  in  the 
NRM  DPS. 

Oregon — The  gray  wolf  has  been 
classified  as  endangered  under  the 
Oregon  Endangered  Species  Act  (ORS 
496.171-192)  since  1987.  The  law 
requires  the  Oregon  Fish  and  Wildlife 
Gommission  to  conserve  the  species  in 
Oregon.  Anticipating  the 
reestablishment  of  wolves  in  Oregon 
from  the  growing  Idaho  population,  the 


Gommission  directed  the  development 
of  a  wolf  conservation  and  management 
plan  to  meet  the  requirements  of  both 
the  Oregon  Endangered  Species  Act  and 
the  Oregon  Wildlife  Policy.  ORS 
496.012  states  in  part:  “It  is  the  policy 
of  the  State  of  Oregon  that  wildlife  shall 
be  managed  to  prevent  serious  depletion 
of  any  indigenous  species  and  to 
provide  the  optimum  recreational  and 
aesthetic  benefits  for  present  and  future 
generations  of  the  citizens  of  this  State.” 

In  February  2005,  the  Oregon  Fish 
and  Wildlife  Gommission  adopted  the 
Oregon  Wolf  Gonservation  and 
Management  Plan  (Oregon  2005).  The 
plan  was  built  to  meet  the  five  delisting 
criteria  identified  in  State  statutes  and 
administrative  rules:  (1)  The  species  is 
not  now  (and  is  not  likely  in  the 
foreseeable  future  to  be)  in  danger  of 
extinction  in  any  significant  portion  of 
its  range  in  Oregon  or  in  danger  of 
becoming  endangered;  (2)  the  species’ 
natural  reproductive  potential  is  not  in 
danger  of  failure  due  to  limited 
population  numbers,  disease,  predation, 
or  other  natural  or  human-related 
factors  affecting  its  continued  existence; 
(3)  most  populations  are  not  undergoing 
imminent  or  active  deterioration  of 
range  or  primary  habitat;  (4) 
overutilization  of  the  species  or  its 
habitat  for  commercial,  recreational, 
scientific,  or  educational  purposes  is  not 
occurring  or  likely  to  occm;  and  (5) 
existing  State  or  Federal  programs  or 
regulations  cU'e  adequate  to  protect  the 
species  and  its  habitat. 

The  Plan  describes  measures  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  will  take  to  conserve  and 
manage  the  species.  This  includes 
actions  that  could  be  taken  to  protect 
livestock  from  wolf  depredation  and 
address  human  safety  concerns.  The 
following  summarizes  the  primary 
components  of  the  plan: 

•  Wolves  that  naturally  disperse  into 
Oregon  will  be  conserved  and  managed 
under  the  plan.  Wolves  will  not  be 
captured  outside  of  Oregon  and  released 
in  the  State. 

•  Wolves  may  be  considered  for 
Statewide  delisting  once  the  population 
reaches  four  breeding  pairs  for  3 
consecutive  years  in  eastern  Oregon 
(note — the  boundary  between  east  and 
west  wolf  management  zones  is  defined 
by  U-S.  Highway  97  from  the  Golumbia 
River  to  the  junction  of  U.S.  Highway 
20,  southeast  on  U.S.  Highway  20  to  the 
junction  with  U.S.  Highway  395,  and 
south  on  U.S.  Highway  395  to  the 
Galifornia  border).  Four  breeding  pairs 
are  considered  the  minimum 
conservation  population  objective,  also 
described  as  Phase  1 .  The  plan  calls  for 
managing  wolves  in  western  Oregon,  as 
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if  the  species  remains  listed,  until  the 
western  Oregon  wolf  population  reaches 
four  breeding  pairs.  This  means,  for 
example,  that  a  landowner  would  be 
required  to  obtain  a  permit  to  address 
depredation  problems  using  injurious 
harassment. 

•  While  the  wolf  remains  listed  as  a 
State  endangered  species,  the  following 
will  be  allowed:  (1)  Wolves  may  be 
harassed  (e.g.,  shouting,  firing  a  shot  in 
the  air)  to  distract  a  wolf  from  a 
livestock  operation  or  area  of  human 
activity;  (2)  harassment  that  causes 
injury  to  a  wolf  (e.g.,  rubber  bullets  or 
bean  bag  projectiles)  may  be  employed 
to  prevent  depredation,  but  only  with  a 
permit:  (3)  wolves  may  be  relocated  to 
resolve  an  immediate  localized  problem 
from  an  area  of  human  activity  (e.g., 
wolf  inadvertently  caught  in  a  trap)  to 
the  nearest  wilderness  area  (relocation 
will  be  done  by  ODFW  or  USDA-WS 
personnel):  (4)  livestock  producers  who 
witness  a  wolf  ‘in  the  act’  of  attacking 
livestock  on  public  or  private  land  must 
have  a  permit  before  t^ing  any  action 
that  would  cause  harm  to  the  wolf;  and 
(5)  wolves  involved  in  chronic 
depredation  may  be  killed  by  ODFW  or 
USDA-WS  personnel;  however, 
nonlethal  methods  will  be  emphasized 
and  employed  first  in  appropriate 
circumstances.  Under  this  final  delisting 
rule,  wolves  will  remain  federally  listed 
in  the  western  two  thirds  of  Oregon,  and 
neither  of  these  two  agencies  have 
authority  to  use  lethal  removal  in  the 
portions  of  Oregon  outside  of  the  NRM 
DPS. 

•  Once  the  wolf  is  State-delisted, 
more  options  are  available  to  address 
wolf-livestock  conflict.  While  there  are 
five  to  seven  breeding  pairs,  landowners 
with  a  permit  may  kill  a  wolf  involved 
in  chronic  depredation.  Five  to  seven 
breeding  pairs  is  considered  the 
management  population  objective,  or 
Phase  2. 

•  When  there  are  more  than  seven 
breeding  pairs,  under  Phase  3,  a  limited 
controlled  hunt  could  be  allowed  to 
decrease  chronic  depredation  or  reduce 
pressure  on  wild  ungulate  populations. 

•  The  plan  provides  wildfire 
managers  with  adaptive  management 
strategies  to  address  wolf  predation 
problems  on  wild  ungulates  if 
confirmed  wolf  predation  leads  to 
declines  in  localized  herds. 

•  In  the  unlikely  event  that  a  person 
is  attacked  by  a  wolf,  the  plan  describes 
the  circumstances  under  which 
Oregon’s  criminal  code  and  the  Federal 
Endangered  Species  Act  would  allow 
harassing,  harming  or  killing  of  wolves 
where  necessary  to  avoid  imminent, 
grave  injury.  Such  an  incident  must  be 
reported  to  law  enforcement  officials. 


•  A  strong  information  and  education 
progreun  is  proposed  to  ensure  anyone 
with  an  interest  in  wolves  is  able  to 
learn  more  about  the  species  and  stay 
informed  about  wildlife  management 
activities. 

•  Several  research  projects  are 
identified  as  necessary  for  future 
success  of  long-term  wolf  conservation 
and  management.  Monitoring  and  radio- 
collaring  wolves  are  fisted  as  critical 
components  of  the  plan  both  for 
conservation  and  communication  with 
Oregonians. 

•  An  economic  analysis  provides 
estimates  of  costs  and  benefits 
associated  with  wolves  in  Oregon  and 
wolf  conservation  and  management. 

•  Finally,  the  plan  requires  annual 
reporting  to  the  Commission  on  program 
implementation. 

The  Oregon  Wolf  Management  Plan, 
as  approved  by  the  Oregon  Fish  and 
Wildlife  Commission  in  February  2005, 
called  for  three  legislative  actions, 
which  the  2005  Oregon  Legislative 
Assembly  considered,  but  did  not  adopt. 
These  actions  were:  (1)  Changing  the 
legal  status  of  the  gray  wolf  fi-om 
protected  non-game  wildlife  to  a 
“special  status  mammal’’  under  the 
“game  mammal”  definition  in  ORS 
496.004;  (2)  amending  the  wildlife 
damage  statute  (ORS  498.012)  to  remove 
the  requirement  for  a  permit  to  lethally 
take  a  gray  wolf  caught  in  the  act  of 
attacking  livestock;  and  (3)  creating  a 
State-funded  program  to  pay 
compensation  for  wolf-caused  losses  of 
livestock  and  to  pay  for  proactive 
methods  to  prevent  wolf  depredation. 

As  a  result,  the  Fish  and  Wildlife 
Commission  amended  the  Oregon  Plan 
in  December  2005  and  rather  than 
dropping  the  proposals  chose  to  move 
them  from  the  body  of  tbe  Plan  to  an 
appendix.  The  Commission  remains  on 
record  as  calling  for  those  legislative 
enhancements:  however, 
implementation  of  the  Oregon  Plan  does 
not  depend  upon  them. 

Under  the  Oregon  Wolf  Management 
Plan,  the  gray  wolf  will  remain 
classified  as  endangered  under  State  law 
until  the  conservation  population 
objective  for  eastern  Oregon  is  reached 
(i.«.,  four  breeding  pairs  for  3 
consecutive  years).  Once  the  objective  is 
achieved,  the  State  delisting  process 
will  be  initiated.  Following  delisting 
from  the  State  Endangered  Species  Act, 
wolves  will  retain  their  classification  as 
nongame  wildlife  under  ORS  496.375. 

Utah — When  federally  delisted, 
wolves  in  that  portion  of  the  NRM  DPS 
in  Utah  will  remain  fisted  as  protected 
wildlife  under  State  law.  In  Utah, 
wolves  fall  under  three  layers  of 
protection-!  1)  State  code,  (2) 


Administrative  Rule  and  (3)  Species 
Management  Plan.  The  Utah  Code  can 
be  found  at  http://www.le.State.ut.us/ 
code/TITLE23/TITLE23.htm.  The 
relevant  administrative  rules  that 
restrict  wolf  take  can  be  found  at 
http ://  w'ww.  rules.  Utah  .gov/p  u  blicat/ 
code/r657/r657-O03.htm  and  http:// 
it-ww.  rules.  Utah  .gov/puhlicat/code/r65 7/ 
r657-011.htm.  These  regulations  restrict 
all  potential  taking  of  wolves  in  Utah, 
including  that  portion  in  the  NRM  DPS. 
Wolf  management  in  Utah  will  have  no 
effect  on  the  recovered  wolf  population 
that  resides  in  suitable  habitat  in 
Montana,  Idaho,  and  Wyoming. 

In  2003,  the  Utah  Legislature  passed 
House  Joint  Resolution  12,  which 
directed  the  Utah  Division  of  Wildlife 
Resources  (UDWR)  to  draft  a  wolf 
management  plan  for  review, 
modification,  and  adoption  by  the  Utah 
Wildlife  Board,  through  the  Regional 
Advisory  Council  process.  In  April 
2003,  the  Utah  Wildlife  Board  directed 
UDWR  to  develop  a  proposal  for  a  wolf 
working  group  to  assist  the  agency  in 
this  endeavor.  The  UDWR  created  the 
Wolf  Working  Group  in  the  summer  of 
2003.  The  Wolf  Working  Group  is 
composed  of  13  members  that  represent 
diverse  public  interests  regarding 
wolves  in  Utah. 

On  June  9,  2005,  the  Utah  Wildlife 
Board  passed  the  Utah  Wolf 
Management  Plan  (Utah  2005).  The  goal 
of  the  Plan  is  to  manage,  study,  and 
conserve  wolves  moving  into  Utah 
while  avoiding  conflicts  with  the  elk 
and  deer  management  objectives  of  the 
Ute  Indian  Tribe;  minimizing  livestock 
depredation;  and  protecting  wild 
ungulate  populations  in  Utah  from 
excessive  wolf  predation.  The  Utah  Plan 
can  be  viewed  at  http:// 
www.wildlife.utah.gov/wolf/.  Its  purpose 
is  to  guide  management  of  wolves  in 
Utah  during  an  interim  period  from 
Federal  delisting  until  2015,  or  until  it 
is  determined  that  wolves  have  become 
established  in  Utah,  or  the  assumptions 
of  the  plan  (political,  social,  biological, 
or  legal)  change.  During  this  interim 
period,  immigrating  wolves  will  be 
studied  to  determine  where  they  are 
most  likely  to  settle  without  conflict. 

Tribal  Plans — Approximately  20 
Tribes  are  within  the  NRM  DPS. 
Currently  perhaps  only  1-2  wolf  packs 
are  entirely  dependent  on  Tribal  lands 
for  their  existence  in  the  NRM  DPS.  In 
the  NRM  DPS  about  32,942  km2  (12,719 
mi2)  (3  percent)  of  the  area  is  Tribal 
land.  In  the  NRM  DPS  wolf  occupied 
habitat,  about  4,696  km^  (1,813  mi^)  (2 
percent)  is  Tribal  land  (Service  et  al. 
2006;  71  FR  6645,  February  8,  2006). 
Therefore,  while  Tribal  lands  can 
contribute  some  habitat  for  wolf  packs 
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in  the  NRM,  they  will  be  relatively 
unimportant  to  maintaining  a  recovered 
wolf  population  in  the  NRM  DPS.  Many 
wolf  packs  live  in  areas  of  public  land 
where  Tribes  have  various  treaty  rights, 
such  as  wildlife  harvest.  Montana, 

Idaho,  and  Wyoming  propose  to 
incorporate  Tribal  harvest  into  their 
assessment  of  the  potential  surplus  of 
wolves  available  for  public  harvest  in 
each  State,  each  year,  to  ensure  that  the 
wolf  population  is  maintained  above 
recovery  levels.  Utilization  of  those 
Tribal  treaty  rights  will  not  significantly 
impact  the  wolf  population  or  reduce  it 
below  recovery  levels  because  a  small 
portion  of  the  wolf  population  could  be 
affected  by  Tribal  harvest  or  lives  in 
areas  subject  to  Tribal  harvest  rights. 

The  overall  regulatory  framework 
analyzed  in  this  rule  depends  entirely 
on  State-led  management  of  wolves  that 
are  primarily  on  lands  where  resident 
wildlife  is  traditionally  managed  by  the 
State.  Any  wolves  that  may  establish 
themselves  on  Tribal  lands  will  be  in 
addition  to  those  managed  by  the  State 
outside  Tribal  reservations.  At  this  point 
in  time,  only  the  Wind  River  Tribe 
(Wind  River  Tribe  2007)  has  an 
approved  tribal  wolf  management  plan 
for  its  lands.  In  addition,  Nez  Perce 
Tribe  had  a  Service  wolf  management 
plan  approved  in  1995,  but  that  plem 
applied  only  to  listed  wolves,  and  it  was 
approved  by  the  Service  so  the  Tribe 
could  take  a  portion  of  the 
responsibility  for  wolf  monitoring  and 
management  in  Idaho  under  the  1994 
special  regulation  under  section  10(j). 

No  other  Tribe  has  submitted  a  wolf 
management  plan.  In  November  2005, 
the  Service  requested  information  from 
all  the  Tribes  in  the  NRM  regarding 
their  Tribal  regulations  and  any  other 
relevant  information  regarding  Tribal 
management  or  concerns  about  wolves 
(Bangs  2004).  We  reviewed  all  responses 
and  incorporated  Tribal  comments  on 
the  2007  delisting  proposal  into  this 
final  rule. 

Summary — State  wolf  management 
plans  for  Montana,  Idaho,  and  Wyoming 
(assuming  implementation  of  the 
Wyoming  State  wolf  management  law) 
commit  to  regulation  of  wolf  mortality 
over  conflicts  with  livestock  after 
delisting  in  a  maimer  similar  to  that 
used  by  the  Service  to  reduce  conflicts 
with  private  property,  and  that  would 
assume  the  maintenance  of  wolf 
populations  above  recovery  levels. 

These  State  plans  have  committed  to 
using  a  definition  of  a  wolf  pack  that 
approximates  the  Service’s  current 
breeding  pair  definition.  Based  on  that 
definition,  they  have  committed  to 
maintaining  at  least  10  breeding  pairs 
and  100  wolves  per  State  by  managing 


for  a  safety  margin  of  at  least  15 
breeding  pairs  and  at  least  150  wolves 
in  each  State.  In  addition,  Wyoming  has 
committed  to  manage  for  at  least  7  of 
these  wolf  breeding  pairs  outside  the 
National  Parks.  These  States  are  to 
control  problem  wolves  in  a  manner 
similar  to  that  used  by  the  Service  for 
the  past  20  years  (Service  1988,  p.  8; 
1994,  pp.  2,  9-12;  1999,  pp.  39-40;  70 
FR  1306-1311,  January  6,  2005)  and  use 
adaptive  management  principles  to 
regulate  and  balance  wolf  population 
size  and  distribution  with  livestock 
conflict  and  public  tolerance.  When 
wolf  populations  are  above  the  State 
management  objective  of  15  breeding 
pairs,  wolf  control  measures  may  be 
more  liberal.  If  wolf  populations  ever 
get  below  15  breeding  pairs,  wolf 
control  as  directed  by  each  State  will  be 
more  conservative  to  bring  about 
population  increases.  The  State  wildlife 
agencies  have  experienced  professional 
staff  with  expertise  in  wildlife 
monitoring,  research  and  management, 
veterinarian  and  forensic  science, 
problem  wildlife  management  and 
control,  education,  outreach, 
administration,  regulations  and  laws, 
and  law  enforcement  that  can 
successfully  implement  the  States’ 
commitments  for  science-based  wolf 
management. 

With  delisting  the  wolf  in  the  NRM 
DPS,  the  major  differences  between  the 
previous  Federal  management  and  the 
new  State  management  of  problem 
wolves  will  be  the  slightly  increased 
authority  given  to  private  landowners 
and  grazing  permittees  to  take  wolves  in 
the  act  of  attacking  or  molesting 
livestock  or  other  domestic  animals,  and 
public  harvest  programs  to  help  regulate 
wolf  distribution  and  density  to  meet 
State  management  objectives. 

Private  t^e  of  problem  wolves  under 
State  regulations  will  replace  some 
agency  control,  but  we  believe  this  will 
not  substantially  increase  or  decrease 
the  overall  numbers  of  problem  wolves 
killed  each  year  because  of  conflicts 
with  livestock  or  affect  the  recovered 
status  of  the  NRM  DPS.  Because  the 
overall  rate  of  depredation  and  conflict 
is  dependent  on  the  wolf  population 
level  (Service  et  ah  2007,  Tables  4,  5), 
we  believe  overall  rates  of  lethal  control 
will  remain  stable  and  increased  legal 
take  by  private  individuals  will  simply 
replace  some  of  the  take  of  problem 
wolves  by  public  agencies.  In  contrast  to 
the  Service  recovery  program.  State  and 
Tribal  management  programs  will 
incorporate  regulated  public  harvest 
when  wolf  populations  in  Montana, 
Idaho,  and  Wyoming  are  safely  above 
recovery  levels  of  15  or  more  breeding 
pairs  (in  Wyoming  7  or  more  of  those 


breeding  pairs  must  be  outside  the 
National  Parks).  This  approach  will  help 
manage  wolf  distribution  and  numbers 
to  minimize  conflicts  with  humans. 
States  routinely  use  regulated  public 
harvest  to  help  successfully  manage  and 
conserve  other  large  predators  and  wild- 
ungulates  under  their  management 
authority.  The  adjacent  States  of  Utah, 
Oregon,  and  Washington  all  have  in 
place  laws  that  would  remain  in  effect 
to  protect  wolves  after  delisting.  Utah 
and  Oregon  have  adopted  wolf 
management  plans,  and  Washington  is 
currently  preparing  one.  For  the 
purposes  of  this  rule  there  is  no  need  for 
the  Service  to  review  or  approve  state 
wolf  management  plans  outside  of 
Montana,  Idaho,  or  Wyoming.  The 
adjacent  States’  management  strategies 
should  not  impact  the  core  recovery 
areas  in  Montana,  Idaho,  or  Wyoming, 
because  of  the  distance  of  those  states 
from  the  core  recovery  areas.  Any  wolf 
breeding  pairs  that  do  become 
established  in  other  States  in  the  NRM 
DPS,  while  not  necessary  to  maintain 
the  NRM  DPS  above  recovery  levels,  can 
only  have  a  positive  effect  on 
maintaining  wolf  population  recovery  in 
the  NRM  DPS. 

The  States  of  Montana,  Idaho,  and 
Wyoming  have  successfully  managed 
resident  ungulate  populations  for 
decades  and  maintain  them  at  densities 
that  would  easily  support  a  recovered 
wolf  population.  They  and  Federal  land 
management  agencies  will  continue  to 
manage  for  high  ungulate  populations  in 
the  foreseeable  future.  Native  ungulate 
populations  also  are  maintained  at  high 
levels  by  Washington,  Oregon,  and  Utah 
in  the  portions  of  those  States  that  are 
in  the  NRM  DPS.  No  foreseeable 
condition  would  cause  a  decline  in 
ungulate  populations  significant  enough 
to  affect  a  recovered  wolf  population. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Public  Attitudes  Toward  the  Gray 
Wolf— The  primary  determinant  of  the 
long-term  status  of  gray  wolf 
populations  in  the  U.S.  will  be  human 
attitudes  toward  this  large  predator. 
These  attitudes  are  largely  based  on  the 
real  and  perceived  conflicts  between 
human  activities  and  values  and  wolves, 
such  as  depredation  on  livestock  and 
pets,  competition  for  surplus  wild 
imgulates  between  hunters  and  wolves, 
concerns  for  human  safety,  wolves’ 
symbolic  representation  of  wildness  and 
ecosystem  health,  killing  of  wolves  by 
people,  and  the  wolf-related  traditions 
of  Native  American  Tribes  or  local 
culture. 

In  recent  decades,  national  support 
has  been  evident  for  wolf  recovery  and 
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reintroduction  in  the  NRM  (Service 

1994,  pp.  5:11-111).  With  the  continued 
help  of  private  conservation 
organizations,  the  States  and  Tribes  will 
continue  to  foster  public  support  to 
maintain  recovered  wolf  populations  in 
the  NRM  DPS.  We  have  concluded  that 
the  State  management  regulations  that 
will  go  into  effect  when  wolves  in  the 
NRM  DPS  are  delisted  will  further 
enhance  local  public  support  for  wolf 
recovery.  State  management  provides  a 
larger  and  more  effective  local 
organization  and  a  more  fcuniliar  means 
for  dealing  with  these  conflicts  (Mech 

1995,  pp.  275-276;  Williams  et  al  2002, 
p.  582;  Bangs  et  al.  2004,  p.  102;  Bangs 
et  al.  in  press).  State  wildlife 
organizations  have  specific  departments 
and  staff  dedicated  to  providing 
accurate  and  science-based  public 
education,  information,  and  outreach 
(Idaho  2007,  p.  23-24,  Appendix  A; 
Wyoming  2007,  p.  28-29;  Montana 
2003,  p.  90-91). 

Genetic  Considerations — ^The  genetic 
diversity  of  wolves  in  North  America 
was  reduced  by  the  historic  large-scale 
extirpation  of  wolves  in  North  America 
(Leonard  et  al.  2005,  p.  9),  but 
populations  have  rebounded  from 
previously  low  levels  and  even  the 
relatively  inbred  Mexican  wolf 
(Fredrickson  et  al.  2007)  is  not 
threatened  by  reduced  genetic  diversity 
alone.  Even  a  wolf  population  on  Isle 
Royale  National  Park  that  started  from 
possibly  2  founders  in  1949  and 
remained  very  small  (<50  wolves)  has 
persisted  until  the  present  time  (Boitani 
2003,  p.  330).  The  wolf  population  on 
the  island-like  Kenai  Peninsula,  Alaska, 
was  recolonized  by  a  few  wolves  in  the 
1960’s.  That  population  is  removed 
from  other  populations,  has  remained 
small  (<200  wolves),  is  hunted  and 
trapped,  doesn’t  appear  threatened 
(Peterson  et  al.  1994,  p.  1),  and  is 
genetically  fit  (Talbot  and  Scribner 
1997,  p.  20-21).  Small  wolf  populations 
are  unlikely  to  be  threatened  solely  by 
loss  of  genetic  diversity,  but  that 
possibility  exists  (Boitani  2003,  p.  330). 
Many  extant  wolf  populations  have 
persisted  for  many  decades  or  centuries 
with  low  genetic  diversity  (Boitani 
2003,  pp.  322-03,  330-1;  Fritts  and 
Carbyn  1996).  Furthermore,  from  a 
purely  biological  p)erspective,  the  NRM 
DPS  is  just  the  southern  extension  of  a 
vast  North  American  wolf  population 
consisting  of  many  tens  of  thousands  of 
individuals. 

We  asked  a  wolf  genetics  expert  who 
was  a  peer  reviewer  on  the  Service’s 
2006  proposal  to  delist  the  WGL  wolf 
population  (Wayne  2006),  whose  team 
we  had  contracted  to  do  a  genetic 
analysis  of  wolves  in  the  NRM,  to 


comment  on  our  proposal  (Wayne 
2007).  We  did  not  ask  him  to  be  one  of 
the  peer  reviewers  for  this  proposal 
because  of  that  potential  conflict  of 
interest.  He  and  his  colleagues 
mistakenly  believed  the  Service’s 
recovery  goals  were  to  have  only  10 
breeding  pairs  and  100  wolves  in  each 
of  the  three  States  and  were  unaware  of 
the  States’  intentions  to  manage  for 
about  883-1,250  wolves  in  mid-winter. 
Based  on  this  belief  they  concluded  that 
the  YNP  wolf  population  was  less  than 
what  would  be  required  for  maintaining 
a  genetically  healthy,  self-sustaining 
metapopulation.  They  believed  it  was 
too  low  given  the  wolf  population’s 
current  higher  population  level,  and 
that  the  current  genetic  isolation  of  YNP 
and  potentially  the  GYA  from  the  other 
recovery  areas  and  Canada  would 
reduce  the  genetic  integrity  of  the  YNP 
segment  of  the  NRM  wolf  population, 
within  100  years.  We  carefully 
examined  all  those  claims  and 
determined  those  related  to  the  GYA 
were  based  on  faulty  assumptions, 
unjustifiably  pessimistic  forecasts,  and 
therefore  we  respectfully  disagreed  with 
them  for  the  reasons  stated  below. 

Genetic  diversity  throughout  the  NRM 
is  currently  very  high  (Forbes  and  Boyd 
1996,  p.  1084;  Forbes  and  Boyd  1997,  p. 
226;  vonHoldt  et  al.  2007,  p.  19)  and 
likely  to  remain  so  especially  in  the 
northwestern  Montana  and  central 
Idaho  core  recovery  areas,  because  wolf 
packs  are  relatively  contiguous 
throughout  those  areas  and  into  Canada 
where  wolf  packs  are  numerous  and 
contiguous  northward  to  the  Arctic 
Ocean  (Service  et  al.  2007,  Figure  1). 
However,  the  theoretical  modeling  by 
von  Holdt  et  al.  (2007;  Figure  8) 
indicated  that  under  a  worst-case 
scenario  in  100  years  the  genetic 
diversity  of  wolves  in  YNP  would  be 
reduced  if  it  were  totally  isolated  fi'om 
the  GYA  and  the  GYA  was  totally 
isolated  from  the  other  core  recovery 
areas.  That  lower  genetic  diversity 
might  result  in  an  average  of  4  pups 
being  born  into  each  pack  rather  than 
the  current  5  per  pack.  That  would 
certainly  not  threaten  or  even  reduce  the 
number  of  wolves  in  YNP  which  will 
continue  to  have  an  adult  survival  rate 
of  around  80%,  but  lower  pup 
production  might  theoretically  reduce 
the  rates  of  wolf  dispersal  from  the  Park. 
However,  the  model’s  assumptions  are 
misleading.  Delisting  will  not  affect 
wolves  in  YNP  and  YNP  is  at  the  center 
of  the  GYA  core  recovery  area  that  is 
composed  of  wolves  in  YNP  as  well  as 
those  outside  of  YNP  in  northwestern 
Wyoming,  southwestern  Montana,  and 
to  a  lesser  extent  southeastern  Idaho. 


Modeling  and  field  data  suggest  that 
low-density  wolf  populations  have  a 
reduced  probability  of  finding  mates 
(Hurford  et  al.  2006;  Brainerd  et  al. 
2008),  so  having  a  high-density  core 
refugium  foi  wolves  like  YNP  as  the 
cornerstone  of  the  GYA  core  recovery 
area  is  fortuitous  and  provides  for  a 
much  larger  and  well-dispersed  wolf 
population  than  the  one  modeled  and 
upon  which  the  von  Holdt  et  al.  (2007) 
paper  based  their  predictions. 

Wolves  have  naturally  dispersed  into 
the  GYA.  In  1992,  an  uncollared  black 
wolf  from  northwestern  Montana  was 
shot  just  south  of  YNP  (Fain  2007,  p.  1). 
Another  black  wolf  was  filmed  in  YNP 
a  month  before  that  shooting,  but  has 
never  been  reported  again.  It  is 
unknown  if  it  was  the  same  or  a 
different  wolf.  Since  1995,  we  have 
documented  dispersal  of  wolves  to  the 
GYA  on  at  least  four  occasions  by  radio- 
collared  wolves  from  Idaho.  One  was 
likely  the  alpha  male  of  the  Greybull 
pack  near  Meeteetse,  WY.  Recently  a 
dispersing  radio-collared  male  from 
Idaho  has  paired  with  a  female  in  YNP 
(Service  2007b).  Two  other  radio- 
collared  wolves  dispersed  into  the  GYA 
ft’om  Idaho  but  were  not  suspected  of 
breeding.  Other  wolves  ft'om  Idaho  or 
northwestern  Montana  have 
undoubtedly  made  the  journey  to  the 
GYA  since  1995  but  have  not  been 
detected  simply  because  they  were  not 
uniquely  marked  or  tracked  with  radio 
telemet^  (an  average  of  only  30%  of  the 
wolf  population  is  marked).  However, 
while  genetic  studies  are  continuing,  at 
this  time  no  genes  from  offspring  of  a 
wolf  dispersing  from  central  Idaho  or 
northwestern  Montana  into  the  GYA 
have  been  detected  in  the  samples  that 
have  been  analyzed  (Wayne  2007).  In 
other  words,  although  4-12  individual 
wolves  have  naturally  dispersed  into  the 
GYA,  to  date  little,  if  any,  of  their  DNA 
has  become  incorporated  into  the  GYA 
portion  of  the  NRM  DPS.  If  no  new 
genes  ever  entered  the  GYA  in  the  next 
1 00  years  (either  naturally  or  by  agency 
relocations),  the  GYA  wolf  population’s 
currently  high  genetic  diversity  would 
be  reduced,  but  not  to  the  point  the 
GYA  wolf  population  would  be 
threatened  because  other  wolf 
populations  have  persisted  at  lower 
levels  and  with  lower  genetic  diversity 
for  decades  or  centuries. 

The  potential  lack  of  genetic 
connectivity  between  wolves  in  YNP 
and  wolves  in  the  rest  of  the  NRM  DPS 
is  not  considered  a  threat  under  the 
Act’s  criteria  for  persistence,  because 
much  smaller  extant  wolf  populations 
with  much  lower  genetic  diversity  have 
persisted  for  decades  or  even  centuries 
(See  Fritts  and  Carbyn  1995,  p.  33; 
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Boitiani  2003,  pp.  330-335;  Liberg  2005, 
pp.  5-6  for  examples).  Furthermore,  if 
wolves  select  breeders  for  genetic 
differences,  as  data  indicate  (wolves 
have  a  strong  tendency  to  select  mates 
that  will  minimize  inbreeding)  (Bensch 
et  al.  2006,  p.  72;  vonHoldt  et  al.  2007, 
p.  1),  then  future  dispersers  into  a 
system  experiencing  genetic  inbreeding 
would  he  much  more  likely  to  have 
their  genes  strongly  selected  for  and 
incorporated  into  the  inbred  population. 
In  addition,  Montana  (2003,  p.  35), 

Idaho  (2007,  p.  20),  and  Wyoming 
(2007,  p.  17)  committed  to  foster 
successful  dispersal  hy  maintaining  a 
widely-dispersed  wolf  population  over 
45  breeding  pairs  and  450  wolves, 
continuing  to  work  toward  resolving 
wildlife  connectivity  issues  in  the  NRlVf 
DPS,  including  the  maintenance  of 
traditional  ranching/open  space,  and  if 
necessary  relocate  wolves  or  use  other 
measures  if  reduced  genetic  diversity 
ever  threatened  wolf  population 
recovery.  Many  small  populations  with 
low  genetic  diversity  expanded  rapidly 
when  human  persecution  stopped 
(Boitani  2003,  pp.  317-340;  Fritts  and 
Carbyn  1996,  pp.  31-33).  As  a  final 
safeguard,  which  is  highly  unlikely  to 
be  needed,  relocation  has  proven  to  be 
a  relatively  simple  procedure.  Genetic 
rescue,  improved  pup  production,  and 
population  increases  have  occurred  in 
severely  inbred  small  wolf  populations 
as  a  result  of  the  incorporation  of  one 
or  two  new  genetic  lines/individuals 
(Vila  et  al.  2003,  p.  91;  Liberg  et  al. 

2004,  p.  17;  Liberg  2005,  pp.  5-6;  Mills 

2006,  pp.  195-96;  Fredrickson  et  al. 

2007,  p.  2365). 

We  agree  with  the  conclusions  of 
vonHoldt  et  al.'s  (2007,  pp.  18-19)  that 
“these  limitations  can  potentially  be 
addressed  by  management  actions  such 
as  increased  protection,  habitat 
restoration,  and  population 
augmentation,”  all  things  Montana, 
Idaho,  and  Wyoming  have  already 
committed  to  do  in  their  wolf 
management  plans.  We  also  agree  that 
genetic  data  should  he  incorporated  into 
long-term  wolf  conservation  efforts  and 
are  confident  the  States  will  consider  all 
the  recommendations  made  by 
vonHoldt  et  al.  (2007,  p.  19)  and  other 
scientific  literature  when  they  manage 
wolf  numbers  and  distribution  in  the 
NRM  DPS. 

Climate  Change — While  there  is  much 
debate  about  the  rates  at  which  carbon 
dioxide  levels,  atmospheric 
temperatures,  and  ocean  temperatures 
will  rise,  the  Intergovernmental  Panel 
on  Climate  Change  (IPCC),  a  group  of 
leading  climate  scientists  commissioned 
by  the  United  Nations,  concluded  there 
is  a  general  consensus  among  the 


world’s  best  scientists  that  climate 
change  is  occurring  (Intergovernmental 
Panel  on  Climate  Change  2001,  pp.  2- 
3;  Intergovernmental  Panel  on  Climate 
Change  2007,  p.  4).  The  twentieth 
century  was  the  warmest  in  the  last 
1,000  years  (Inkley  et  al.  2004,  pp.  2-3) 
with  global  mean  surface  temperature 
increasing  by  0.4  to  0.8  degrees  Celsius 
(0.7  to  1.4  degrees  Fahrenheit).  These 
increases  in  temperature  were  more 
pronounced  over  land  masses  as 
evidenqed  hy  the  1.5  to  1.7  degrees 
Celsius  (2.7  to  3.0  degrees  Fahrenheit) 
increase  in  North  America  since  the 
1940s  (Vincent  et  al.  1999,  p.  96;  Cayan 
et  al.  2001,  p.  411).  According  to  the 
IPCC,  warmer  temperatures  will 
increase  1.1  to  6.4  degrees  Celsius  (2.0 
to  11.5  degrees  Fahrenheit)  hy  2100 
(Intergovernmental  Panel  on  Climate 
Change  2007,  pp.  10-11).  The 
magnitude  of  warming  in  the  NRM  has 
been  particularly  great,  as  indicated  by 
an  8-day  advance  in  the  appearance  of 
spring  phonological  indicators  in 
Edmonton,  Alberta,  since  the  1930s 
(Cayan  et  al.  2001,  p.  400).  The 
hydrologic  regime  in  the  NRM  also  has 
changed  with  global  climate  change, 
and  is  projected  to  change  further 
(Bartlein  et  al.  1997,  p.  786;  Cayan  et  al. 
2001,  p.  411;  Stewart  et  al.  2004,  pp. 
223-224).  Under  global  climate  change 
scenarios,  the  NRM  may  eventually 
experience  milder,  wetter  winters  and 
warmer,  drier  summers  (Bartlein  et  al. 
1997,  p.  786).  Additionally,  the  pattern 
of  snowmelt  runoff  also  may  change, 
with  a  reduction  in  spring  snowmelt 
(Caya'n  et  al.  2001,  p.  411)  and  an  earlier 
peak  (Stewart  et  al.  2004,  pp.  223-224), 
so  that  a  lower  proportion  of  the  annual 
discharge  will  occur  during  spring  and 
summer. 

Even  with  these  changes,  climate 
change  should  not  threaten  the  NRM 
wolf  population.  Wolves  are  habitat 
generalists  and  next  to  humans  are  the 
most  widely  distributed  land  mammal 
on  earth.  Wolves  live  in  every  habitat 
type  in  the  Northern  Hemisphere  that 
contains  ungulates,  and  once  ranged 
from  central  Mexico  to  the  Arctic  Ocean 
in  North  America.  The  NRM  DPS  is 
roughly  in  the  middle  of  historic  wolf 
distribution  in  North  America,  so 
wolves  could  easily  adapt  to  the  slightly 
warmer  and  drier  conditions  that  are 
predicted  with  climate  change, 
including  any  northward  expansion  of 
diseases,  parasites,  new  prey,  or 
competitors  or  reductions  in  species 
currently  at  or  near  the  southern  extent 
of  their  range. 

Changing  climate  conditions  have  the 
potential  to  impact  wolf  prey.  However, 
the  extent  and  rate  to  which  ungulate 
populations  will  be  impacted  is  difficult 


to  foresee  with  any  level  of  confidence. 
One  logical  consequence  of  climate 
change  could  be  a  reduction  in  the 
number  of  elk.  deer,  moose,  and  bison 
dying  over  winter,  thus  maintaining  a 
higher  overall  prey  base  for  wolves 
(Wilmers  and  Getz  2005,  p.  574; 

Wilmers  and  Post  2006,  p.  405). 
Furthermore,  increased  over-w inter 
survival  would  likely  result  in  overall 
increases  and  more  resiliency  in 
ungulate  populations,  thereby  providing 
more  prey  for  wolves. 

Catastrophic  Events — The  habitat 
model/PVA  by  Carroll  et  al.  (2003,  p. 
543)  analyzed  environmental 
stochasticity  and  predicted  it  was 
unlikely  to  threaten  wolf  persistence  in 
the  GYA.  We  also  considered 
catastrophic  and  stochastic  events  to  the 
extent  possible.  None  of  these  factors 
are  thought  to  pose  a  significant  risk  to 
wolf  recovery  in  the  foreseeable  future. 
With  regard  to  wildfires,  which  humans 
often  view  as  catastrophic  events,  large 
mobile  species  such  as  wolves  and  their 
ungulate  prey  usually  are  not  adversely 
impacted.Wildfires  in  the  NRM  often 
lead  to  an  increase  in  ungulate  food 
supplies  and  an  increase  in  ungulate 
numbers,  which  in  turn  supports 
increased  wolf  numbers.  Wolves  are  an 
exceptionally  resilient  species. 

Impacts  to  Wolf  Pack  Social 
Structure — When  human-caused 
mortality  rates  are  low,  packs  contain 
older  individuals.  Older  experienced 
individuals  (5-7  yrs  old)  have  gained 
their  maximum  body  size  and  weight. 
They  help  maintain  traditions  (e.g., 
hunting  bison)  in  a  pack  and  are  more 
successful  at  killing  very  large  prey. 
They  also  help  stabilize  their  pack’s  • 
social  structure  and  can  more 
successfully  defend  their  territory  from 
neighboring  wolf  packs  (Smith  2007a). 
All  these  effects  will  continue  in  areas 
like  YNP,  GTNP,  GNP,  the  wilderness 
areas  surrounding  those  Parks,  and  the 
wilderness  areas  and  most  remote 
portions  of  central  Idaho  and 
northwestern  Montana,  where  human- 
caused  mortality  is  relatively  low.  These 
“natural”  social  structures  will  continue 
unaltered  in  those  areas  after  wolves  are 
delisted.  However,  wolves  in  much  of 
the  NRM  DPS  will  be  constantly 
interacting  with  livestock  and  people 
and  will  not  be  at  biological  carrying 
capacity  or  maximum  density.  In 
addition,  regulated  hunting  will  be 
allowed  by  the  States  and  that  will 
increase  wolf  mortality  rates.  Wolf 
packs  have  high  rates  of  natural 
turnover  (Mech  2006,  p.  1482)  and 
quickly  adapt  to  changes  in  pack  social 
structure  (Brainerd  et  al.  2008).  Higher 
rates  of  human-caused  mortality  also 
may  simply  replace  some  forms  of 
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natural  mortalify  (Fuller  et  al.  2003,  pp. 
185-6).  Thus  the  potential  effects 
caused  by  natural  wolf  pack  dynamics 
in  much  of  the  NRM  DPS  will  be 
moderated  to  varying  degrees  by 
conflicts  with  humans  and  rates  of 
human-caused  mortality  (Garrott  et  al. 
2005;  pp.  7-9;  Campbell  et  al.  2006,  p. 
363).  Higher  rates  of  human-caused 
mortality  outside  protected  areas  will 
result  in  different  wolf  pack  size  and 
structure  than  that  in  protected  areas, 
but  wolves  in  many  parts  of  the  world, 
including  most  of  North  America, 
experience  various  levels  of  human- 
caused  mortality  and  the  associated 
disruption  in  natural  processes  and  wolf 
social  structure  without  ever  threatening 
the  population  (Boitani  2003). 

Therefore,  while  social  structure 
disruption  may  occur  in  the  future,  it 
will  not  threaten  the  wolf  with 
extinction  in  th^  foreseeable  future. 

Summary 

No  manmade  or  natural  factors 
threaten  wolf  population  recovery  in  the 
NRM  DPS  now  or  in  the  foreseeable 
future.  Public  attitudes  toward  wolves 
have  improved  greatly  over  the  past  30 
years,  and  we  expect  that,  given 
adequate  continued  management  of 
conflicts,  those  attitudes  will  continue 
to  support  wolf  restoration.  The  State 
wildlife  agencies  have  professional 
education,  information,  and  outreach 
components  and  are  to  present  balanced 
science-based  information  to  the  public 
that  will  continue  to  foster  general 
public  support  for  wolf  restoration  and 
the  necessity  of  conflict  resolution  to 
maintain  public  tolerance  of  wolves. 
Additionally,  any  wolf  genetic  viability, 
interbreeding  coefficients  or  changes  in 
wolf  pack  social  structure  are  unlikely 
to  threaten  the  wolf  population  in  the 
NRM  DPS  in  the  foreseeable  future,  but 
if  the  GY  A  population  segment  was 
threatened  that  issue  could  be  easily 
resolved  by  reintroduction  or  other 
deliberate  management  actions,  as 
promised  by  the  States,  if  it  ever 
becomes  necessary. 

Conclusion  of  the  5-Factor  Analysis 

Is  the  Species  Threatened  or 
Endangered  throughout  “All”  of  Its 
Range — As  required  by  the  Act,  we 
considered  the  five  potential  threat 
factors  to  assess  whether  the  gray  wolf 
in  the  NRM  DPS  is  threatened  or 
endangered  throughout  all  or  a 
significant  portion  of  its  range.  When 
considering  the  listing  status  of  the 
species,  the  first  step  in  the  analysis  is 
to  determine  whether  the  species  is  in 
danger  of  extinction  throughout  all  of  its 
range.  If  this  is  the  case,  then  the  species 
is  listed  in  its  entirety.  For  instance,  if 


the  threats  against  a  species  are  acting 
on  only  a  portion  of  its  range,  but  they 
are  at  such  a  large  scale  that  they  place 
the  entire  species  in  danger  of 
extinction,  we  would  list  the  entire 
species. 

Human-caused  mortality  is  the  most 
significant  threat  to  the  long-term 
conservation  of  the  gray  wolf.  Managing 
this  source  of  mortality  (i.e., 
overutilization  of  wolves  for 
commercial,  recreational,  scientific  and 
educational  purposes  and  human 
predation)  remains  the  primary 
challenge  to  maintaining  a  recovered 
wolf  population  into  the  foreseeable 
future.  Montana  and  Idaho  have  wolf 
management  plans  to  regulate  human- 
caused  mortality  that  are  current  and 
effective  under  State  law  and  that  the 
Service  has  determined  are  adequate  to 
support  a  recovered  wolf  population. 
We  have  also  determined  that  the  2007 
Wyoming  wolf  management  plan,  if 
implemented,  will  provide  adequate 
regulatory  protections  to  conserve 
Wyoming’s  portion  of  a  recovery  wolf 
population  into  the  foreseeable  future 
(Hall  2007,  pp.  1-3).  As  stated 
previously,  the  2007  Wyoming  wolf 
management  plan  automatically  goes 
into  effect  upon  the  Governor’s 
certification  to  the  Wyoming  Secretary 
of  State  that  all  of  the  provisions  found 
in  the  2007  Wyoming  wolf  management 
law  have  been  met  (Freudenthal  2007b, 
pp.  1-3).  Thus,  while  our  determination 
is  conditional  upon  the  2007  Wyoming 
wolf  management  law  being  fully  in 
effect  within  20  days  of  publication  of 
this  rule  and  the  wolf  management  plan 
being  legally  authorized  by  Wyoming 
statutes  (Hall  2007),  we  anticipate  that 
this  final  certification  will  be  issued 
within  the  specified  time  period. 
Therefore,  we  have  concluded  that  each 
State  will  maintain  its  share  and 
distribution  of  the  NRM  DPS  wolf 
population  above  recovery  levels  for  the 
foreseeable  future. 

In  terms  of  habitat,  the  amount  and 
distribution  of  suitable  habitat  in  public 
ownership  provides,  and  will  continue 
to  provide,  large  core  areas  that  contain 
high-quality  habitat  of  sufficient  size  to 
anchor  a  recovered  wolf  population 
(assuming  adequate  regulatory 
mechanisms  are  in  place).  Our  analysis 
of  land-use  practices  shows  these  areas 
will  maintain  their  suitability  well  into 
the  foreseeable  future,  if  not 
indefinitely.  These  areas  also  provide 
the  necessary  connectivity  to  support  a 
three-part  metapopulation.  As 
illustrated  in  the  GYA  in  2005  and 
discussed  in  our  2006  12-month  finding 
(71  FR  43410,  August  1,  2006),  disease 
and  parasites  can  play  a  temporary  role 
in  population  stability.  That  said,  as 


long  as  populations  are  managed  above 
recovery  levels,  diseases  or  parasites  are 
not  likely  to  threaten  the  recovered 
NRM  DPS  at  any  point  in  the 
foreseeable  future.  Natural  predation  is 
likely  to  remain  an  insignificant  factor 
in  population  dynamics  into  the 
foreseeable  future.  Finally,  we  believe 
that  other  natural  or  manmade  factors 
are  unlikely  to  threaten  the  recovered 
wolf  population  within  the  foreseeable 
future. 

Overall,  we  have  determined  that 
secure  portions  of  Idaho,  Montana  and 
Wyoming  contain  habitat  of  sufficient 
quality,  extent,  and  distribution  to 
collectively  support  connected,  stable 
populations  of  more  than  45  breeding 
pairs  and  450  wolves  that  will  not  fall 
below  30  breeding  pairs  and  300 
wolves.  Connectivity  with  wolves  in 
Canada  will  provide  further  stability  to 
this  portion  of  the  NRM  DPS.  Thus,  the 
NRM  DPS  does  not  merit  continued 
listing  as  threatened  or  endangered 
throughout  “all”  of  its  range. 

Is  the  Species  Threatened  or 
Endangered  in  a  Significant  Portion  of 
Its  Range — Having  determined  that  the 
NRM  DPS  of  gray  wolf  does  not  meet 
the  definition  of  threatened  or 
endangered  in  all  of  its  range,  we  must 
next  consider  whether  there  are  any 
significant  portions  of  its  range  that  are 
in  danger  of  extinction  or  are  likely  to 
become  endangered  in  the  foreseeable 
future.  On  March  16,  2007,  a  formal 
opinion  was  issued  by  the  Solicitor  of 
the  Department  of  the  Interior,  “The 
Meaning  of  ‘In  Danger  of  Extinction 
Throughout  All  or  a  Significant  Portion 
of  Its  Range’  ”  (U.S.  DOI  2007).  We  have 
summarized  our  interpretation  of  that 
opinion  and  the  underlying  statutory 
language  below.  A  portion  of  a  species’ 
range  is  significant  if  it  is  part  of  the 
current  range  of  the  species  and  is 
important  to  the  conservation  of  the 
species  because  it  contributes 
meaningfully  to  the  representation, 
resiliency,  or  redundancy  of  the  species. 
The  contribution  must  be  at  a  level  such 
that  its  loss  would  result  in  a  decrease 
in  the  ability  to  conserve  the  species. 

The  first  step  in  determining  whether 
a  species  is  threatened  or  endangered  in 
a  significant  portion  of  its  range  is  to 
identify  any  portions  of  the  range  of  the 
species  that  warrant  further 
consideration.  The  range  of  a  species 
can  theoretically  be  divided  into 
portions  in  an  infinite  number  of  ways. 
However,  there  is  no  purpose  to 
analyzing  portions  of  the  range  that  are 
not  reasonably  likely  to  be  significant 
and  threatened  or  endangered.  To 
identify  only  those  portions  that  warrant 
further  consideration,  we  determine 
whether  there  is  substantial  information 
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indicating  that  (i)  the  portions  may  be 
significant  and  (ii)  the  species  may  be  in 
danger  of  extinction  there  or  likely  to 
become  so  within  the  foreseeable  future. 
In  practice,  a  key  part  of  this  analysis  is 
whether  the  threats  are  geographically 
concentrated  in  some  way.  If  the  threats 
to  the  species  are  essentially  uniform 
throughout  its  range,  no  portion  is  likely 
to  warrant  further  consideration. 
Moreover,  if  any  concentration  of 
threats  applies  only  to  portions  of  the 
range  that  are  unimportant  to  the 
conservation  of  the  species,  such 
portions  will  not  warrant  further 
consideration. 

If  we  identify  any  portions  that 
warrant  further  consideration,  we  then 
determine  whether  in  fact  the  species  is 
threatened  or  endangered  in  any 
significant  portion  of  its  range. 
Depending  on  the  biology  of  the  species, 
its  range,  and  the  threats  it  faces,  it  may 
be  more  efficient  for  the  Service  to 
address  the  significance  question  first, 
or  the  status  question  first.  Thus,  if  the 
Service  determines  that  a  portion  of  the 
range  is  not  significant,  the  Service  need 
not  determine  whether  the  species  is 
threatened  or  endangered  there;  if  the 
Service  determines  that  the  species  is 
not  threatened  or  endangered  in  a 
portion  of  its  range,  the  Service  need  not 
determine  if  that  portion  is  significant. 

The  terms  “resiliency,” 

“redundancy,”  and  “representation”  are 
intended  to  be  indicators  of  the 
conservation  value  of  portions  of  the 
range  (Schaffer  and  Stein  2000). 
Resiliency  of  a  species  allows  the 
species  to  recover  from  periodic 
disturbance.  A  species  will  likely  be 
more  resilient  if  large  populations  exist 
in  high-quality  habitat  that  is 
distributed  throughout  the  range  of  the 
species  in  such  a  way  as  to  capture  the 
environmental  variability  found  within 
the  range  of  the  species.  It  is  likely  that 
the  larger  size  of  a  population  will  help 
contribute  to  the  viability  of  the  species 
overall.  Thus,  a  portion  of  the  range  of 
a  species  may  make  a  meaningful 
contribution  to  the  resiliency  of  the 
species  if  the  area  is  relatively  large  and 
contains  particularly  high-quality 
habitat  or  if  its  location  or 
characteristics  make  it  less  susceptible 
to  certain  threats  than  other  portions  of 
the  range.  When  evaluating  whether  or 
how  a  portion  of  the  range  contributes 
to  resiliency  of  the  species,  it  may  help 
to  evaluate  the  historical  value  of  the 
portion  and  how  frequently  the  portion 
is  used  by  the  species.  In  addition,  the 
portion  may  contribute  to  resiliency  for 
other  reasons — for  instance,  it  may 
contain  an  important  concentration  of 
certain  types  of  habitat  that  are 
necessary  for  the  species  to  carry  out  its 


life-history  functions,  such  as  breeding, 
feeding,  migration,  dispersal,  or 
wintering. 

Redundancy  of  populations  may  be 
needed  to  provide  a  margin  of  safety  for 
the  species  to  withstand  catastrophic 
events.  This  does  not  mean  that  any 
portion  that  provides  redundancy  is  a 
significant  portion  of  the  range  of  a 
species.  The  idea  is  to  conserve  enough 
areas  of  the  range  such  that  random 
perturbations  in  the  system  act  on  only 
a  few  populations.  Therefore,  each  area 
must  be  examined  based  on  whether 
that  area  provides  an  increment  of 
redundancy  that  is  important  to  the 
conservation  of  the  species. 

Adequate  rep/’esentation  ensures  that 
the  species’  adaptive  capabilities  are 
conserved.  Specifically,  the  portion 
should  be  evaluated  to  see  how  it 
contributes  to  the  genetic  diversity  of 
the  species.  The  loss  of  genetically 
based  diversity  may  substantially 
reduce  the  ability  of  the  species  to 
respond  and  adapt  to  future 
environmental  changes.  A  peripheral 
population  may  contribute  meaningfully 
to  representation  if  there  is  evidence 
that  it  provides  genetic  diversity  due  to 
its  location  on  the  margin  of  the  species’ 
habitat  requirements. 

To  determine  whether  the  NRM  DPS 
is  threatened  in  any  significant  portion 
of  its  range,  we  first  consider  how  the 
concepts  of  resiliency,  representation, 
and  redundancy  apply  to  the 
conservation  of  this  particular  DPS.  A 
number  of  available  documents  provide 
insight  into  this  discussion,  including 
the  1994  EIS  on  the  reintroduction 
efforts  in  Central  Idaho  and  the  GY  A 
(Service  1994),  the  1987  recovery  plan 
(Service  1987),  our  2001/2002  review  of 
the  recovery  goals  (Bangs  2002), 
Interagency  Annual  Reports  (Service  et 
al.  1989-2007),  and  numerous 
professional  publications  (Soule  et  al. 
2003,  p.  1238;  Scott  et  al.  2005,  p.  383; 
Vucetich  et  al.  2006,  p.  1383;  Carroll  et 
al.  2006,  pp.  369-371;  Waples  et  al. 
2007,  p.  964;  see  Service  et  al.  2007,  pp. 
213-230). 

In  the  case  of  this  final  rule,  because 
we  anticipate  that  the  2007  Wyoming 
wolf  management  law  will  be  fully  in 
effect  within  20  days  of  publication  of 
this  final  rule  and  that  the  2007 
Wyoming  wolf  management  plan  will 
then  be  legally  authorized  by  Wyoming 
statutes  (Hall  2007),  no  portion  of  the 
NRM  DPS  currently  occupied  by 
persistent  wolf  packs  (i.e.,  core  recovery 
areas)  warrants  further  consideration. 
Through  our  analysis  (see  Factor  D 
section)  we  have  determined  that 
Montana’s,  Idaho’s  and  Wyoming’s 
plans  meet  the  Act’s  requirements  for 
delisting  because  these  States  have 


proposed  management  oBjectives  that 
would  maintain  at  least  10  breeding 
pairs  and  100  wolves  per  State  by 
nianaging  for  a  safety  margin  of  at  least 
15  breeding  pairs  and  at  least  150 
wolves  in  each  State.  Thus,  the  absence 
of  threats  means  that  the  species  is 
neither  endangered  nor  threatened  in 
these  portions  of  its  range. 

However,  if  the  provisions  in  the 
Wyoming  wolf  law  are  not  fulfilled  and 
the  final  certifications  are  not  made 
within  20  days  of  publication  of  the 
final  rule,  we  will  withdraw  this  final 
rule  before  its  effective  date.  In  this 
situation,  the  2003  Wyoming  State  law 
and  wolf  management  plan  would  be 
the  regulatory  mechanisms  in  Wyoming. 
As  we  have  previously  determined,  the 
2003  Wyoming  State  law  and  wolf 
management  plan  are  not  adequate  to 
ensure  that  Wyoming’s  numerical  and 
distributional  share  of  a  recovered  NRM 
wolf  population  will  be  conserved 
(Williams  2004;  71  FR  43410,  August  1, 
2006).  Thus,  we  have  decided  to  further 
consider  the  portion  of  the  NRM  DPS  in 
northwestern  Wyoming,  outside  the 
National  Park  Service  lands,  in  the 
following  analysis. 

Through  an  abundance  of  caution,  we 
have  identified  two  areas  within  the 
NRM  DPS  as  warranting  further 
consideration  to  determine  if  they  are 
significant  portions  of  the  range  that 
may  be  threatened  or  endangered.  These 
areas  include  (1)  northwest  Wyoming, 
outside  the  National  Park  Service  lands, 
and  (2)  portions  of  the  NRM  DPS  within 
97  to  300  km  (60  to  190  mi)  of  the 
habitat  currently  occupied  by  persistent 
wolf  packs  (i.e.  core  recovery  areas) 
which  are  routinely  used  by  dispersing 
wolves.  For  each  of  these  areas  we 
evaluate  whether  they  are  significant 
per  the  above  definition  and,  if 
significant,  we  weigh  whether  they  are 
threatened  or  endangered. 

The  area  of  northwest  Wyoming, 
outside  the  National  Park  Service  lands, 
has  long  been  considered  critical  to  gray 
wolf  recovery  in  the  NRM  (Service  1987; 
Service  1994;  71  FR  43410,  August  1, 
2006).  As  outlined  in  our  12-month 
finding  (71  FR  43410,  August  1,  2006), 
we  believe  this  area  is  important  for 
maintaining  a  viable,  self-sustaining, 
and  evolving  representative  meta¬ 
population  in  the  NRM  DPS  into  the 
foreseeable  future.  We  have  determined 
that  a  fundamental  part  of  achieving 
recovery  in  the  NRM  DPS  is  a  well- 
distributed  number  of  wolf  packs  emd 
individual  wolves  among  the  three 
States  and  the  three  recovery  zones.  The 
possible  loss  of  wolves  in  northwest 
Wyoming,  outside  the  National  Park 
Service  lands,  would  meaningfully 
affect  the  representation,  resiliency,  or 
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redundancy  of  the  NRM  DPS,  making 
this  portion  of  the  range  a  significant 
portion  of  the  range. 

The  portion  of  tne  NRM  DPS  range  in 
northwest  Wyoming,  outside  the 
National  Park  Service  lands,  is 
considered  significant  because  it 
contains  a  substantial  proportion  of  the 
secure  suitable  habitat  in  Wyoming,  and 
contains  many  of  the  persistent  wolf 
packs  that  have  been  documented  in 
Wyoming  since  1995.  In  2006  this  area 
supported  at  least  25  packs,  15  breeding 
pairs,  and  175  wolves  (Service  et  al. 
2007,  Table  2).  Under  the  provisions  of 
the  2007  Wyoming  wolf  management 
plan,  wolves  in  this  portion  of  the  NRM 
DPS  range  will  be  managed  as  trophy 
game  (see  Factor  D)  (Freudenthal 
2007a).  Areas  in  Wyoming  outside  the 
Trophy  Game  Area  have  not  supported 
persistent  wolf  packs  since  1995.  The 
entire  Trophy  Game  Area,  as  described 
in  the  2007  Wyoming  wolf  management 
plan,  is:  Northwest  Wyoming  beginning 
at  the  junction  of  Wyoming  Highway 
120  and  the  Wyoming-Montana  State 
line;  southerly  along  Wyoming  Highway 
120  to  the  Greybull  River;  southwesterly 
up  said  river  to  the  Wood  River; 
southwesterly  up  said  river  to  the 
Shoshone  National  Forest  boundary; 
southerly  along  said  boundary  to  the 
Wind  River  Indian  Reservation 
boundary;  westerly,  then  southerly 
along  said  boundary  to  the  Continental 
Divide;  southeasterly  along  said  divide 
to  the  Middle  Fork  of  Boulder  Creek; 
westerly  down  said  creek  to  Boulder 
Creek;  westerly  down  said  creek  to  the 
Bridger-Teton  National  Forest  boundary; 
northwesterly  along  said  boundary  to  its 
intersection  with  U.S.  Highway  189- 
191;  northwesterly  along  said  highway 
to  the  intersection  with  U.S.  Highway 
26-89-191;  northerly  along  said 
highway  to  Wyoming  Highway  22  in  the 
town  of  Jackson;  westerly  along  said 
highway  to  the  Wyoming-Idaho  State 
line;  north  along  said  state  line  to  the 
Wyoming-Montana  State  line;  north, 
then  east  along  said  State  line  to 
Wyoming  Highway  120.  This  area 
contains  about  70%  (31,207  km^  [12,049 
mi^])  of  the  suitable  wolf  habitat  in 
Wyoming.  The  significant  portion  of  the 
NRM  DPS  range  in  northwest  Wyoming 
to  which  this  analysis  applies  is  the 
Trophy  Game  Area,  as  described  above, 
excluding  the  lands  administered  by  the 
National  Park  Service. 

Within  this  portion  of  the  NRM  DPS 
range  in  northwestern  Wyoming, 
managing  human-caused  mortality 
remains  the  primary  challenge  to 
maintaining  a  recovered  wolf 
population  in  the  foreseeable  future.  If 
this  issue  is  adequately  addressed,  none 
of  the  other  factors,  individually  or 


collectively,  are  likely  to  rise  to  the  level 
of  threatening  or  endangering  the 
population  within  the  foreseeable 
future. 

In  2004,  we  determined  that  problems 
with  the  2003  Wyoming  legislation  and 
plan,  and  inconsistencies  between  the 
law  and  management  plan  did  not  allow 
us  to  approve  Wyoming’s  approach  to 
wolf  management  (Williams  2004).  On 
August  1,  2006,  we  published  a  12- 
month  finding  describing  the  reasons 
why  the  2003  Wyoming  State  law  and 
wolf  management  plan  did  not  provide 
the  necessary  regulatory  mechanisms  to 
assure  maintenance  of  Wyoming’s 
numerical  and  distributional  share  of  a 
recovered  NRM  wolf  population  (71  FR 
43410). 

In  2007,  the  Wyoming  legislature 
amended  State  law  to  address  Service 
concerns.  Following  the  change  in  State 
law,  the  WFGC  approved  a  revised  wolf 
management  plan  (Cleveland  2007). 

This  plan  was  then  approved  by  the 
Service  as  providing  adequate 
regulatory  protections  to  conserve 
Wyoming’s  portion  of  a  recovered  NRM 
DPS  into  the  foreseeable  future  (Hall 
2007).  We  anticipate  the  stipulations  in 
the  Wyoming  law  will  be  met  within  the 
next  20  days  following  publication  and 
prior  to  the  rule  being  effective.  Thus, 
based  on  the  best  scientific  and 
commercial  information  available,  \ve 
determine  that  this  significant  portion  of 
the  range  is  not  likely  to  become  in 
danger  of  extinction  within  the 
foreseeable  future  (see  Factor  D). 

However,  if  the  requirements  of  the 
2007  Wyoming  wolf  management  laws 
are  not  met,  we  will  withdraw  this  final 
rule  before  its  effective  date  and  replace 
it  with  an  alternate  final  rule 
maintaining  the  Act’s  1994  nonessential 
experimental  population  protections 
(§17.84  (i))  in  northwestern  Wyoming’s 
significant  portion  of  the  NRM  DPS  (See 
Factor  D).  The  alternate  final  rule  would 
remove  the  gray  wolf  from  the 
endangered  and  threatened  species  list 
in  the  remainder  of  the  NRM  DPS.  We 
are  moving  forward  with  this  rule  as 
written  because  we  view  its  withdrawal 
unlikely. 

Finally,  we  decided  to  assume  that 
the  portions  of  the  NRM  DPS  within  97 
to  300  km  (60  to  190  mi)  of  the  habitat 
currently  occupied  by  persistent  wolf 
packs  (i.e.  core  recovery  areas)  which 
are  routinely  used  by  dispersing  wolves 
warranted  additional  consideration  out 
of  an  abundance  of  caution  and  based 
on  the  controversy  concerning  the  status 
of  the  wolf  in  this  area.  Specifically,  we 
considered:  The  portion  of  Montana  east 
of  1-15  and  north  of  1-90;  the  portion  of 
Idaho  south  of  1-84;  the  remainder  of 
Wyoming  not  considered  above;  and  the 


portions  of  Oregon,  Washington,  and 
Utah  within  the  NRM  DPS.  These 
boundaries  are  based  largely  upon  our 
understanding  of  suitable  habitat  and 
the  location  of  easily  identifiable  and 
understandable  manmade  markers  and 
boundaries.  The  following  provides  our 
analysis  of  whether  these  portions  of  the 
range  are  significant. 

While  wolves  historically  occurred 
over  most  of  the  NRM  DPS,  large 
portions  of  this  area  are  no  longer  able 
to  support  viable  wolf  populations  or 
breeding  pairs.  These  areas  include 
about  13  percent  of  theoretical  suitable 
wolf  habitat  (as  described  by  Oakleaf  et 
al.  2006,  p.  561).  To  the  extent  that  any 
of  these  areas  contain  suitable  habitat, 
they  are  small,  fragmented  areas  where 
wolf  packs  cannot  persist.  This  is  why 
wolf  recovery  was  never  envisioned  for 
these  areas  (Service  1987;  Service  1994). 
We  believe  these  areas  are  insignificant 
to  maintaining  the  NRM  wolf 
population’s  viability  because  they 
m^e  virtually  no  contribution  to  the 
species’  representation,  resiliency,  or 
redundancy. 

In  light  of  the  above,  we  conclude  that 
none  of  the  areas  within  97  to  300  km 
(60  to  190  mi)  of  the  habitat  currently 
occupied  by  persistent  wolf  packs  [i.e. 
core  recovery  areas)  constitute  a 
significant  portion  of  the  range.  These 
areas  are  not  likely  to  meaningfully 
contribute  to  the  representation, 
resiliency,  or  redundancy  at  a  level  such 
that  their  loss  would  result  in  a  decrease 
in  the  ability  to  conserve  the  species.  As 
noted  above,  if  we  determine  that  a 
portion  of  the  range  is  not  significant, 
we  need  not  determine  whether  the 
species  is  threatened  or  endangered 
there. 

In  summary,  we  have  determined  that 
none  of  the  existing  or  potential  threats, 
either  alone  or  in  combination  with 
others,  are  likely  to  cause  the  gray  wolf 
in  the  NRM  DPS  to  become  in  danger  of 
extinction  within  the  foreseeable  future 
throughout  all  or  any  significant  portion 
of  its  range  (assuming  Wyoming’s  wolf 
management  law  and  management  plan 
are  allowed  to  become  effective).  On  the 
basis  of  this  evaluation,  we  remove  the 
gray  wolf  in  the  NRM  DPS  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife. 

Effects  of  the  Rule 

Promulgation  of  this  final  rule  will 
affect  the  protections  afforded  to  the 
NRM  gray  wolf  DPS  under  the  Act. 
.Taking,  Interstate  commerce,  import, 
and  export  of  wolves  from  the  NRM  DPS 
are  no  longer  prohibited  under  the  Act. 
Other  State  and  Federal  laws  will  still 
regulate  take.  In  addition,  with  the 
removal  of  the  NRM  DPS  from  the  List 
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of  Endangered  eind  Threatened  Wildlife, 
Federal  agencies  are  no  longer  required 
to  consult  with  us  under  section  7  of  the 
Act  to  ensure  that  any  action 
authorized,  funded,  or  carried  out  hy 
them  is  not  likely  to  jeopardize  the 
species’  continued  existence.  This 
regulation  removes  the  now  obsolete 
nonessential  experimental  regulations 
designed  to  reduce  the  regulatory 
burden  in  parts  of  the  NRM  DPS.  No 
critical  habitat  has  been  designated  for 
the  NRM  DPS:  Thus,  50  CFR  17.95  is 
not  modified  by  this  regulation. 

Delisting  the  NRM  DPS  is  expected  to 
have  positive  effects  in  terms  of 
management  flexibility  to  the  State, 
Tribal,  and  local  governments. 

The  full  protections  of  the  Act  will 
still  continue  to  apply  to  wolves  in 
other  portions  of  the  lower  48  States 
outside  the  NRM  DPS  and  the  Western 
Great  Lakes  DPS.  The  Western  Great 
Lakes  DPS  was  established  and  removed 
from  the  List  of  Endangered  and 
Threatened  Wildlife  in  a  separate  action 
on  February  8,  2007  (72  CFR  6052). 

Post-Delisting  Monitoring 

Section  4(g)(1)  of  the  Act,  added  in 
the  1988  reauthorization,  requires  us  to 
implement  a  system,  in  cooperation 
with  the  States,  to  monitor  for  not  less 
than  5  years  the  status  of  all  species  that 
have  recovered  and  been  removed  from 
the  Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  (50  CFR  17.11  and 
17.12).  The  piurpose  of  this  post¬ 
delisting  monitoring  (PDM)  is  to  verify 
that  a  recovered  species  remains  secure 
from  risk  of  extinction  after  it  no  longer 
has  the  protections  of  the  Act.  Should 
relisting  be  required,  we  may  make  use 
of  the  emergency  listing  authorities 
under  section  4(b)(7)  of  the  Act  to 
prevent  a  significant  risk  to  the  well¬ 
being  of  any  recovered  species. 

Monitoring  Techniques — The  NRM 
area  was  intensively  monitored  for 
wolves  even  before  wolves  were 
documented  in  Montana  in  the  mid- 
1980s  (Weaver  1978;  Ream  and  Mattson 
1982,  pp.  379-381;  Kaminski  and 
Hansen  1984,  p.  v).  Numerous  Federal, 
State,  and  Tribal  agencies,  universities, 
and  special  interest  groups  assisted  in 
those  various  efforts.  Since  1979,  wolves 
have  been  monitored  using  standard 
techniques  including  collecting, 
evaluating,  and  following-up  on 
suspected  observations  of  wolves  or 
wolf  signs  by  natural  resource  agencies 
or  the  public;  howling  or  snow  tracking 
surveys  conducted  by  the  Service,  our 
university  and  agency  cooperators, 
volunteers,  or  interested  special  interest 
groups;  and  by  capturing,  radio- 
collaring,  and  monitoring  wolves.  We 
only  consider  wolves  and  wolf  packs  as 


confirmed  when  Federal,  State,  or  Tribal 
agency  verification  is  made  by  field  staff 
that  can  reliably  identify  wolves  and 
wolf  signs. 

The  wolf  monitoring  system  works  in 
a  hierarchical  nature.  Typically  we 
receive  a  report  (either  directly  or 
passed  along  by  another  agency)  that 
wolves  or  their  signs  were  observed.  We 
make  no  judgment  whether  the  report 
seems  credible  or  not  and  normally  just 
note  the  general  location  of  that 
observation.  Unless  breeding  results, 
reports  of  single  animals  are  not 
important  unless  tied  to  other  reports  or 
unusual  observations  that  elicit  concern 
(e.g.,  a  wolf  reported  feeding  on  a 
livestock  carcass).  Lone  wolves  can 
wander  long  distances  over  a  short 
period  of  time  (Mech  and  Boitani  2003, 
pp.  14-15)  and  may  be  almost 
impossible  to  find  again  or  confirm. 
However,  the  patterns  and  clusters  of 
those  individual  reports  are  very 
informative  and  critical  to  subsequent 
agency  decisions  about  where  to  focus 
agency  searches  for  wolf  pack  activity. 

When  we  receive  multiple  reports  of 
multiple  individuals  that  indicate 
possible  territoriality  emd  pair  bonding 
(the  early  stage  of  pack  formation),  or  a 
report  of  multiple  wolves  that  seems 
highly  credible  (usually  made  by  a 
biologist  or  experienced  outdoors- 
person),  we  typically  notify  the  nearest 
Federal,  State,  or  Tribal  natural 
resource/land  management  agency  and 
ask  them  to  be  on  the  alert  for  possible 
wolf  activity  during  the  normal  course 
of  their  field  activities.  Once  they  locate 
areas  of  suspected  wolf  activity,  we  may 
ask  experienced  field  biologists  to 
search  the  area  for  wolf  signs  (tracks, 
howling,  scats,  ungulate  kills). 
Depending  on  the  type  of  activity 
confirmed,  field  crews  may  decide  to 
capture  and  radio-collar  the  wolves. 
Radio-collared  wolves  are  then  located 
from  the  air  1  to  4  times  per  month 
dependent  on  a  host  of  factors  including 
funding,  personnel,  aircraft  availability, 
weather,  and  other  priorities.  At  the  end 
of  the  year,  we  compile  agency- 
confirmed  wolf  observations  to  estimate 
the  number  and  location  of  adult  wolves 
and  pups  that  were  likely  alive  on 
December  31  of  that  year.  These  data  are 
then  summarized  by  packs  to  indicate 
overall  population  size,  composition, 
and  distribution.  This  level  of  wildlife 
monitoring  is  intensive  and  the  results 
are  relatively  accurate  estimates  of  wolf 
population  distribution  and  structure 
(Service  et  al.  2007,  Table  1-4,  Figure  1- 
4).  This  monitoring  strategy  has  been 
used  to  estimate  the  NRM  wolf 
population  for  over  20  years. 

Montana,  Idaho,  and  Wyoming,  as 
well  as  Washington,  Oregon  and  Utah, 


have  committed  to  continue  monitoring 
wolf  populations,  according  to  their 
State  wolf  management  plans  (See  State 
plans  in  Factor  D)  or  in  other 
cooperative  agreements,  using 
techniques  similar  to  those  used  by  the 
Service  and  its  cooperators  (which  has 
included  the  States,  Tribes,  and  USDA- 
WS — the  same  agencies  that  will  be 
managing  and  monitoring  wolves  post¬ 
delisting).  The  States  have  committed  to 
continue  to  conduct  wolf  population 
monitoring  through  the  mandatory  5- 
year  PDM  period  that  is  required  by  the 
Act  (Idaho  2002,  p.  35;  Montana  2003, 
pp.  63,  78;  Wyoming  2007,  p.  12).  The 
States  also  have  committed  to  publish 
the  results  of  their  monitoring  efforts  in 
annual  wolf  reports  as  has  been  done 
since  1989  by  the  Service  and  its 
cooperators  (Service  et  al.  1989-2007). 
Other  States  and  Tribes  within  the  DPS 
adjacent  to  Montana,  Idaho,  and 
Wyoming  also  have  participated  in  this 
interagency  cooperative  wolf  monitoring 
system  for  at  least  the  past  decade,  and 
their  plans  commit  them  to  continue  to 
report  wolf  activity  in  their  State  and 
coordinate  those  observations  with 
other  States.  The  annual  reports  have 
also  documented  all  aspects  of  the  wolf 
management  program  including  staffing 
and  funding,  legal  issues,  population 
monitoring,  control  to  reduce  livestock 
and  pet  damage,  research  (predator-prey 
interactions,  livestock-wolf  conflict 
prevention,  disease  and  health 
monitoring,  publications,  etc.)  and 
public  outreach. 

Service  Review  of  the  Post-Delisting 
Status  of  the  Wolf  Population — To 
ascertain  wolf  population  distribution 
and  structure  and  to  analyze  if  the  wolf 
population  might  require  a  Service-led 
status  review  (to  determine  whether  it 
should  again  be  listed  under  the  Act), 
we  intend  to  review  the  State  and  any 
Tribal  annual  wolf  reports  for  the  first 
five  years  after  delisting.  The  status  of 
the  NRM  wolf  population  will  be 
estimated  by  estimating  the  numbers  of 
packs,  breeding  pairs,  and  total  numbers 
of  wolves  in  mid-winter  by  State  and  by 
recovery  area  throughout  the  post¬ 
delisting  monitoring  period  (Service  et 
al  2007,  Table  4,  Figure  1).  By 
evaluating  the  techniques  used  and  the 
results  of  those  wolf  monitoring  efforts, 
the  Service  can  decide  whether  further 
action,  including  relisting  is  warranted. 
In  addition,  the  States  and  Tribes  are 
investigating  other,  perhaps  more 
accurate  and  less  expensive,  ways  to 
help  estimate  and  describe  wolf  pack 
distribution  and  abundance  (Kunkel  et 
al.  2005;  Ausband  2006;  Mitchell  et  al. 
in  press;  Service  et  al.  2007,  Figure  1, 
Table  4). 
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Other  survey  methods  and  data  can 
become  the  ‘biological  equivalents’  of 
the  breeding  pair  definition  currently 
used  to  measure  recovery  (Mitchell  et 
al.  in  press).  Those  State  and  Tribal 
investigations  also  include  alternative 
ways  to  estimate  the  status  of  the  wolf 
population  and  the  numbers  of  breeding 
pairs  that  are  as  accurate,  but  less 
expensive,  than  those  that  are  currently 
used  (Ausband  2006;  Mitchell  et  al.  in 
press).  Although  not  compelled  by  the 
Act,  the  State  will  likely  continue  to 
publish  their  annual  wolf  population 
estimates,  in  cooperation  with  National 
Parks  and  Tribes,  after  the  5-year 
mandatory  wolf  population  monitoring 
required  by  the  Act  is  over  because  of 
mandatory  reporting  requirements  in 
Federal  funding  and  grant  programs  and 
the  high  local  and  national  public  and 
scientific  interest  in  NRM  wolves. 

We  fully  recognize  and  anticipate  that 
State  and  Tribal  laws  regarding  wolves 
and  State  and  Tribal  management  will 
change  through  time  as  new  knowledge 
becomes  available  as  the  States  and 
Tribes  gain  additional  experience  at 
wolf  management  and  conservation.  We 
will  base  any  analysis  of  whether  a 
status  review  and  relisting  are 
warranted  upon  the  best  scientific  and 
commercial  data  available  regarding 
wolf  distribution,  abundance,  and 
threats  in  the  NRM  DPS.  For  the  5-year 
PDM  period,  the  best  source  of  that 
information  will  be  the  States’  annual  or 
other  wolf  reports  and  publications.  We 
intend  to  post  those  annual  State  wolf 
reports  and  our  annual  review  and 
comment  on  the  status  of  the  wolf 
population  in  the  NRM  DPS  on  our  Web 
site  (http://westerngraywoIf.fws.gov/]  by 
approximately  April  1  of  each  following 
year.  During  our  annual  analysis  of  the 
States’  annual  reports  (which  will 
continue  for  5  years),  we  also  intend  to 
comment  on  any  threats  that  may  have 
increased  during  the  previous  year,  such 
as  significant  changes  in  a  State 
regulatory  framework,  habitat,  diseases, 
decreases  in  prey  abundance,  increases 
in  wolf-livestock  conflict,  or  other 
natural  and  man-caused  factors. 

Our  analysis  and  response  for  PDM  is 
to  track  changes  in  wolf  abundance, 
distribution,  and  threats  to  the 
population.  Four  scenarios  could  lead 
us  to  initiate  a  status  review  and 
analysis  of  threats  to  determine  if 
relisting  is  warranted  including:  (1)  If 
the  wolf  population  for  any  one  State 
falls  below  the  minimum  NRM  wolf 
population  recovery  level  of  10  breeding 
pairs  of  wolves  and  100  wolves  in  either 
Montana,  Idaho,  and  Wyoming  at  the 
end  of  the  year;  (2)  if  the  portion  of  the 
wolf  population  in  Montana,  Idaho,  or 
Wyoming  falls  below  15  breeding  pairs 


or  150  wolves  at  the  end  of  the  year  in 
any  one  of  those  States  for  3  consecutive 
years;  (3)  if  the  wolf  population  in 
Wyoming  outside  of  YW  falls  below  7 
breeding  pairs  for  3  consecutive  years; 
or  (4)  if  a  change  in  State  law  or 
management  objectives  would 
significantly  increase  the  threat  to  the 
wolf  population.  All  such  reviews 
would  be  made  available  for  public 
review  and  comment,  including  peer 
review  by  select  species  experts. 
Additionally,  if  any  of  these  scenarios 
occurred  during  the  mandatory  5-year 
PDM  period,  the  PDM  period  would  be 
extended  5  additional  years  firom  that 
point  in  that  State. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  rule  is 
not  significant  and  has  not  reviewed 
this  rule  under  Executive  Order  12866 
(E.O.  12866).  OMB  bases  its 
determination  upon  the  following  four 
criteria: 

(a)  Whether  the  rule  will  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of  the 
government.- 

(b)  Whether  the  rule  will  create 
inconsistencies  with  other  Federal 
agencies’  actions. 

(c)  Whether  the  rule  will  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients. 

(d)  Whether  the  rule  raises  novel  legal 
or  policy  issues. 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320 
implement  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.  C.  3501  et  seq.]. 
The  OMB  regulations  at  5  CFR  1320.3 
(c)  define  a  collection  of  information  as 
the  obtaining  of  information  by  or  for  an 
agency  by  means  of  identical  questions 
posed  to,  or  identical  reporting, 
recordkeeping,  or  disclosure 
requirements  imposed  on,  10  or  more 
persons.  Furthermore,  5  CFR 
1320.3(c)(4)  specifies  that  “ten  or  more 
persons”  refers  to  the  persons  to  whom 
a  collection  of  information  is  addressed 
by  the  agency  within  any  1 2-month 
period.  For  purposes  of  this  definition, 
employees  of  the  Federal  Government 
are  not  included.  The  Service  may  not 
conduct  or  sponsor  and  you  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

This  rule  does  not  contain  any 
collections  of  information  that  require 


approval  by  OMB  under  the  Paperwork 
Reduction  Act.  As  proposed  under  the 
Post-Delisting  Monitoring  section  above, 
populations  will  be  monitored  by 
Montana,  Idaho,  and  Wyoming  in 
accordance  with  their  Wolf  Management 
Plans.  We  do  not  anticipate  a  need  to 
request  data  or  other  information  from 
10  or  more  persons  during  any  12- 
month  period  to  satisfy  monitoring 
information  needs.  If  it  becomes 
necessary  to  collect  information  firom  10 
or  more  non-Federal  individuals, 
groups,  or  organizations  per  year,  we 
will  first  obtain  information  collection 
approval  from  OMB. 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
NEPA,  need  not  be  prepared  in 
connection  with  actions  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  the  Service’s  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 

1983  (48  FR  49244). 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this 
final  rule  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Government-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President’s 
memorandum  of  April  29, 1994, 
Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
coordinated  the  proposed  rule  and  this 
final  rule  with  the  affected  Tribes. 
Throughout  several  years  of 
development  of  earlier  related  rules  and 
the  proposed  rule,  we  have  endeavored 
to  consult  with  Native  American  tribes 
and  Native  American  organizations  in 
order  to  both  (1)  provide  them  with  a 
complete  understanding  of  the  proposed 
changes,  and  (2)  to  understand  their 
concerns  with  those  changes.  We  have 
fully  considered  their  comments  during 
the  development  of  this  final  rule.  If 
requested,  we  will  conduct  additional 
consultations  with  Native  American 
tribes  and  multitribal  organizations 
subsequent  to  this  final  rule  in  order  to 
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Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaska;  Gulf  of  Alaska;  2008 
and  2009  Final  Harvest  Specifications 
for  Groundfish 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  closures. 

SUMMARY:  NMFS  announces  2008  and 
2009  final  harvest  specifications, 
reserves  and  apportionments  thereof, 
Pacific  halibut  prohibited  species  catch 
(PSC)  limits,  and  associated 
management  measures  for  the 
groundfish  fishery  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
establish  harvest  limits  and  associated 
management  measures  for  groundfish 
during  the  2008  and  2009  fishing  years 
and  to  accomplish  the  goals  and 
objectives  of  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP).  The  intended  effect  of 
this  action  is  to  conserve  and  manage 
the  groundfish  resources  in  the  GOA  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

DATES:  The  2008  and  2009  final  harvest 
specifications  and  associated 
management  measures  are  effective  at 
1200  hrs,  Alaska  local  time  (A.l.t.), 
February  27,  2008,  through  2400  hrs, 
A.l.t.,  December  31,  2009. 

ADDRESSES:  Copies  of  the 
Supplementary  Information  Report  (SIR) 
to  the  Alaska  Groundfish  Harvest 
Specifications  Final  Environmental 
Impact  Statement  (Final  EIS),  Record  of 
Decision  (ROD),  and  Final  Regulatory 
Flexibility  Analysis  (FRFA)  prepared  for 
this  action  are  available  ft'om  the  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802,  Attn:  Ellen  Sebastian,  or 
from  the  Alaska  Region  Web  site  at 
http://www.fakr.noaa.gov.  Copies  of  the 
final  2007  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report  for  the 
groundfish  resources  of  the  GOA,  dated 
November  2007,  are  available  ft’om  the 
North  Pacific  Fishery  Management 
Council  (Council),  605  West  4th 
Avenue,  Suite  306,  Anchorage,  AK 
99510-2252,  phone  907-271-2809,  or 
from  its  Web  site  at  http:// 
www.fakr.noaa.gov/npfmc.  . 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Pearson,  Sustainable  Fisheries  Division, 
Alaska  Region,  907-481-1780,  or  e-mail 
at  tom.pearson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  of  the 
GOA  under  the  FMP.  The  Council 
prepared  the  FMP  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C.  1801 
et  seq.  Regulations  governing  U.S. 
fisheries  and  implementing  the  FMP 
appear  at  50  CFR  pculs  600,  679,  and 
680. 

The  FMP  and  its  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to 
specify  and  apportion  the  total 
allowable  catch  (TAC)  for  each  target 
species  and  for  the  “other  species” 
category,  and  the  sum  of  which  must  be 
within  the  optimum  yield  (OY)  range  of 
116,000  to  800,000  metric  tons  (mt).  The 
final  specifications  set  forth  in  Tables  1 
through  26  of  this  document  satisfy  this 
requirement.  For  2008,  the  sum  of  the 
TAC  amounts  is  262,826  mt.  For  2009, 
the  sum  of  the  TAC  amounts  is  279,264 
mt. 

50  CFR  679.20(c)(1)  further  requires 
NMFS  to  publish  and  solicit  public 
comment  on  proposed  annual  TACs, 
halibut  PSC  amounts,  and  seasonal 
allowances  of  pollock  and  inshore/ 
offshore  Pacific  cod.  The  proposed  GOA 
groundfish  specifications  and  Pacific 
halibut  PSG  allowances  for  2008  and 
2009  were  published  in  the  Federal 
Register  on  December  6,  2007  (72  FR 
68810).  Comments  were  invited  and 
accepted  through  January  7,  2008. 

NMFS  received  two  letters  of  comment 
on  the  proposed  specifications.  These 
letters  of  comment  are  summarized  in 
the  Response  to  Comments  section  of 
this  action.  In  December  2007,  NMFS 
consulted  with  the  Council  regarding 
the  2008  and  2009  harvest 
specifications.  After  considering  public 
comments  received,  as  well  as  biological 
and  economic  data  that  were  available 
at  the  Council’s  December  2007 
meeting,  NMFS  is  implementing  the 
2008  and  2009  final  harvest 
specifications,  as  recommended  by  the 
Council. 

Acceptable  Biological  Catch  (ABC)  and 
TAC  Specifications 

In  December  2007,  the  Council,  its 
Advisory  Panel  (AP),  and  its  Scientific 
and  Statistical  Committee  (SSC), 
reviewed  current  biological  and  harvest 
information  about  the  condition  of 
groundfish  stocks  in  the  GOA.  This 
information  was  compiled  by  the 
Council’s  GOA  Plan  Team  and  was 


presented  in  the  final  2007  SAFE  report 
for  the  GOA  groundfish  fisheries,  dated 
November  2007  (see  ADDRESSES).  The 
SAFE  report  contains  a  review  of  the 
latest  scientific  analyses  and  estimates 
of  each  species’  biomass  and  other 
biological  parameters,  as  well  as 
summaries  of  the  available  information 
on  the  GOA  ecosystem  and  the 
economic  condition  of  the  groundfish 
fisheries  off  Alaska.  From  these  data  and 
analyses,  the  Plan  Team  estimates  an 
ABC  for  each  species  or  species 
category. 

The  final  ABC  levels  are  based  on  the 
best  available  biological  and 
socioeconomic  information,  including 
projected  biomass  trends,  information 
on  assumed  distribution  of  stock 
biomass,  and  revised  methods  used  to 
calculate  stock  biomass.  The  FMP 
specifies  the  formulas,  or  tiers,  to  be 
used  to  compute  ABCs  and  overfishing 
levels  (OFLs).  The  formulas  applicable 
to  a  particular  stock  or  stock  complex 
are  determined  by  the  level  of  reliable 
information  available  to  fisheries 
scientists.  This  information  is 
categorized  into  a  successive  series  of 
six  tiers,  with  tier  one  representing  the 
highest  level  of  information  quality  ' 
available  and  tier  six  the  lowest  level  of 
information  quality  available. 

The  final  TAC  recommendations  were 
based  on  the  ABCs  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  sum  of  all  TACs  within  the  required 
OY  range  of  116,000  to  800,000  mt.  The 
Council  adopted  the  AP’s  TAC 
recommendations.  The  Council 
recommended  TACs  for  2008  and  2009 
equal  to  ABCs  for  pollock,  deep-water 
flatfish,  rex  sole,  sablefish.  Pacific  ocean 
perch,  shortraker  rockfish,  rougheye 
rockfish,  northern  rockfish,  pelagic  shelf 
rockfish,  thornyhead  rockfish,  demersal 
shelf  rockfish,  big  skate,  longnose  skate, 
and  other  skates.  The  Council 
recommended  TACs  for  2008  and  2009 
that  are  less  than  the  ABCs  for  Pacific 
cod,  flathead  sole,  shallow-water 
flatfish,  arrowtooth  flounder,  other 
rockfish,  and  Atka  mackerel.  None  of 
the  Council’s  recommended  TACs  for 
2008  and  2009  exceeds  the  final  ABC  for 
any  species  or  species  category.  The 
2008  and  2009  harvest  specifications 
approved  by  the  Secretary  of  Commerce 
(Secretary)  are  unchanged  from  those 
recommended  by  the  Council  and  are 
consistent  with  the  preferred  harvest 
strategy  alternative  in  the  Final  EIS. 
NMFS  finds  that  the  Council’s 
recommended  ABCs,  OFLs,  and  TACs 
are  consistent  with  the  biological 
condition  of  the  groundfish  stocks  as 
described  in  the  2007  SAFE  report  and 
approved  by  the  Council.  NMFS  also 
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finds  that  the  Council’s 
recommendations  for  OFL,  ABC,  and 
TAC  amounts  are  consistent  with  the 
biological  condition  of  groundhsh 
stocks  as  adjusted  for  other  biological 
and  socioeconomic  considerations, 
including  maintaining  the  total  TAC 
within  the  OY  range.  NMFS  reviewed 
the  Council’s  recommended  TAC 
specifications  and  apportionments  and 
approves  these  specifications  under  50 
CFR  679.20(c)(3)(ii).  The  apportionment 
of  TAC  amounts  among  gear  types, 
processing  sectors,  and  seasons  is 
discussed  below. 

Tables  1  and  2  list  the  final  2008  and 
2009  OFLs,  ABCs,  TACs,  and  area 
apportionments  of  groundfish  in  the 
GOA.  The  sums  of  the  2008  and  2009 
ABCs  are  536,201  mt  and  556,183  mt, 
respectively,  which  are  higher  than  the 
2007  ABC  sum  of  490,327  mt  (72  FR 
9676,  March  5,  2007). 

Specification  and  Apportionment  of 
TAC  Amounts 

As  in  2007,  the  SSC  and  Council 
recommended  that  the  method  of 
apportioning  the  sablefish  ABC  among 
managemeiit  areas  in  2008  and  2009 
include  commercial  fishery  and  siuvey 
data.  NMFS  stock  assessment  scientists 
believe  the  use  of  unbiased  commercial 
fishery  data  reflecting  catch-per-unit- 
effort  provides  a  desirable  input  for 
stock  distribution  assessments.  NMFS 
evaluates  the  use  of  commercial  fishery 
data  annually  to  ensure  unbiased 
information  is  included  in  stock 
distribution  models.  The  Council’s 
recommendation  for  sablefish  area 
apportionments  also  takes  into  account 
the  prohibition  on  the  use  of  trawl  gear 
in  the  Southeast  Outside  (SEO)  District 
of  the  Eastern  Regulatory  Area  and 
makes  available  5  percent  of  the 
combined  Eastern  Regulatory  Area 
ABCs  to  trawl  gear  for  use  as  incidental 
catch  in  other  directed  groundfish 
fisheries  in  the  West  Y^utat  (WYK) 
District  (§  679.20(a){4)(i)). 

Since  the  inception  of  a  State  of 
Alaska  (State)  managed  pollock  fishery 
in  Prince  William  Sound  (PWS),  the 
GOA  Plan  Team  has  recommended  the 
guideline  harvest  level  (GHL)  for  the 
pollock  fishery  in  PWS  be  deducted 
from  the  ABG  for  the  western  stock  of 
pollock  in  the  GOA  in  the  Western/ 
Central/West  Yakutat  (W/C/WYK)  Area. 
For  the  2008  and  2009  pollock  fisheries 
in  PWS,  the  State’s  GHL  is  1,650  mt. 

The  apportionment  of  annual  pollock 
TAC  among  the  Western  and  Central 
Regulatory  Areas  of  the  GOA  reflects  the 
seasonal  biomass  distribution  and  is 
discussed  in  greater  detail  below.  The 
annual  pollock  TAC  in  the  Western  and 
Central  Regulatory  Areas  of  the  GOA  is 


apportioned  among  Statistical  Areas 
610,  620,  and  630,  as  well  as  equally 
among  each  of  the  following  four 
seasons:  the  A  season  (January  20 
through  March  10),  the  B  season  (March 
10  through  May  31),  the  C  season 
(August  25  through  October  1),  and  the 
D  season  (October  1  through  November 
1)  (50  CFR  679.23(d)(2)(i)  through  (iv) 
and  679.20(a)(5)(iii)(B)). 

The  SSC,  AP,  and  Council  adopted 
the  Plan  Team’s  OFL  and  ABC 
recommendations  for  all  groundfish 
species  categories.  The  SSC,  AP,  and 
Council  recommended  apportionment 
of  the  ABC  for  Pacific  cod  in  the  GOA 
among  regulatory  areas  based  on  the 
three  most  recent  NMFS  summer  trawl 
surveys. 

The  2008  and  2009  Pacific  cod  TACs 
are  affected  by  the  State’s  fishery  for 
Pacific  cod  in  State  waters  in  the  Central 
and  Western  Regulatory  Areas,  as  well 
as  in  PWS.  The  SSC,  AP,  and  Council 
recommended  that  the  sum  of  all  State 
and  Federal  water  Pacific  cod  removals 
not  exceed  the  ABC.  Accordingly,  the 
Council  recommended  reducing  the 
2008  and  2009  Pacific  cod  TACs  from 
the  ABCs  in  the  Central  and  Western 
Regulatory  Areas  to  account  for  State 
GHLs.  Therefore,  the  2008  and  2009 
Pacific  cod  TACs  are  less  than  the  ABCs 
by  the  following  amounts:  (1)  Eastern 
GOA,  266  mt:  (2)  Central  GOA,  9,475 
mt;  and  (3)  Western  GOA,  6,483  mt. 
These  amounts  reflect  the  sum  of  the 
State’s  2008  and  2009  GHLs  in  these 
areas,  which  are  10  percent,  25  percent, 
and  25  percent  of  the  Eastern,  Central, 
and  Western  GOA  ABCs,  respectively. 
The  percentages  of  the  ABCs  used  to 
calculate  the  GHLs  for  the  State 
managed  Pacific  cod  fisheries  are 
unchanged  from  2007. 

NMFS  also  is  establishing  seasonal 
apportionments  of  the  annual  Pacific 
cod  TAC  in  the  Western  and  Central 
Regulatory  Areas.  Sixty  percent  of  the 
annual  TAC  is  apportioned  to  the  A 
season  for  hook-and-line,  pot,  and  jig 
gear  fr  om  January  1  through  June  10, 
and  for  trawl  gear  from  January  20 
through  June  10.  Forty  percent  of  the 
annual  TAC  is  apportioned  to  the  B 
season  for  hook-and-line,  .pot,  and  jig 
gear  from  September  1  through 
December  31,  and  for  trawl  gear  from 
September  1  through  November  1  (50 
CFR  679.23(d)(3)  and  679.20(a)(12)). 

As  in  2007,  NMFS  establishes  for 
2008  and  2009  an  A  season  directed 
fishing  allowance  (DFA)  for  the  Pacific 
cod  fisheries  in  the  GOA  based  on  the 
management  area  TACs  minus  the 
recent  average  A  season  incidental  catch 
of  Pacific  cod  in  each  management  area 
before  June  10  (§  679.20(d)(1)).  The  DFA 
and  incidental  catch  before  June  10  will 


be  managed  such  that  total  harvest  in 
the  A  season  will  be  no  more  than  60 
percent  of  the  annual  TAC.  Incidental 
catch  taken  after  June  10  will  continue 
to  accrue  against  the  B  season  TAC.  This 
action  meets  the  intent  of  the  Steller  Sea 
Lion  Protection  Measures  by  achieving 
temporal  dispersion  of  the  Pacific  cod 
removcds  and  by  reducing  the  likelihood 
of  harvest  exceeding  6(1  percent  of  the 
annual  TAC  in  the  A  season  (January  1 
through  June  10  for  hook-and-line,  pot, 
and  jig  gear;  January  20  through  June  10 
for  trawl  gear).  The  seasonal 
apportionments  of  the  annual  Pacific 
cod  TAC  are  discussed  in  greater  detail 
below. 

The  FMP  specifies  that  the  amount  for 
the  “other  species”  category  be  set  at  an 
amormt  less  than  or  equal  to  5  percent 
of  the  combined  TAC  amounts  for  target 
species.  The  final  2008  and  2009  annual 
GOA-wide  “other  species”  TACs  of 
4,500  mt  are  less  than  5  percent  of  the 
combined  TAC  amounts  for  target 
species.  The  sum  of  the  TACs  for  all 
GOA  groundfish  is  262,826  mt  for  2008 
and  279,264  mt  for  2009,  which  are 
within  the  OY  range  specified  by  the 
FMP.  The  sum  of  the  2008  TACs  is 
lower  and  the  sum  of  the  2009  TACs  is 
higher  than  the  2007  TAC  sum  of 
269,912  mt. 

Other  Rules  Affecting  the  2008  and 
2009  Harvest  Specifications 

Congress  granted  NMFS  specific 
statutory  authority  to  manage  Central 
GOA  rockfish  fisheries  in  Section  802  of 
the  Consolidated  Appropriations  Act  of 
2004  (Pub.  L.  108-199).  The  elements  of 
the  Central  Gulf  of  Alaska  Rockfish  Pilot 
Program  (Rockfish  Program)  are 
discussed  in  detajl  in  the  proposed  and 
final  rules  for  Amendment  68  to  the 
FMP  (71  FR  33040,  June  7,  2006,  and  71 
FR  67210,  November  20,  2006, 
respectively)  and  final  rule  revision  (72 
FR  37678,  July  11,  2007).  The  Rockfish 
Program  is  authorized  for  five  years, 
from  January  1,  2007,  until  December 
31,  2011. 

The  Rockfish  Program  allocates 
exclusive  harvesting  and  processing 
privileges  for  the  following  primary 
rockfish  species:  Northern  rockfish. 
Pacific  ocean  perch,  and  pelagic  shelf 
rockfish.  Secondary  species  are  those 
species  incidentally  harvested  during 
the  primary  rockfish  species  fisheries 
and  include  Pacific  cod,  rougheye 
rockfish,  shortraker  rockfish,  sablefish, 
and  thomyhead  rockfish.  The  Rockfish 
Program  also  allocates  a  portion  of  the 
total  GOA  halibut  mortality  limit 
annually  specified  under  §  679.21  to 
participants  based  on  historical  halibut 
mortality  rates  in  the  primary  rockfish 
species  fisheries.  The  2008  amounts  of 
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primary  rockfish  species,  secondary 
species,  and  halibut  mortality  to  be 
allocated  to  the  Rockfish  Program  will 
not  be  known  until  eligible  participants 
apply  for  participation  in  the  Rockfish 
Program  by  March  1,  2008.  These 
amounts  will  be  posted  on  the  Alaska 
Region  Web  site  at  http:// 
www.fakr.noaa.gov  when  they  become 
available  early  in  2008.  The  entry  level 
allocation  of  rockfish,  after  subtraction 
of  incidental  catch  amounts,  is  equal  to 
5  percent  of  the  Central  GOA  TAG  for 
Pacific  ocean  perch,  northern  rockfish, 
and  pelagic  shelf  rockfish.  Tables  8  and 
9  list  the  final  2008  and  2009  allocations 
of  rockfish  in  the  Central  GOA, 
respectively,  to  the  entry  level  fishery. 

The  Rockfish  Program  also  establishes 
catch  limits,  commonly  called 
“sideboards,”  to  limit  the  ability  of 
participants  eligible  for  this  program  to 
harvest  fish  in  fisheries  other  than  the 
Central  GOA  rockfish  fisheries. 
Sideboards  limit  harvest  in  the  specific 
rockfish  fisheries  in  the  Western  GOA 
and  in  the  WYK  District  and  the  amount 
of  halibut  bycatch  that  can  be  used  in 
certain  flatfish  fisheries.  Tables  19  and 
20  list  the  final  2008  and  2009  Rockfish 
Program  sideboard  limits  for  catcher/ 
processors  and  catcher  vessels  in  the 
Western  GOA  and  the  WYK  District. 
Table  21  lists  the  final  2008  and  2009 
Rockfish  Program  halibut  mortality 
limits  for  catcher/processors  and  catcher 
vessels. 

The  final  rule  to  implement 
Amendment  80  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  was  published  in  the 
Federal  Register  on  September  14,  2007 
(72  FR  52668).  Amendment  80  allocates 
several  Bering  Sea  and  Aleutian  Islands 
non-pollock  trawl  groundfish  TACs 
among  fishing  sectors,  and  facilitates  the 
formation  of  harvesting  cooperatives  in 
the  non-American  Fisheries  Act  (non- 
AFA)  trawl  catcher/processor  sector. 
Amendment  80  establishes  a  limited 
access  privilege  program  for  the  non- 
AFA  trawl  catcher/ processor  sector.  In 
order  to  limit  the  ability  of  participants 


eligible  for  the  Amendment  80  fisheries 
to  expand  their  harvest  efforts  in  the 
GOA,  Amendment  80  establishes 
groundfish  and  halibut  PSC  catch  limits 
for  Amendment  80  participants  in  the 
GOA.  Tables  22  and  23  list  the  final 

2008  and  2009  sideboard  limits  for 
Amendment  80  participants.  Table  24 
lists  the  final  2008  and  2009  halibut 
PSC  limits  for  Amendment  80 
participants  using  trawl  gear. 

In  April  2007,  the  Council 
recommended  Amendment  77  to  the 
GOA  FMP.  Amendment  77  would 
remove  dark  rockfish  from  the  pelagic 
shelf  rockfish  (PSR)  complex  in  the 
GOA  FMP  in  order  to  allow  the  State  to 
assume  management  of  dark  rockfish 
beginning  in  2009.  This  action  is 
necessary  to  allow  the  State  to 
implement  more  responsive,  regionally- 
based  management  measures  than  are 
ciurently  possible  under  the  FMP.  If 
Amendment  77  is  submitted  to  and 
approved  by  the  Secretary,  the  GOA- 
wide  overfishing  level  (OFL),  ABC,  and 
TAC  for  the  PSR  complex  in  2009 
would  be  reduced  by  approximately  250 
mt  ft-om  the  levels  listed  in  Table  2. 

Changes  From  the  Proposed  2008  and 

2009  Harvest  Specifications  in  the  GOA 

In  October  2007,  the  Council’s 
recommendations  for  the  proposed  2008 
and  2009  harvest  specifications  (72  FR 
68810,  December  6,  2007)  were  based 
largely  upon  information  contained  in 
the  final  2006  SAFE  report  for  the  GOA 
groundfish  fisheries,  dated  November 
2006  (see  ADDRESSES).  The  Council 
recommended  that  the  proposed  OFLs, 
ABCs,  and  TACs  established  for  the 
groundfish  fisheries  in  2008  (72  FR 
9676,  March  5,  2007  see  Table  2)  be 
rolled  over  to  2008  and  2009  pending 
completion  and  review  of  the  2007 
SAFE  report  at  its  December  2007 
meeting. 

The  2007  SAFE  report,  which  was  not 
available  when  the  Council  made  its 
recommendations  in  October  2007, 
contains  the  best  and  most  recent 
scientific  information  on  the  condition 
of  the  groundfish  stocks.  This  report 


was  considered  in  December  2007  by 
the  Council  when  it  made 
recommendations  for  the  final  2008  and 
2009  harvest  specifications.  Based  on 
the  final  2007  SAFE  report,  the  sum  of 
the  2008  final  TACs  for  the  GOA 
(262,826  mt)  is  23,347  mt  lower  than  the 
sum  of  the  proposed  2008  TACs 
(286,173  mt).  The  Ictfgest  2008  increases 
occurred  for  rougheye  rockfish,  from 
993  mt  to  1,286  mt  (30  percent 
increase);  for  other  skates,  from  1,617  mt 
to  2,104  mt  (30  percent  increase);  for 
flathead  sole,  from  9,258  mt  to  11,054 
mt  (19  percent  increase);  and  for  other 
rockfish,  from  1,482  mt  to  1,730  mt  (17 
percent  increase).  The  largest  decreases 
occurred  for  pollock,  from  81,467  mt  to 
60,810  mt  (34  percent  decrease);  for 
pelagic  shelf  rockfish,  from  6,622  mt  to 
5,227  mt  (27  percent  decrease);  for 
thornyhead  rockfish,  from  2,209  mt  to 
1,910  mt  (16  percent  decrease);  and  for 
sablefish,  ft'om  14,239  mt  to  12,730  mt 
(12  percent  decrease).  Other  increases  or 
decreases  in  2008  and  2009  are  within 
these  ranges. 

Compared  to  the  proposed  2008 
harvest  specifications,  the  Council’s 
final  2008  TAC  recommendations 
increase  fishing  opportunities  for 
species  for  which  the  Council  had 
sufficient  information  to  raise  TAC 
levels.  These  include  rex  sole,  flathead 
sole,  shallow-water  flatfish.  Pacific 
ocean  perch,  shortraker  rockfish, 
rougheye  rockfish,  other  rockfish,  and 
other  skates.  Conversely,  the  Council 
reduced  TAC  levels  to  provide  greater 
protection  for  several  species,  including 
pollock.  Pacific  cod,  deep-water  flatfish, 
sablefish,  northern  rockfish,  pelagic 
shelf  rockfish,  thornyhead  rockfish, 
demersal  shelf  rockfish,  and  big  skates. 
The  changes  in  the  final  rule  from  the 
proposed  rule  are  based  on  the  most 
recent  scientific  information  and 
implement  the  harvest  strategy 
described  in  the  proposed  rule  for  the 
harvest  specifications.  Tables  1  and  2 
list  the  2008  and  2009  final  OFL,  ABC, 
and  TAC  amounts  for  GOA  groundfish, 
respectively. 


Table  1.— Final  2008  ABCs,  TACs,  and  OFLs  of  Groundfish  for  the  Western/Central/West  Yakutat  (W/C/ 
WYK),  Western  (W),  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYK), 
Southeast  Outside  (SEO),  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska 

[Values  are  rounded  to  the  nearest  metric  ton] 


Species 

Area/district  ’ 

ABC 

TAC 

OFL 

Pollock  2  . 

Shumagin  (610) . 

17,602 

17  602 

Chirikof" (620)  . . 

19,181 

19,181 

n/a 

Kodiak  (630) . 

13,640 

13,640 

n/a 

t 

WYK  (640) . 

1,517 

1,517 

n/a 

Subtotal 


W/C/WYK 


51,940 


51,940 


72,110 
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Table  1.— Final  2008  ABCs,  TACs,  and  OFLs  of  Groundfish  for  the  Western/Central/West  Yakutat  (W/C/ 
WYK),  Western  (W),  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYK), 
Southeast  Outside  (SEO),  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska— Continued 

[Values  are  rounded  to  the  nearest  metric  ton] 


Species 

Area/district  ’ 

ABC 

TAC 

OFL 

SEO  (650)  . 

8,240 

8,240 

11,040 

Total . 

60,180 

60,180 

83,150 

Pacific  cod  3  . 

W . 

25,932 

19,449 

n/a 

C . 

37,901 

28,426 

n/a 

E  . . . 

2,660 

2,394 

n/a 

Total . . . 

66,493 

50,269 

88,660 

Flatfish  (deep-water) . 

W  . 

690 

690 

n/a 

C . 

6,721 

6,721 

n/a 

WYK  . 

965 

965 

n/a 

SEO . 

527 

527 

n/a 

Total . 

8,903 

8,903 

11,343 

Rex  sole . 

W . 

1,022 

1,022 

n/a 

C . 

6,731 

6,731 

n/a 

WYK  . 

520 

n/a 

SEO . 

859 

859 

n/a 

Total . 

9,132 

9,132 

11,933 

Flathead  sole  . ; . 

W  . 

12,507 

n/a 

C . 

28,174 

5,000 

n/a 

WYK  . 

3,420 

3,420 

n/a 

SEO . 

634 

634 

n/a 

Total . . 

44,735 

11,054 

55,787 

Flatfish  5  (shallow-water) . 

W  . 

26,360 

4,500 

n/a 

C  . 

29,873 

n/a 

WYK  . 

3,333 

3,333 

n/a 

SEO . 

1,423 

1,423 

n/a 

Total . 

60,989 

22,256 

74,364 

Arrowtooth  flounder . 

W  . 

30,817 

8,000 

n/a 

C  . 

167,936 

n/a 

WYK  . 

15,245 

n/a 

SEO . 

»  12,472 

2,500 

n/a 

Total . 

226,470 

43,000 

266,914 

Sablefish®  . 

W  . 

1,890 

1,890 

n/a 

C . . . 

n/a 

WYK  . 

1,950 

1,950 

n/a 

SEO . 

3,390 

3,390 

n/a 

Subtotal . 

E  (WYK  and  SEO)  . 

5,340 

5,340 

n/a 

Total . 

12,730 

12,730 

15,040 

Pacific  ocean  perch  ^  . 

W  . 

3,686 

3,686 

4,376 

c . ; . 

8,185 

8,185 

9,717 

WYK  . 

1,100 

n/a 

SEO . 

2,028 

2,028 

n/a 

Subtotal . 

E  (WYK  and  SEO)  . 

3,128 

3,128 

3,714 

Total . 

14,999 

14,999 

Shortraker  rockfish  » . 

W  . 

120 

120 

n/a 

C . 

315 

315 

n/a 

E  . 

463 

463 

n/a 

Total . 

898 

898 

1,197 

Rougheye  rockfish  ^  . 

W  . . 

125 

125 

n/a 
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Table  1  .—Final  2008  ABCs,  TACs,  and  OFLs  of  Groundfish  for  the  Western/Central/West  Yakutat  (W/C/ 
WYK),  Western  (W),  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYK), 
Southeast  Outside  (SEO),  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska— Continued 

[Values  are  rounded  to  the  nearest  metric  ton} 


Species 

Area/district  ’ 

ABC 

TAC 

OFL 

C . 

834 

834 

n/a 

E  . 

327 

327 

n/a 

1,286 

1,286 

1,548 

Other  rockfish ’0”  . 

357 

357 

n/a 

C . 

569 

569 

n/a 

WYK  . 

604 

n/a 

SEO . 

2,767 

n/a 

4,297 

1,730 

5,624 

W  . 

2,141 

n/a 

C . 

2,408 

n/a 

E  . 

0 

0 

n/a 

4,549 

4,549 

5,430 

Pelagic  shelf  rockfish  ’3  . 

W . 

1,003 

1,003 

n/a 

C . 

3,626 

3,626 

n/a 

WYK  . 

251 

251 

n/a 

SEO . 

347 

347 

n/a 

5,227 

5,227 

6,400 

Thomyhead  rockfish  . 

W  . 

267 

267 

n/a 

C . 

860 

860 

n/a 

E  . 

783 

783 

n/a 

Total . 

1,910 

1,910 

2,540 

Big  skates  . 

W  . 

632 

632 

n/a 

C . 

2,065 

2,065 

n/a 

E  . 

633 

633 

n/a 

Total . 

3,330 

3,330 

4,439 

Longnose  skates  . 

W  . 

78 

78 

n/a 

C . . . 

2,041 

2,041 

n/a 

E  . 

768 

768 

n/a 

Total  . 

2,887 

2,887 

3,849 

Other  skates . 

GW  . 

2,104 

2,104 

2,806 

Demersal  shelf  rockfish  . 

SEO . 

382 

382 

611 

Atka  mackerel  . 

GW  . 

4,700 

1,500 

6,200 

Other  species ''®  . 

GW  . 

n/a 

4,500 

n/a 

TotaP®  . . . 

536,201 

262,826 

665,642 

’  Regulatory  areas  and  districts  are  defined  at  50  CFR  679.2.  (W=Westem  Gulf  of  Alaska;  C=Central  Gulf  of  Alaska;  E=Eastem  Gulf  of  Alaska; 
WYK=West  Yakutat  District;  SEO=Southeast  Outside  District;  GW=Gulf-wide) 

2  Pollock  is  apportioned  in  the  Westem/Central  Regulatory  Areas  among  three  statistical  areas.  During  the  A  season,  the  apportionment  is 
based  on  an  adjusted  estimate  of  the  relative  distribution  of  pollock  biomass  of  approximately  26  percent,  49  percent,  and  24  percent  in  Statis¬ 
tical  Areas  610,  620,  and  630,  respectively.  During  the  B  season,  the  apportionment  is  based  on  the  relative  distribution  of  pollock  biomass  at  26 
percent,  60  percent,  and  14  percent  in  Statistical  Areas  610,  620,  and  630,  respectively.  During  the  C  and  D  seasons,  tho  apportionment  is 
based  on  the  relative  distribution  of  pollock  biomass  at  43  percent,  21  percent,  and  35  percent  in  Statistical  Areas  610,  620,  and  630,  respec¬ 
tively.  Tables  5  and  6  list  the  2008  and  2009  seasonal  apportionments  of  pollock.  In  the  WYK  District  and  SEO  Districts  of  the  Eastern  Regu- 
latoiy  Area,  pollock  is  not  divided  into  seasonal  allowances. 

3  The  annual  Pacific  cod  TAG  is  apportioned  60  percent  to  an  A  season  and  40  percent  to  a  B  season  in  the  Western  and  Central  Regulatory 
Areas  of  the  GOA.  Pacific  cod  is  allocated  90  percent  for  processing  by  the  inshore  component  and  10  percent  for  processing  by  the  offshore 
component  in  the  Western  and  Central  Regulatory  Areas  of  the  GOA.  Table  7  lists  the  2008  and  2009  seasonal  apportionments  and  component 
allocations  of  the  Pacific  cod  TAC. 

*  “Deep  water  flatfish”  means  Dover  sole,  Greenland  turbot,  and  deepsea  sole. 

5  "Shallow  water  flatfish"  means  flatfish  not  including  “deep  water  flatfish,”  flathead  sole,  rex  sole,  or  arrowtooth  flounder. 

^Sablefish  is  allocated  to  trawl  and  hook-and-line  gears  for  2008  and  to  trawl  gear  in  2009.  Tables  3  and  4  list  the  2008  and  2009  allocations 
of  sablefish. 

^  “Pacific  ocean  perch”  means  Sebastes  alutus. 

®  “Shortraker  rockfish”  means  Sebastes  borealis. 

3“Rougheye  rockfish”  means  Sebastes  aleutianus  (rougheye)  and  Sebastes  melanostictus  (blackspotted). 

’0  “Other  rockfish”  in  the  Western  and  Central  Regulatory  Areas  and  in  the  WYK  District  means  slope  rockfish  and  demersal  shelf  rockfish. 
The  category  “other  rockfish”  in  the  SEO  District  means  sloj^  rockfish. 
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“Slope  rockfish”  means  Sebastes  aurora  (aurora),  S.  melanostomus  (blackgill),  S.  paucispinis  (bocaccio),  S.  goodei  (chilipepper),  S.  crameri 
(darkblotch),  S.  elongatus  (greenstriped),  S.  variegatus  (harl^uin),  S.  wilsoni  (pygmy),  5.  babcocki  (redbanded),  S.  proriger  (redstripe),  S. 
zacentrus  (sharpchin),  S.  iordani  (shortbelly),  S.  brevispinis  (silvergrey),  S.  diploproa  (^itnose),  S.  saxicola  (stripetail),  S.  miniatus  (vermilion), 
and  S.  reedi  (yellowmouth).  In  the  Eastern  F^ulatory  Area  only,  slope  rockfish  also  includes  northern  rockfish,  S.  poly^nis. 

“Northern  rockfish"  means  Sebastes  polyspinis.  The  2  mt  ABC  tor  northern  rockfish  in  the  Eastern  Regulatory  Area  has  been  combined  with 
the  ABC  for  slope  rockfish  in  the  WYK  District. 

“Pelagic  shelf  rockfish”  means  Sebastes  citiatus  (dark),  S.  variabitis  (dusky),  S.  entomelas  (widow),  and  S.  ftavidus  (yellowtail). 

Big  stete  means  Raja  binoculata. 

’SLongnose  skate  means  Raja  rhina. 

Other  skates  means  Bathyraja  spp. 

“Demersal  shelf  rockfish”  means  Sebastes  pinniger  (canary),  S.  nebutosus  (china),  S.  caurinus  (copper),  S.  matiger  (quillback),  S. 
hetvomacutatus  (rosethom),  S.  nigrocinctus  (tiger),  and  S.  ruberrimus  (yelloweye). 

IB  “Other  species”  means  sculpins,  sharks,  squid,  and  octopus.  There  is  no  OFL  or  ABC  for  “other  species,”  the  TAC  for  “other  species”  is  set 
at  less  than  or  equal  to  5  percent  of  the  TACs  for  assessed  target  species. 

'Bjhe  total  ABC  and  OFl  is  the  sum  df  the  ABCs  and  OFLs  for  assessed  target  species. 

Table  2.— Final  2(X)9  ABCs,  TACs,  and  OFLs  of  Groundfish  for  the  Western/CentraiTWest  Yakutat  (W/C/ 
WYK),  Western  (W),  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYK), 
Southeast  Outside  (SEO),  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska 

[Values  are  rounded  to  the  nearest  metric  ton] 


Species 

Area/district ' 

ABC 

TAC  - 

OFL 

Pollock  2  . . 

Shumagin  (610) .  . 

23,700 

23,700 

n/a 

Chirikof  (620) . 

25,821 

25,821 

n/a 

• 

Kodiak  (630) . 

18,367 

18,367 

n/a 

WYK  (640) . 

2,042 

2,042 

n/a 

Subtotal . 

W/C/WYK  . 

69,930 

69,930 

95,940 

SEO  (650)  . 

8,240 

8.240 

11,040 

Total  . 

78,170 

78,170 

106,980 

Pacific  cod  3  . 

W . 

25,932 

19,449 

n/a 

C . 

37,901 

28,426 

n/a 

E  . 

2,660 

2,394 

n/a 

Total . . 

66,493 

Flatfish  ^  (deep-water) . 

W  . - . 

707 

707 

n/a 

C . 

6,927 

6,927 

n/a 

WYK  . 

995 

995 

n/a 

SEO . 

543 

543 

n/a 

Total . 

9,172 

11,583 

Rex  sole . 

W  . 

948 

948 

n/a 

C . . 

6,241 

6,241 

n/a 

WYK  . .* . 

483 

483 

n/a 

SEO . 

796 

796 

n/a 

Total  . 

6,468 

8,468 

- 1 

Flathead  sole  . 

W  . 

13,001 

2,000 

n/a 

c . : . 

29,289 

5,000 

n/a 

WYK  . 

3,556 

3,556 

n/a 

SEO . 

659 

659 

n/a 

Total . 

. * . 

46,505 

11,215 

57,962 

Flatfish  B  (shallow-water)  . 

w . 

26,360 

4,500 

n/a 

c . 

29,873 

13,000 

n/a 

WYK  . . . 

3,333 

3,333 

n/a 

SEO . 

1,423 

1,423 

n/a 

Total . 

60,989 

22,256 

74,364 

Arrowtooth  flounder . 

W  . . . 

31,080 

K8,000 

n/a 

C . 

169,371 

30,000 

n/a 

WYK  . 

15,375 

2,500 

n/a 

SEO . . 

12,579 

2,500 

n/a 

Total  . 

228,405 

43,000 

269,237 

.<^hlefiahB  . 

W  . 

1,727 

1,727 

n/a 

C . 

5,026 

5,026 

n/a 

WYK  . 

1,782 

1,782 

n/a 
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Table  2.— Final  2009  ABCs,  TACs,  and  OFLs  of  Groundfish  for  the  Western/Central/West  Yakutat  (W/C/ 
WYK),  Western  (W),  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYK), 
Southeast  Outside  (SEO),  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska— Continued 

[Values  are  rounded  to  the  nearest  metric  ton] 


Species 

Area/district  ’ 

ABC 

TAC 

OFL 

SEO . 

3,098 

3,098 

n/a 

Subtotal . 

E  (WYK  and  SEO)  . ; . 

4,880 

4,880 

n/a 

Total . 

11,633 

11,633 

12,924 

Pacific  ocean  perch  ’’  . 

W . 

3,704 

3,704 

4,397 

C . 

8,225 

8,225 

9,764 

WYK  . . 

1,105 

1,105 

n/a 

SEO . 

2,038 

2,038 

n/a 

Subtotal . 

E  (WYK  and  SEO) . . . 

3,143 

3,143 

3,732 

Total . /. . 

15,072 

15,072 

17,893 

Shortraker  rockfish® . 

W . 

120 

120 

'  n/a 

C . 

315 

315 

n/a 

- 

E  . 

463 

463 

n/a 

Total . 

898 

898 

1,197 

Rougheye  rockfish  ^  . 

W  . 

124 

1 

124 

n/a 

C . . . 

830 

830 

n/a 

E  . 

325 

325 

n/a 

Total . 

1,279 

1,279 

1,540 

Other  rockfish ’0”  . 

W  . 

357 

357 

C . 

569 

569 

n/a 

WYK  . 

604 

604 

n/a 

SEO . 

2,767 

200 

n/a 

Total . 

4,297 

1,730 

5,624 

Northern  rockfish  ’  ”  2  . 

w . 

2,047 

2,047 

n/a 

C . 

2,302 

2,302 

n/a 

E  . 

0 

0 

n/a 

Total . 

4,349 

4,349 

5,120 

Pelagic  shelf  rockfish  . 

W  . . . 

986 

986 

n/a 

C . 

3,566 

3,566 

n/a 

WYK  . 

247 

247 

n/a 

SEO . 

341 

341 

n/a 

Total . . . 

5,140 

5,140 

6,294 

Thomyhead  rockfish  . 

W  . 

267 

267 

n/a 

C . 

860 

860 

n/a 

E  . 

783 

783 

n/a 

Total . 

1,910 

1,910 

2,540 

Big  skates  . 

W  . 

632 

KV> 

C . 

2,065 

n/a 

E  . 

633 

633 

n/a 

Total . 

3,330 

3,330 

4,439 

Longnose  skates ’s  . 

W  . 

78 

78 

C . 

2,041 

2,041 

n/a 

E  . . . 

768 

768 

n/a 

Total . 

2,887 

2,887 

3,849 

Other  skates  . 

GW  . 

2  104 

2  104 

2  806 

Demersal  shelf  rockfish  . 

SEO . 

-wo 

382 

61 1 

Atka  mackerel  . 

GW  . 

1,500 

6,200 

Other  species  . 

GW  . 

n/a 

4,500 

n/a 
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Table  2.— Final  2009  ABCs,  TACs,  and  OFLs  of  Groundfish  for  the  Western/Central/West  Yakutat  (W/C/ 
WYK),  Western  (W),  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYK), 
Southeast  Outside  (SEO),  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska— Continued 

[Values  are  rounded  to  the  nearest  metric  ton] 


Species 

Area/district  ’ 

:  ABC 

TAC 

OFL 

ToteP8  . 

[  556,183 

279,264 

690,888 

. 

’  Regulatory  areas  and  districts  are  defined  at  50  CFR  679.2.  (W=Westem  Gulf  of  Alaska;  C=Central  Gulf  of  Alaska;  E=Eastem  Gulf  of  Alaska; 
WYK=West  Yakutat  District;  SEO=Southeast  Outside  District;  GW=Gulf-wide) 

2  Pollock  is  apportioned  in  the  Westem/Central  Regulatory  Areas  among  three  statistical  areas.  During  the  A  season,  the  apportionment  is 
based  on  an  adjusted  estimate  of  the  relative  distribution  of  pollock  biomass  of  approximately  26  percent,  49  percent,  and  24  percent  in  Statis¬ 
tical  Areas  610,  620,  and  630,  respectively.  During  the  B  season,  the  apportionment  is  based  on  the  relative  distribution  of  pollock  biomass  at  26 
percent,  60  percent,  and  14  percent  in  Statistical  Areas  610,  620,  and  630,  respectively.  During  the  C  arxl  D  seasons,  the  apportionment  is 
based  on  the  relative  distribution  of  pollock  biomass  at  43  percent,  21  percent,  and  35  percent  in  Statistical  Areas  610,  620,  and  630,  respec¬ 
tively.  Tables  5  and  6  list  the  2008  and  2009  seasonal  apportionments  of  pollock.  In  the  WYK  District  and  SEO  Districts  of  the  Eastern  Regu¬ 
latory  Area,  pollock  is  not  divided  into  seasonal  allowances. 

3  The  annual  Pacific  cod  TAG  is  apportioned  60  percent  to  an  A  season  and  40  percent  to  a  B  season  in  the  Western  and  Central  Regulatory 
Areas  of  the  GOA.  Pacific  cod  is  allocated  90  percent  for  processing  by  the  inshore  component  and  10  percent  for  processing  by  the  offshore 
component  in  the  Western  and  Central  Regulatory  Areas  of  the  GOA.  Table  7  lists  the  2008  and  2009  seasonal  apportionments  and  component 
allocations  of  the  Pacific  cod  TAC. 

“•  “Deep  water  flatfish”  means  Dover  sole,  Greenland  turbot,  and  deepsea  sole. 

5  “Shallow  water  flatfish"  means  flatfish  not  including  “deep  water  flatfish,”  flathead  sole,  rex  sole,  or  arrowtooth  flounder. 

®Sablefish  is  allocated  to  trawl  and  hook-and-line  gears  for  2008  and  to  trawl  gear  in  2009.  Tables  3  and  4  list  the  2008  and  2009  allocations 
of  sablefish. 

^  “Pacific  ocean  perch”  means  Sebastes  alutus. 

8  “Shortraker  rockfish”  means  Sebastes  borealis. 

8  “Rougheye  rockfish”  means  Sebastes  aleutianus  (rougheye)  and  Sebastes  melanostictus  (blackspotted). 

10  “Other  rockfish”  in  the  Western  and  Central  Regulatory  Areas  and  in  the  WYK  District  means  slope  rockfish  and  demersal  shelf  rockfish. 
The  category  “other  rockfish”  in. the  SEO  District  means  slope  rockfish. 

“Slope  rockfish”  means  Sebastes  aurora  (aurora),  S.  melanostomus  (blackgill),  S.  paucispinis  (bocaccio),  S.  goodei  (chilipepper),  S.  crameri 
(darkblotch),  S.  elongatus  (greenstriped),  S.  variegatus  (harlequin),  S.  wilsoni  (pygmy),  S.  babcocKi  (redbanded),  S.  proriger  (redstripe),  S. 
zacentrus  (sharpchin),  S.  jofdani  (shortbelly),  S.  brevispinis  (silvergrey),  S.  diploproa  (splitnose),  S.  saxicola  (stripetail),  S.  miniatus  (vermilion), 
and  S.  reedi  (yellowmouth).  In  the  Eastern  Regulatory  Area  only,  slope  rockfish  also  includes  northern  rockfish,  S.  polyspinis. 

’2  “Northern  rockfish”  means  Sebastes  polyspinis.  The  2  mt  ABC  for  northern  rockfish  in  the  Eastern  Regulatory  Area  has  been  combined  with 
the  ABC  for  slope  rockfish  in  the  WYK  District. 

’3  “Pelagic  shelf  rockfish”  means  Sebastes  ciliatus  (dark),  S.  variabilis  (dusky),  S.  ehtomelas  (widow),  and  S.  flavidus  (yellowtail). 

^‘'Big  skate  means  Raja  binoculata. 

’^Longnose  skate  means  Raja  rhina. 

’8  Other  skates  means  Bathyraja  spp. 

"Demersal  shelf  rockfish”  means  Sebastes  pinniger  (canary),  S.  nebulosus  (china),  S.  caurinus  (copper),  S.  maliger  (quillback),  S. 
helvomaculatus  (rosethom),  S.  nigrocinctus  (tiger),  and  S.  ruberrimus  (yelloweye). 

^8  “Other  species”  means  sculpins,  sharks,  squid,  and  octopus.  There  is  no  OFL  or  ABC  for  “other  species,”  the  TAC  for  “other  species”  is  set 
at  less  than  or  equal  to  5  percent  of  the  TACs  for  assessed  target  species. 

’8  The  total  ABC  and  OFL  is  the  sum  of  the  ABCs  and  OFLs  for  assessed  target  species. 


Apportionment  of  Reserves 

Section  679.20(b)(2)  requirtiS  20 
percent  of  each  TAC  for  pollock.  Pacific 
cod,  flatfish,  and  the  “other  species” 
category  be  set  aside  in  reserv  es  for 
possible  apportionment  at  a  later  date 
during  the  fishing  year.  In  2007,  NMFS 
reapportioned  all  the  reserves  in  the 
find  harvest  specifications.  For  2008 
and  2009,  NMFS  proposed 
reapportionment  of  all  the  reserves  in 
the  proposed  2008  and  2009  harvest 
specifications  published  in  the  Federal 
Register  on  December  6,  2007  (72  FR 
68810).  NMFS  received  no  public 
comments  on  the  proposed 
reapportiorunents.  For  the  final  2008 
and  2009  harvest  specifications,  NMFS 
reapportioned  as  proposed  all  the 
reserves  for  pollock.  Pacific  cod,  flatfish, 
and  “other  species.”  Specifications  of 
TAC  shown  in  Tables  1  and  2  reflect 
reapportionment  of  reserve  amounts  for 
these  species  and  species  groups. 


Allocations  of  the  Sablefish  TAC 
Amounts  to  Vessels  Using  Hook-and- 
Line  and  Trawl  Gear 

Section  679.20(a)(4)(i)  and  (ii)  require 
allocations  of  sablefish  TACs  for  each  of 
the  regulatory  areas  and  districts  to 
hook-and-line  and  trawl  gear.  In  the 
Western  and  Central  Regulatory  Areas, 
80  percent  of  each  TAC  is  allocated  to 
hook-and-line  gear,  and  20  percent  of 
each  TAC  is  allocated  to  trawl  gear.  In 
the  Eastern  Regulatory  Area,  95  percent 
of  the  TAC  is  allocated  to  hook-and-line 
gear,  and  5  percent  is  allocated  to  trawl 
gear.  The  trawl  gear  allocation  in  the 
Eastern  Regulatory  Area  may  only  be 
used  to  support  incidental  catch  of 
sablefish  in  directed  fisheries  for  other 
target  species  (§  679.20(a)(1)).  In 
recognition  of  the  trawl  ban  in  the  SEO 
District  of  the  Eastern  Regulatory  Area, 
the  Council  recommended  and  NMFS 
concurs  with  the  allocation  of  5  percent 
of  the  combined  Eastern  Regulatory 


Area  sablefish  TAC  to  trawl  gear  in  the 
WYK  District  and  the  remainder  of  the 
WYK  sablefish  TAC  be  available  to 
vessels  using  hook-and-line  gear.  As  a 
result,  NMFS  allocates  100  percent  of 
the  sablefish  TAC  in  the  SEO  District  to 
vessels  using  hook-and-line  gear.  The 
Council  recommended  that  the  hook- 
and-line  sablefish  TAC  be  established 
annually  to  ensure  that  the  Individual 
Fishery  Quota  (IFQ)  fishery  is 
conducted  concurrent  with  the  halibut 
IFQ  fishery  and  is  based  on  the  most 
recent  survey  information.  This 
recommendation  results  in  an  allocation 
of  267  mt  to  trawl  gear  and  1,683  mt  to 
hook-and-line  gear  in  the  WYK  District, 
and  3,390  mt  to  hook-and-line  gear  in 
the  SEO  District  in  2008,  and  244  mt  to 
trawl  gear  in  the  WYK  District  in  2009. 
Table  3  lists  the  allocations  of  the  2008 
sablefish  TACs  to  hook-and-line  and 
trawl  gear.  Table  4  lists  the  allocations 
of  the  2009  sablefish  TACs  to  trawl  gear. 
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Table  3.— Final  2008  Sablefish  TAG  Specifications  in  jhe  Gulf  of  Alaska  and  Allocations  to  Hook-and-Line 

AND  Trawl  Gear 


[Values  are  rounded  to  the  nearest  metric  ton] 


Area/district 

1 

TAC 

Hook-and-line 

apportionment 

Trawl  appor¬ 
tionment 

1,890 

1.512 

378 

5,500 

1,100 

1,950 

1,683 

267 

Southeast  Outside  . 

3,390 

3,390 

0 

12,730 

10,985 

_ I 

1,745 

’  Represents  an  allocation  of  5  percent  of  the  combined  Eastern  Regulatory  Area  sablefish  TAC  to  trawl  gear  in  the  WYK  District. 


Table  4.— Final  2009  Sablefish  TAC  Specifications  in  the  Gulf  of  Alaska  and  Allocation  to  Trawl  Gear 

[Values  are  rounded  to  the  nearest  metric  ton] 


Area/district 

TAC 

Hook-and-line 

apportion¬ 

ment’ 

Trawl  appor¬ 
tionment 

Western . 

1,727 

n/a 

345 

5,026 

n/a 

1,005 

1,782 

n/a 

244 

Southeast  Outside  . 

3,098 

n/a 

0 

Total . . . . 

11,633 

0 

1,595 

’  The  Council  recommended  that  specifications  for  the  hook-and-line  gear  sablefish  Individual  Fishery  Quota  fisheries  be  limited  to  1  year. 
2  Represents  an  allocation  of  5  percent  of  the  combined  Eastern  Regulatory  Area  sablefish  TAC  to  trawl  gear  in  the  WYK  District. 


Apportionments  of  Pollock  TAC  Among 
Seasons  and  Regulatory  Areas,  and 
Allocations  for  Processing  by  Inshore 
and  OfiEshore  Components 

In  the  GOA,  pollock  is  apportioned  by 
season  and  area,  and  is  further  allocated 
for  processing  by  inshore  and  offshore 
components.  Pursuant  to 
§  679.20(a){5)(iv)(B),  the  annual  pollock 
TAC  specified  for  the  Western  and 
Centr^  Regulatory  Areas  of  the  GOA  is 
apportion^  into  four  equal  seasonal 
allowances  of  25  percent.  As  established 
by  §  679.23{d)(2)(i)  through  (iv),  the  A, 

B,  C,  cuid  D  season  allowances  are 
available  finm  January  20  to  March  10, 
March  10  to  May  31,  August  25  to 
October  1,  and  October  1  to  November 
1,  respectively. 

Pollock  TACs  in  the  Western  and 
Central  Regulatory  Areas  of  the  GOA  are 
apportioned  among  Statistical  Areas 
610,  620,  and  630.  In  the  A  and  B 
seasons,  the  apportionments  are  in 
proportion  to  the  distribution  of  pollock 
biomass  based  on  the  four  most  recent 
NMFS  winter  surveys.  In  the  C  and  D 
seasons,  the  apportionments  are  in 
proportion  to  the  distribution  of  pollock 
biomass  based  on  the  four  most  recent 
NMFS  summer  surveys.  For  2008  and 


2009,  the  Council  recommends  and 
NMFS  approves  averaging  the  winter 
and  summer  distribution  of  pollock  in 
the  Central  Regulatory  Area  for  the  A 
season.  The  average  is  intended  to 
reflect  the  distribution  of  pollock  and 
the  performance  of  the  fishery  in  the 
area  dining  the  A  season  for  the  2008 
and  2009  fishing  years.  Within  any 
fishing  year,  the  amount  by  which  a 
seasonal  allowance  is  imderharvested  or 
overharvested  may  be  added  to,  or 
subtracted  from,  subsequent  seasonal 
allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator.  The  rollover  amount  of 
unharvested  pollock  is  limited  to  20 
percent  of  the  seasonal  apportionment 
for  the  statistical  area.  Any  unharvested 
pollock  above  the  20  percent  limit  could 
be  further  distributed  to  the  other 
statistical  areas,  in  proportion  to  the 
estimated  biomass  in  the  subsequent 
season  in  those  statistical  areas 
(§  679.20{a){5)(iv)(B)).  The  WYK  and 
SEO  District  pollock  TACs  of  1,517  mt 
and  8,240  mt,  respectively,  in  2008,  and 
2,042  mt  and  8,240  mt,  respectively,  in 
2009,  are  not  allocated  by  season. 

Section  679.20(a)(6){i)  requires  the 
allocation  of  100  percent  of  the  pollock 


TAC  in  all  regulatory  areas  and  all 
seasonal  allowances  to  vessels  catching 
pollock  for  processing  by  the  inshore 
component  after  subtracting  amounts 
projected  by  the  Regional  Administrator 
to  be  caught  by,  or  delivered  to,  the 
offshore  component  incidental  to 
directed  fishing  for  other  groundfish 
species.  The  amount  of  pollock 
available  for  harvest  by  vessels 
harvesting  pollock  for  processing  by  the 
offshore  component  is  that  amount 
actually  taken  as  incidental  catch  during 
directed  fishing  for  groundfish  species  • 
other  than  pollock,  up  to  the  maximum 
retainable  amounts  allowed  by 
§  679.20(e)  and  (f).  At  this  time,  these 
incidental  catch  amounts  are  unknown 
and  will  be  determined  during  the 
fishing  year. 

The  2008  and  2009  seasonal  biomass 
distribution  of  pollock  in  the  Western 
and  Central  Regulatory  Areas,  area 
apportionments,  and  seasonal 
apportionments  for  the  A,  B,  C,  and  D 
seasons  are  summarized  in  Tables  5  and 
6,  except  that  amounts  of  pollock  for 
processing  by  the  inshore  and  offshore 
components  are  not  shown. 
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Table  5.— Final  2008  Distribution  of  Pollock  in  the  Central  and  Western  Regulatory  Areas  of  the  Gulf  of 
Alaska;  Seasonal  Biomass  Distribution,  Area  Apportionments;  and  Seasonal  Allowances  of  Annual  TAG 

[Values  are  rounded  to  the  nearest  metric  ton] 


Season 

Shumagin 
(area  610) 

Chirikof 
(area  620) 

Kodiak 
(area  630) 

TotaP 

A . 

3,322  (26.35%) 

6,215  (49.30%) 

3,069  (24.35%) 

12,606  (100%) 

B . 

3,321  (26.35%) 

7,576  (60.09%) 

1,709  (13.56%) 

12,606  (100%) 

c . : . 

5,480  (43.47%) 

2,695  (21.38%) 

4,431  (35.15%) 

12,606  (100%) 

D  . 

5,479  (43.47%) 

2,695  (21.38%) 

4,431  (35.15%) 

12,605  (100%) 

Annual  Total  . 

17,602 

19,181 

13,640 

50,423 

^  The  WYK  and  SEO  District  pollock  TACs  are  not  allocated  by  season  and  are  not  included  in  the  total  pollock  TACs  shown  in  this  table. 

Note:  As  established  by  §679.23(d)(2)(i)  through  (iv),  the  A,  B,  C,  and  D  season  allowances  are  available  from  January  20  to  March  10, 
March  10  to  May  31,  August  25  to  October  1,  and  October  1  to  November  1,  respectively.  The  amounts  of  pollock  for  processing  by  the  inshore 
and  offshore  components  are  not  shown  in  this  table. 

Table  6.— Final  2009  Distribution  of  Pollock  in  the  Central  and  Western  Regulatory  Areas  of  the  Gulf  of 
Alaska;  Seasonal  Biomass  Distribution,  Area  Apportionments;  and  Seasonal  Allowances  of  Annual  TAC 

[Values  are  rounded  to  the  nearest  metric  ton] 


Season 

Shumagin 
(area  610) 

Chirikof 
(area  620) 

Kodiak 
(area  630) 

Total  1 

A . 

4,472  (26.35%) 

8,367  (49.30%) 

4,133  (24.35%) 

16,972  (100%) 

B . 

4,472  (26.35%) 

10,198  (60.09%) 

2,302  (13.56%) 

16,972  (100%) 

C  . 

7,378  (43.47%) 

3,628  (21 .38%) 

5,966  (35.15%) 

16,972  (100%) 

D  . 

7,378  (43.47%) 

3,628  (21.38%) 

5,966  (35.15%) 

16,972  (100%) 

Annual  Total  . 

23,700 

^  25,821 

18,367 

67,888 

’  The  WYK  and  SEO  District  pollock  TACs  are  not  allocated  by  season  and  are  not  included  in  the  total  pollock  TACs  shown  in  this  table. 

Note:  As  established  by  §  679.23(d)(2)(i)  through  (iv),  the  A,  B,  C,  and  D  season  allowarKes  are  available  from  January  20  to  March  10, 
March  10  to  May  31,  August  25  to  October  1,  and  October  1  to  November  1,  respectively.  The  amounts  of  pollock  for  processing  by  the  inshore 
and  offshore  components  are  not  shown  in  this  table. 


Seasonal  Apportionments  of  Pacific 
Cod  TAC  and  Allocations  for 
Processing  of  Pacific  Cod  TAC  Between 
Inshore  and  Offehore  Components 

Pacific  cod  fishing  is  divided  into  two 
seasons  in  the  Western  and  Central 
Regulatory  Areas  of  the  GOA.  For  hook- 
and-line,  pot,  and  jig  gear,  the  A  season 
is  January  1  through  June  10,  and  the  B 
season  is  September  1  through 
December  31.  For  trawl  gear,  the  A 
season  is  January  20  through  June  10, 
and  the  B  season  is  September  1  through 
November  1  {§  679.23(d)(3)).  After 
subtracting  incidental  catch  from  the  A 

Table  7 


season,  60  percent  of  the  annual  TAC 
will  be  available  as  a  DFA  during  the  A 
season  for  the  inshore  and  offshore 
components.  The  remaining  40  percent 
of  the  annual  TAC  will  be  available  for 
harvest  during  the  B  season.  The 
seasonal  allocations  will  be  apportioned 
between  the  inshore  and  offshore 
components,  as  provided  in 
§  679.20(a)(6)(ii).  Under 
§  679.20(a)(ll)(ii),  any  overage  or 
underage  of  the  Pacific  cod  allowance 
from  the  A  season  may  be  subtracted 
from  or  added  to  the  subsequent  B 
season  allowance. 


Section  679.20(a)(6)(ii)  requires 
allocation  of  the  TAC  apportionments  of 
Pacific  cod  in  all  regulatory  areas  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  and  offshore 
components.  Ninety  percent  of  the 
Pacific  cod  TAC  in  each  regulatory  area 
is  allocated  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component.  The  remaining  10  percent 
of  the  TAC  is  allocated  to  vessels 
catching  Pacific  cod  for  proces  5ing  by 
the  offshore  component.  Table  7  lists 
the  seasonal  apportionments  and 
allocations  of  the  final  2008  and  2009 
Pacific  cod  TACs. 


.—Final  2008  and  2009  Seasonal  Apportionments  and  Allocation  of  Pacific  cod  TAC  Amounts  in  the 
Gulf  of  Alaska;  Allocations  for  Processing  by  the  Inshore  and  Offshore  Components 

[Values  are  rounded  to  the  nearest  metric  ton] 


Component  allocation 


Season 

Regulatory  area 

TAC 

Inshore  (90%) 

I  Offshore 

!  (10%) 

Western . 

19,449 

17,504 

1,945 

A  season  (60%)  . 

1 1 ,669 

10,502 

1,167 

B  season  (40%)  . 

7,780 

7,002 

i  778 

Central . 

28,426 

25,583 

I  2,843 

A  season  (60%)  . 

17,056 

15,350 

1,706 

B  season  (40%)  . 

1 1 ,370 

10,233 

1,137 

Eastern . 

2,394 

2.155  i 

I 

1  239 

1 _ 

fl 
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'  Table  7.— Final  2008  and  2009  Seasonal  Apportionments  and  Allocation  of  Pacific  cod  TAC  Amounts  in  the 
Gulf  of  Alaska;  Allocations  for  Processing  by  the  Inshore  and  Offshore  Components— Continued 

[Values  are  rounded  to  the  nearest  metric  ton] 


i 

1 

1 - - 

Component  allocation 

Season 

Regulatory  area 

TAC  1 

_ i 

Inshore  (90%) 

Offshore 
(10%)  • 

50,269  j 

45,242 

5,027 

Demersal  Shelf  Rockfish  (DSR) 

In  a  commercial  fisheries  news  release 
dated  December  11,  2007,  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
announced  the  opening  of  directed 
fishing  for  DSR  in  the  Northern 
Southeast  Inside  (NSEI)  and  the 
Southern  Southeast  Inside  (SSEI) 
Subdistricts  of  the  Eastern  Gulf  of 
Alaska  at  900  hours,  A.l.t.,  January  5, 
2008.  During  the  week  of  January  21, 
2008,  ADF&G  announced  future 
openings  of  directed  fishing  for  DSR  in 
the  Southeast  Outside  District  (SEO) 
following  the  International  Pacific 
Halibut  Commission’s  (IPHC)  annual 
meeting  held  January  15-18,  2008.  DSR 
harvest  in  the  halibut  fishery  is  linked 
to  the  halibut  quota,  therefore  ADF&G 
cannot  estimate  potential  DSR 
incidental  catch  in  that  fishery  until 
those  quotas  are  established.  NMFS 
reminds  all  fishermen  that  full  retention 
of  all  DSR  by  federally  permitted 
catcher  vessels  using  hook-and-line  or 
jig  gear  fishing  for  groundfish  and 


Pacific  halibut  in  the  SEO  District  of  the 
GOA  is  required  {§  679.20(j)}. 

Apportionments  to  the  Central  GOA 
Rockfish  Pilot  Program 

Sections  679.81(a)(1)  and  (2)  require 
the  allocation  of  the  primary  rockfish 
species  TACs  in  the  Central  Regulatory 
Area  after  deducting  incidental  catch 
needs  in  other  directed  groundfish 
fisheries,  to  participants  in  the  Rockfish 
Pilot  Program.  Five  percent  (2.5  percent 
to  trawl  gear  and  2.5  percent  to  fixed 
gear)  of  the  final  TACs  for  Pacific  ocean 
perch,  northern  rockfish,  and  pelagic 
shelf  rockfish  in  the  Central  Regulatory 
Area  are  allocated  to  the  entry  level 
rockfish  fishery  and  the  remaining  95 
percent  to  those  vessels  eligible  to 
participate  in  the  Rockfish  Program. 
NMFS  is  setting  aside  in  2008  and  2009 
incidental  catch  amounts  (ICAs)  of  200 
mt  of  Pacific  ocean  perch,  100  mt  of 
northern  rockfish,  and  100  mt  of  pelagic 
shelf  rockfish  for  other  directed  fisheries 
in  the  Central  Regulatory  Area.  These 


amounts  are  based  on  the  2003  through 
2007  average  incidental  catch  in  the 
Central  Regulatory  Area  by  these  other 
groundfish  fisheries. 

Section  679.83(a)(l)(i)  requires 
allocations  to  the  trawl  entry  level 
fishery  to  be  made  first  from  the 
allocation  of  Pacific  ocean  perch 
available  to  the  rockfish  entry  level 
fishery.  If  the  amount  of  Pacific  ocean 
perch  available  for  allocation  is  less 
than  the  total  allocation  allowable  for 
trawl  catcher  vessels  in  the  rockfish 
entry  level  fishery,  then  northern 
rockfish  and  pelagic  shelf  rockfish  must 
be  allocated  to  trawl  catcher  vessels. 
Allocations  of  Pacific  ocean  perch, 
northern  rockfish,  and  pelagic  shelf 
rockfish  to  longline  gear  vessels  must  be 
made  after  the  allocations  to  trawl  gear. 

Tables  8  and  9  list  the  final  2008  and 
2009  allocations  of  rockfish  in  the 
Central  GOA  to  trawl  and  longline  gear 
in  the  entry  level  rockfish  fishery, 
respectively. 


Table  8.— Final  2008  Allocations  of  Rockfish  in  the  Central  Gulf  of  Alaska  to  Trawl  and  Longline  Gear^ 

IN  THE  Entry  Level  Rockfish  Fishery 

[Values  are  rounded  to  nearest  mt] 


Species 

TAC 

r~ - 1 

Incidental 

catch 

allowance 

TAC  minus 
ICA 

1 

5%  TAC 
minus  ICA 

1 

2.5%  TAC 
minus  ICA 

j 

Entry  level 
trawl 

allocation 

Entry  level 
longline 
allocation 

Pacific  ocean  perch  . 

8,185 

200 

7,985 

399 

200 

345 

54 

Northern  rockfish . 

2,408 

100 

2,308 

115 

58 

0 

115 

Pelagic  shelf  rockfish  . 

3,626 

100  1 

3,526 

176 

88 

0 

176 

Total  . 

14,219 

400 

13,819 

691 

1 

i  345 

345 

345 

^  Longline  gear  includes  jig  and  hook-and-line  gear. 


Table  9.— Final  2009  Allocations  of  Rockfish  in  the  Central  Gulf  of  Alaska  to  Trawl  and  Longline  Gear  ' 

IN  THE  Entry  Level  Rockfish  Fishery 

[Values  are  rounded  to  nearest  mt] 


Species 

TAC 

Incidental 

catch 

allowance 

i 

TAC  minus 
ICA 

5%  TAC 
minus  ICA 

2.5%  TAC 
minus  ICA 

Entry  level 
trawl 

allocation 

Entry  level 
longline 
allocation 

Pacific  ocean  perch  . . . 

8,225 

200 

8,025 

401 

201 

- j 

342 

1 - 

59 

Northern  rockfish . : . 

2,302 

100 

2,202 

110 

55 

0 

110 

Pelagic  shelf  rockfish  . 

3,566 

100 

3,466 

173 

87 

0 

173 

Total  . 

14,093 

400 

13,693 

1 

685 

342 

342 

342 

'  Longline  gear  includes  jig  and  hook-and-line  gear. 
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Halibut  PSC  Limits 

Section  679.21(d)  establishes  the 
annual  halibut  PSC  limit 
apportionments  to  trawl  and  hook-and-  * 
line  gear  and  permits  the  establishment 
of  apportionments  for  pot  gear.  In 
December  2007,  the  Council 
recommended  that  NMFS  maintain  the 
2007  halibut  PSC  limits  of  2,000  mt  for 
the  trawl  fisheries  and  300  mt  for  the 
hook-and-line  fisheries.  Ten  mt  of  the 
hook-and-line  limit  is  further  allocated 
to  the  DSR  fishery  in  the  SEO  District. 
The  DSR  fishery  is  defined  at 
§  679.2l(d){4)(iii)(A).  This  fishery  has 
been  apportioned  10  mt  in  recognition 
of  its  small-scale  harvests.  Most  vessels 
in  the  DSR  fishery  are  less  than  60  ft 
(18.3  m)  length  overall  (LOA)  and  are 
exempt  from  observer  coverage. 
Therefore,  observer  data  are  not 
available  to  verify  actual  bycatch 
amounts.  NMFS  assumes  the  halibut 
bycatch  in  the  DSR  fishery  is  low 
because  of  the  short  soak  times  for  the 
gear  and  duration  of  the  DSR  fishery. 
Also,  the  DSR  fishery  occurs  in  the 
winter  when  less  overlap  occurs  in  the 
distribution  of  DSR  and  halibut. 

Section  679.21(d)(4)(i)  authorizes  the 
exemption  of  specified  non-trawl 
fisheries  from  the  halibut  PSC  limit. 
NMFS,  after  consultation  with  the 
Council,  exempts  pot  gear,  jig  gear,  and 
the  sablefish  IFQ  hook-and-line  gear 
fishery  ft’om  the  non-trawl  halibut  limit 
for  2008  and  2009.  The  Council 


recommended  these  exemptions 
because  (1)  the  pot  gear  fisheries  have 
low  annual  halibut  bycatch  mortality 
(averaging  18  mt  annually  firom  2001 
through  2007):  (2)  the  halibut  and 
sablefish  IFQ  fisheries  have  low  halibut 
bycatch  mortality  because  the  IFQ 
program  requires  retention  of  legal-sized 
halibut  by  vessels  using  hook-and-line 
gear  if  a  halibut  IFQ  permit  holder  is 
aboard  and  is  holding  unused  halibut 
IFQ;  and  (3)  halibut  mortality  for  the  jig 
gear  fisheries  is  assumed  to  be 
negligible.  Halibut  mortality  is  assumed 
to  be  negligible  in  the  jig  gear  fisheries 
given  the  small  amount  of  groundfish 
harvested  by  jig  gear  (averaging  323  mt 
annually  from  2001  through  2006  and 
51  mt  through  December  31,  2007),  the 
selective  nature  of  jig  gear,  and  the  high 
survival  rates  of  halibut  caught  and 
released  with  jig  gear. 

Section  679.2ird)(5)  gives  NMFS  the 
authority  to  seasonally  apportion  the 
halibut  PSC  limits  after  consultation 
with  the  Council.  The  FMP  and 
regulations  require  the  Council  and 
NMFS  consider  the  following 
information  in  seasonally  apportioning 
halibut  PSC  limits:  (1)  Seasonal 
distribution  of  halibut;  (2)  seasonal 
distribution  of  target  groundfish  species 
relative  to  halibut  distribution;  (3) 
expected  halibut  bycatch  needs  on  a 
seasonal  basis  relative  to  changes  in 
halibut  biomass  and  expected  catch  of 
target  groundfish  species:  (4)  expected 


bycatch  rates  on  a  seasonal  basis;  (5) 
expected  changes  in  directed  groimdfish 
fishing  seasons:  (6)  expected  actual  start 
of  fishing  effort;  and  (7)  economic 
effects  of  establishing  seasonal  halibut 
allocations  on  segments  of  the  target 
groundfish  industry. 

The  final  2007  and  2008  groundfish 
harvest  specifications  (72  FR  9676, 
March  5,  2007)  summarized  the  Council 
and  NMFS’s  findings  with  respect  to 
each  of  these  FMP  considerations.  The 
Council  and  NMFS’s  findings  for  2008 
and  2009  are  unchanged  from  2007.  The 
opening  dates  and  halibut  PSC 
limitations  for  vessels  using  trawl  gear 
participating  in  the  Rockfish  Program  in 
the  Central  Regulatory  Area  are 
described  in  the  final  rule  to  implement 
the  Rockfish  Program  (71  FR  67210, 
November  20,  2006). 

NMFS  concurs  in  the  Council’s 
recommendations  listed  in  Table  10, 
which  shows  the  final  2008  and  2009 
Pacific  halilbut  PSC  limits,  allowances, 
and  apportionments.  Sections 
679.21(d)(5)(iii)  and  (iv)  specify  that  any 
underages  or  overages  of  a  seasonal 
apportionment  of  a  PSC  limit  will  be 
deducted  firom  or  added  to  the  next 
respective  seasonal  apportionment 
within  the  fishing  year.  The  information 
to  establish  the  halibut  PSC  limits  was 
obtained  firom  the  2007  SAFE  report, 
NMFS,  ADF&G,  the  IPHC,  and  public 
testimony. 


Table  10.— Final  2008  and  2009  Pacific  Halibut  PSC  Limits,  Allowances,  and  Apportionments 

[Values  are  in  metric  tons] 


Trawl  gear 


Hook-and-line  gear ' 


r' 


Season 


Amount 


Other  than  DSR 


DSR 


Season 

Amount 

January  1-June  10 . 

June  10-September  1  . 

September  1 -December  31 

n/a . 

n/a . 

250  (86%) 
5(2%) 
35  (12%) 
n/a 
n/a 

n/a . 

290  (100%) 

Season 


Amount 


January  20-April  1  . 

April  1-^uly  1  . 

July  1 -September  1  . 

September  1 -October  1 
October  1 -December  31 


550  (27.5%) 
400  (20%) 
600  (30%) 
150  (7.5%) 
300(15%) 


Total  .  2,000  (100%) 


January  1 -December  31 


10  (100%) 


10  (100%) 


^  The  Pacific  halibut  PSC  limit  for  hook-and-line  gear  is  allocated  to  the  demersal  shelf  rockfish  (DSR)  fishery  and  fisheries  other  than  DSR. 
The  hook-and-line  sablefish  fishery  is  exempt  from  halibut  PSC  limits. 


Section  679.21(d)(3)(ii)  authorizes 
further  apportionment  of  the  trawl 
halibut  PSC  limit  to  trawl  fishery 
categories.  The  annual  apportionments 
are  based  on  each  category’s 
proportional  share  of  the  anticipated 
halibut  bycatch  mortality  during  the 
fishing  year  and  optimization  of  the 
total  amount  of  groundfish  harvest 


under  the  halibut  PSC  limit.  The  fishery 
categories  for  the  trawl  halibut  PSC 
limits  are  (1)  a  deep-water  species 
complex,  comprised  of  sablefish, 
rockfish,  deep-water  flatfish,  rex  sole 
and  arrowtooth  flounder;  and  (2)  a 
shallow-water  species  complex, 
comprised  of  pollock.  Pacific  cod, 
shallow-water  flatfish,  flathead  sole. 


Atka  mackerel,  skates,  and  “other 
species’’  (§679.21(d)(3)(iii)).  Table  11 
lists  the  final  2008  and  2009 
apportionments  of  Pacific  halibut  PSC 
trawl  limits  between  the  trawl  gear 
deep-water  species  complex  and 
shallow-water  species  complex. 
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Table  11.— Final  2008  and  2009  Apportionment  of  Pacific  Halibut  PSC  Trawl  Limits  Between  the  Trawl 
Gear  Deep-Water  Species  Complex  and  the  Shallow-Water  Species  Complex 

[values  are  in  metric  tons] 


Season 

Shallow-water 

species 

complex 

Deep-water 
species  complex 

Total 

January  20-April  1  . 

450 

100 . 

550 

April  lAjuly  1  . 

100 

300  . 

400 

July  1 -September  1  . 

200 

400  . 

600 

September  1 -October  1  . 

150 

Any  remainder  . 

150 

Subtotal  January  20-October  1  . 

900 

800  . 

1,700 

n/a 

300 

Total  . 

n/a 

2,000 

’  No  apportionment  between  shallow-water  and  deep-water  fishery  complexes  during  the  5th  season  (October  1 -December  31). 


Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  data 
collected  by  observers  during  2007.  The 
calculated  halibut  bycatch  mortality  by 
trawl,  hook-and-line,  and  pot  gear 
through  December  8,  2007,  is  1,922  mt, 
271  mt,  and  18  mt,  respectively,  and  a 
total  halibut  mortality  of  2,211  mt. 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  the  2007  fishing  year. 
Trawling  dining  the  second  season 
closed  for  the  deep-water  species 
category  on  May  17  (72  FR  28620,  May 
22,  2007),  and  during  the  third  season 
on  August  10  (72  FR  45697,  August  15, 
2007).  Trawling  during  the  second 
season  closed  for  the  shallow-water 
species  category  on  June  4  (72  FR  31472, 
June  7,  2007),  and  during  the  third 
season  on  August  10  (72  FR  45697, 
August  15,  2007).  To  prevent  exceeding 
the  fourth  season  halibut  PSC  limit  for 
the  shallow-water  species  category, 
directed  fishing  using  trawl  gear  was 
limited  to  three  12-hour  open  periods 


on  September  1  (72  FR  49229,  August 
28,  2007),  September  6  (72  FR  51717, 
September  11,  2007),  and  September  11 
(72  FR  52491,  September  14,  2007),  and 
to  one  48-hour  period  beginning 
September  21  (72  FR  54603,  September 
26,  2007).  Trawling  for  all  groundfish 
targets  (with  the  exception  of  pollock  by 
vessels  using  pelagic  trawl  gear)  closed 
for  the  fifth  season  on  October  8  (72  FR 
57888,  October  11,  2007),  reopened  on 
October  10  (72  FR  58261,  October  15, 
2007)  until  October  15  (72  FR  59038, 
October  18,  2007),  and  reopened  on 
October  22  (72  FR  60586,  October  25, 
2007).  Fishing  for  groundfish  using 
hook-and-line  gear  has  remained  open 
throughout  2007  as  the  halibut  PSC 
limit  was  not  reached.  The  amount  of 
groundfish  that  trawl  gear  might  have 
hcUA^ested  if  halibut  PSC  limits  had  not 
restricted  the  2007  season  is  unknown. 

Expected  Changes  in  Groundfish  Stocks 
and  Catch 

The  final  2008  and  2009  ABCs  for 
pollock  (in  2009),  deep-water  flatfish, 
shallow- water  flatfish,  rex  sole  (in 


2008),  arrowtooth  flounder,  flathead 
sole.  Pacific  ocean  perch,  rougheye, 
shortraker,  and  other  rockfish,  and  other 
skates  are  higher  than  those  established 
for  2007.  However,  the  final  2008  and 
2009  ABCs  for  pollock  (in  2008),  Pacific 
cod,  sablefish,  rex  sole  (in  2009), 
northern,  pelagic  shelf,  thomyhead,  and 
demersal  shelf  rockfish,  and  big  and 
longnose  skates  are  lower  than  those 
established  for  2007.  For  the  remaining 
tenget  species,  the  Council 
recommended  that  ABC  levels  remain 
unchanged  ft'om  2007.  More  information 
on  these  changes  is  included  in  the  final 
SAFE  report  (November  2007)  and  in 
the  Council,  SSC,  and  AP  minutes  from 
the  December  2007  meeting  available 
from  the  Council  (see  ADDRESSES). 

In  the  GOA,  the  total  final  TAC 
amounts  are  262,826  mt  for  2008,  and 
279,264  mt  for  2009,  a  decrease  of  about 
3  percent  in  2008  and  an  increase  of 
about  3  percent  in  2009  from  the  2007 
TAC  total  of  269,912  mt.  Table  12 
compares  the  final  TACs  for  2007  to  the 
final  TACs  for  2008  and  2009. 


Table  12.— Comparison  of  Final  2007  and  Final  2008  and  2009  Total  Allowable  Catch  in  the  Gulf  of  Alaska 

[Values  are  rounded  to  the  nearest  metric  ton] 


Species  j 

2007 

2008 

2009 

Pollock  . 

68,307  ’ 

60,810 

1  78,170 

Pacific  cod  . 

52,264  { 

50,269 

50,269 

Deep-water  flatfish . 

8,707 

8,903 

9,172 

Rex  sole . 

9,100  i 

9,132 

8,468 

Flathead  sole  . 

9.148  { 

11,054 

11,215 

Shallow-water  flatfish . 

19,972  ! 

22,256 

22,256 

Arrowtooth  flounder  . 

43,000 

43,000 

!  43,000 

Sablefish  . 

14,310 

12,730 

i  11,633 

Pacific  ocean  perch  . 

. 

14,636 

14,999 

!  15,072 

Shortraker  rockfish . 

843 

898 

898 

Rougheye  rockfish  . 

988 

1,286 

1,279 

Other  rockfish  . 

1,482 

1  1,730 

1,730 

Northern  rockfish  . 

4,938 

1  4,549 

4,349 

Pelagic  shelf  rockfish . 

5,542 

5,227 

5,140 

Thomyhead  rockfish  . 

2,209 

1.910 

1,910 

Big  skates  . 

3,544 

3,330 

3,330 

Longnose  skates . 

2,895 

!  2,887 

2,887 
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Table  12.— Comparison  of  Final  2007  and  Final  2008  and  2009  Total  Allowable  Catch  in  the  Gulf  of 

Alaska — Continued 

[Values  are  rounded  to  the  nearest  metric  ton] 


1 

Species 

2007 

2008  1 

2009 

Other  skates  . 

1,617 

- i 

2,104  j 

2,104 

Demersal  shelf  rockfish  . 

382  ! 

382 

Atka  mackerel  . 

“Other  species”  . . . 

4,500 

4,500 

Total . . . 

269,912 

262,826 

1 _ 

j  279,264 

Current  Estimates  of  Halibut  Biomass 
and  Stock  Condition 

The  most  recent  halibut  stock 
assessment  was  developed  by  the 
International  Pacific  H^ibut 
Commission  (IPHC)  staff  in  December 
2007  for  the  2008  commercial  fishery: 
this  assessment  was  considered  by  the 
IPHC  at  its  annual  January  2008 
meeting.  Information  from  ongoing 
passive  integrated  transponder  (PIT)  tag 
recoveries,  as  well  as  inconsistencies  in 
the  traditional  closed-area  stock 
assessments  for  some  areas  has 
prompted  the  IPHC  to  reexamine  the 
stock  assessment  framework  and 
corresponding  harvest  policy.  It  had 
been  assumed  that  once  the  halibut 
reached  legal  commercial  size  there  was 
little  movement  between  regulatory 
areas.  PIT  tag  recoveries  indicate  greater 
movement  between  regulatory  areas 
than  previously  thought.  In  response  to 
this  new  information,  IPHC  staff 
developed  a  coast-wide  assessment 
based  on  a  single  stock.  The  assessment 
recommends  a  coast-wide  harvest  rate  of 
20  percent  of  the  exploitable  biomass 
overall,  but  a  lower  harvest  rate  of  15 
percent  for  Areas  4B,  C,  D,  and  E.  The 
current  exploitable  halibut  biomass  in 
Alaska  for  2008  was  estimated  to  be  361 
million  pounds,  down  from  414  million 
poimds  estimated  for  2007. 
Approximately  half  of  the  decrease  is 
due  to  changes  in  the  assessment  model 
and  the  other  half  to  anticipated  lower 
commercial  and  survey  catch  rates  in 
2008.  The  female  spawning  biomass 
remains  far  above  the  minimum  which 
occurred  in  the  1970s. 


The  halibut  resource  is  fully  utilized. 
Recent  average  catches  (1994—2006)  in 
the  commercial  halibut  fisheries  in 
Alaska  have  averaged  33,970  mt  round 
weight.  Catch  in  waters  off  Alaska  is  26 
percent  higher  than  long-term  potential 
yield  for  the  entire  halibut  stock, 
reflecting  the  good  condition  of  the 
Pacific  halibut  resource.  In  January 
2008,  the  IPHC  staff  recommended 
Alaska  commercial  catch  limits  totaling 
30,349  mt  round  weight  for  2008,  a  4 
percent  decrease  from  31,667  mt  in 
2007.  Through  December  31,  2007, 
commercial  hook-and-Iine  harvests  of 
halibut  off  Alaska  totaled  29,844  mt 
round  weight. 

Additional  information  on  the  Pacific 
halibut  stock  assessment  may  be  foimd 
in  the  IPHC’s  2007  Pacific  halibut  stock 
assessment  (December  2007),  available 
on  the  IPHC  Web  site  at  http:// 
www.iphc.washington.edu.  The  IPHC 
considered  the  2007  Pacific  halibut 
assessment  for  2008  at  its  January  2008 
annual  meeting  when  the  IPHC  set  the 
2008  commercial  halibut  fishery  quotas. 

Other  Factors 

The  proposed  2008  and  2009  harvest 
specifications  (72  FR  68810,  December 
6,  2007)  discuss  potential  impacts  of 
expected  fishing  for  groundfish  on 
halibut  stocks,  as  well  as  methods 
available  for,  and  costs  of,  reducing 
halibut  bycatch  in  the  groundfish'  ^ 
fisheries. 

Halibut  Discard  Mortality  Rates 

The  Cormcil  recommends  and  NMFS 
concurs  that  the  halibut  discard 


mortality  rates  (DMRs)  recommended  by 
the  IPHC  for  the  2008  and  2009  GOA 
groundfish  fisheries  be  used  to  monitor 
the  2008  and  2009  GOA  halibut  bycatch 
mortality  limits.  The  IPHC 
recommended  use  of  long-term  average 
DMRs  for  the  2008  and  2009  groundfish 
fisheries.  The  IPHC  will  analyze 
observer  data  annually  and  recommend 
changes  to  the  DMRs  where  a  DMR 
shows  large  variation  from  the  mean. 
Most  of  the  IPHC’s  assiuned  DMRs  were 
based  on  an  average  of  mortality  rates 
determined  from  NMFS  observer  data 
collected  between  1996  and  2005.  Long¬ 
term  average  DMRs  were  not  available 
for  some  fisheries,  so  rates  firom  the 
most  recent  years  were  used.  For  the 
“other  species”  and  skate  fisheries, 
where  insufficient  mortality  data  are 
available,  the  mortality  rate  of  halibut 
caught  in  the  Pacific  cod  fishery  for  that 
gear  type  was  recommended  as  a  defeult 
rate.  The  GOA  DMRs  for  2008  and  2009 
are  unchanged  from  those  used  in  2007. 
The  DMRs  for  hook-and-line  targeted 
fisheries  range  from  10  to  14  percent. 
The  DMRs  for  trawl  target  fisheries 
range  from  53  to  76  percent.  Each  DMR 
for  the  pot  target  fisheries  is  16  percent. 
The  final  halibut  DMRs  for  vessels 
fishing  in  the  GOA  for  2008  and  2009 
are  listed  in  Table  13.  A  copy  of  the 
document  justifying  tliese  DMRs  is 
available  from  the  Cotmcil  (see 
ADDRESSES)  and  is  discussed  in  the  final 
2007  SAFE  report,  dated  November 
2007. 


Table  13.— Final  2(X)8  and  2009  Halibut  Discard  Mortality  Rates  for  Vessels  Fishing  in  the  Gulf  of  Alaska 

[Values  are  percent  of  halibut  bycatch  assumed  to  be  dead] 


Hook-and-line 


Trawl 


Gear 


Other  species . 

Skates . 

Pacific  cod  . 

Rockfish  . 

Arrowtooth  flounder 

Atka  mackerel  . 

Deep-water  flatfish  . 


Target  fishery  | 


14 

14 

14 

10 

69 

60 

53 
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Table  13.— Final  2008  and  2009  Halibut  Discard  Mortality  Rates  for  Vessels  Fishing  in  the  Gulf  of 

Alaska — Continued 

[Values  are  percent  of  halibut  bycatch  assumed  to  be  dead] 


Gear 

Target  fishery 

Mortality 
rate  (%) 

Flathead  sole  . . 

61 

Non-pelagic  pollock  . 

59 

Other  species . 

63 

Skates  . 

63 

Pacific  cod  . 

63 

Pelagic  pollock . 

76 

Rex  sole . 

63 

Rockfish  . 

67 

Sablefish  . 

65 

Shallow-water  flatfish . 

71 

Pot . 

Other  species . 

16 

Skates  . 

16 

Pacific  cod  . . 

16 

American  Fisheries  Act  (AFA)  Catcher/ 
Processor  and  Catcher  Vessel 
Groundfish  Harvest  and  PSC  Limits 

Section  679.64  establishes  groundfish 
harvesting  and  processing  sideboard 
limitations  on  AFA  catcher/processors 
and  catcher  vessels  in  the  GOA.  These 
sideboard  limits  are  necessary  to  protect 
the  interests  of  fishermen  and 
processors  who  have  not  directly 
benefitted  from  the  AFA  firom  fishermen 
and  processors  who  have  received 
exclusive  harvesting  and  processing 
privileges  under  the  AFA.  Section 
679.7{k){l)(ii)  prohibits  listed  AFA 
catcher/processors  from  harvesting  any 
species  of  fish  in  the  GOA. 


Additionally,  §679.7(k)(l)(iv)  prohibits 
listed  AFA  catcher/processors  fitjm 
processing  any  pollock  harvested  in  a 
directed  pollock  fishety  in  the  GOA  and 
any  groundfish  harvested  in  Statistical 
Area  630  of  the  GOA. 

AFA  catcher  vessels  that  are  less  than 
125  ft  (38.1  m)  LOA,  have  annual 
landings  of  pollock  in  the  Bering  Sea 
and  Aleutian  Islands  less  than  5,100  mt, 
and  have  made  at  least  40  groundfish 
landings  ft-om  1995  through  1997  are 
exempt  from  GOA  sideboard  limits 
under  §679.64(b)(2)(ii).  Sideboard 
limits  for  non-exempt  AFA  catcher 
vessels  in  the  GOA  are  based  on  their 
traditional  harvest  levels  of  TAG  in 
groundfish  fisheries  covered  hy  the 


GOA  FMP.  Section  679.64(b){3)(iii) 
establishes  the  groundfish  sideboard 
limitations  in  the  GOA  based  on  the 
retained  catch  of  non-exempt  AFA 
catcher  vessels  of  each  sideboard 
species  from  1995  through  1997  divided 
by  the  TAG  for  that  species  over  the 
same  period.  The  final  2008  and  2009 
non-exempt  AFA  catcher  vessel 
groundfish  harvest  sideboard  limitations 
are  listed  in  Tables  14  and  15, 
respectively.  All  catch  of  sideboard 
species  made  by  non-exempt  AFA 
catcher  vessels,  whether  as  targeted 
catch  or  incidental  catch,  will  be 
deducted  from  the  sideboard  limits  in 
Tables  14  and  15. 


Table  14.— Final  2008  GOA  Non-Exempt  American  Fisheries  Act  Catcher  Vessel  (CV)  Groundfish  Harvest 

Sideboard  Limitations 

[Values  are  in  metric  tons] 


i 

Species  j 

1 

Apportionments  by  season/ 
gear 

Area/ 

component 

Ratio  of  1 995- 
1997  non¬ 
exempt  AFA 
CV  catch  to 
1995-1997 
TAC 

2008  TAC 

2008  non¬ 
exempt  AFA 
catcher  vessel 
sideboard 

Pollock . 

A  Season,  January  20- 

Shumagin  (610)  . 

0.6112 

3,322 

2,030 

March  10. 

Chirikof  (620)  . 

0.1427 

6,215 

887 

Kodiak  (630)  . 

0.2438 

3,069 

748 

B  Season,  March  10-May  31 

Shumagin  (610)  . 

0.6112 

3,321 

2,030 

I 

Chirikof  (620)  . 

0.1427 

7,576 

1,081 

i 

1 

Kodiak  (630)  . 

0.2438 

1,709 

417 

C  Season,  August  25-Octo- 

Shumagin  (610)  . 

0.6112 

5,480 

3,349 

ber  1. 

Chirikof  (620)  . 

0.1427 

2,695 

385 

Kodiak  (630)  . 

0.2438 

4,431 

1,080 

D  Season,  October  1-No- 

Shumagin  (610)  . 

0.6112 

5,479 

3,349 

vember  1 . 

Chirikof  (620)  . 

0.1427 

2,695 

385 

Kodiak  (630)  . 

0.2438 

4,431 

1,080 

Annual . 

WYK  (640)  . . 

0.3499 

1,517 

531 

SEO  (650) . 

0.3499 

8,240 

2,883 

Pacific  cod . 

A  Season  \  Japuary  1-June 

W  inshore . 

0.1423 

10,502 

1,494 

10. 

W  offshore  . 

0.1026 

1,167 

120 

C  inshore  . 

0.0722 

15,350 

1,108 

C  offshore  . 

0.0721 

1,706 

123 

B  Season  2,  September  1- 

W  inshore . 

0.1423 

7,002 

996 

December  31 . 

W  offshore  . i 

0.1026 

778 

80 

C  inshore  . 

0.0722 

10,233 

739 

m 
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Table  14.— Final  2008  GOA  Non-Exempt  American  Fisheries  Act  Catcher  Vessel  (CV)  Groundfish  Harvest 

Sideboard  Limitations — Continued 

[Values  are  in  metric  tons] 


Species 

Apportionments  by  season/ 
gear 

Area/ 

component 

Ratio  of  1995- 
1997  non¬ 
exempt  AFA 
CV  catch  to 
1995-1997 
TAC 

2008  TAC 

2008  non¬ 
exempt  AFA 
catcher  vessel 
sideboard 

C  offshore  . 

0.0721 

1,137 

82 

Annual . 

E  inshore . 

0.0079 

2,155 

17 

E  offshore  . 

0.0078 

239 

2 

Flatfish  deep-water  . 

Annual . 

W . 

0.0000 

690 

0 

C  . 

0.0670 

6,721 

450 

E . 

0.0171 

1,492 

26 

Rex  sole  . 

Annual . 

W . 

0.0010 

1,022 

1 

C  . 

0.0402 

6,731 

271 

E . 

0.0153 

1,379 

21 

Flathead  sole  . 

Annual . 

W . 

0.0036 

2,000 

7 

- 

C  . 

0.0261 

5,000 

131 

E . 

0.0048 

4,054 

19 

Flatfish  shallow-water  . 

Annual . .*. . 

W . 

0.0156 

4,500 

70 

C  . 

0.0598 

'  13,000 

777 

E . 

0.0126 

4,756 

60 

Arrowtooth  flounder . 

Annual . 

W . 

0.0021 

8,000 

17 

C  . 

0.0309 

30,000 

927 

E . 

0.0020 

5,000 

10 

Sablefish  . 

Annual,  trawl  gear . 

W . ; . 

0.0000 

378 

0 

C  . 

0.0720 

1,100 

79 

E . 

0.0488 

267 

13 

Pacific  ocean  perch  . 

Annual . 

W . 

0.0623 

3,686 

230 

C  . 

0.0866 

8,185 

709 

E . 

0.0466 

3,128 

146 

Shortraker  rockfish . 

Annual . 

W . 

0.0000 

120 

0 

C  . 

0.0237 

315 

7 

E . 

0.0124 

463 

6 

Rougheye  rockfish  . . 

Annual . 

W . 

0.0000 

125 

0 

C  . 

0.0237 

834 

20 

E . . 

0.0124 

327 

4 

-Other  rockfish . 

Annual . 

W . 

0.0034 

357 

1 

C  . 

0.2065 

569 

117 

E . 

0.0000 

804 

0 

Northern  rockfish . 

Annual . 

W . 

0.0003 

2,141 

1 

C  . 

0.0336 

2,408 

81 

Pelagic  shelf  rockfish  . 

Annual . 

W . 

0.0001 

1,003 

0 

C  . 

0.0000 

3,626 

0 

E . 

0.0067 

598 

4 

Thomyhead  rockfish  . 

Annual . 

W . 

0.0308 

267 

8 

C  . 

0.0308 

860 

26 

E . 

0.0308 

783 

24 

Big  skates  . 

Annual . 

W . 

0.0090 

632 

6 

C  . 

0.0090 

2,065 

19 

E . 

0.0090 

633 

6 

Longnose  skates . 

Annual . 

W . 

0.0090 

78 

1 

C  . 

0.0090 

2,041 

18 

E . 

0.0090 

768 

7 

Other  skates . 

Annual . 

GW . . 

0.0090 

2,104 

19 

DSR . 

Annual . . . 

SEO  . 

0.0020 

382 

1 

Atka  mackerel  . 

Annual . 

Gulfwide  . 

0.0309 

1,500 

46 

Other  species . 

Annual . 

Gulfwide  . 

_ 

0.0090 

4,500 

41 

’  The  Pacific  cod  A  season  for  trawl  gear  does  not  open  until  January  20. 
2  The  Pacific  cod  B  season  for  trawl  gear  closes  November  1 . 
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Table  15.— Final  2009  GOA  Non-Exempt  American  Fisheries  Act  Catcher  Vessel  (CV)  Groundfish  Harvest 

Sideboard  Limitations 

[Values  are  in  metric  tons] 


Species 

- r 

Apportionments  by  season/ 
gear 

Area/component 

Ratio  of  1995- 
1997  non¬ 
exempt  AFA 
CV  catch  to 
1995-1997 
TAC 

2009 

TAC 

2009  non¬ 
exempt  AFA 
catcher  vessel 
sideboard 

Pollock  . . . 

A  Season,  January  20-March 

Shumagin  (610) . 

0.6112 

4,472 

2,733 

10. 

Chirikof  (620) . 

0.1427 

1,194 

8,367 

Kodiak  (630)  . 

0.2438 

4,133 

1,008 

B  Season,  March  10-May  31 

Shumagin  (610)  . 

0.6112 

4,472 

2,733 

Chirikof  (620) . 

0.1427 

10,198 

1,455 

Kodiak  (630)  . 

0.2438 

2,302 

561 

C  Season,  August  25-October 

Shumagin  (610) . 

0.6112 

7,378 

4,509 

1. 

Chirikof  (620) . 

0.1427 

3,628 

518 

Kodiak  (630)  . 

0.2438 

5,966 

1,455 

D  Season,  October  1-Novem- 

Shumagin  (610) . 

0.6112 

7,378 

4,509 

ber  1. 

Chirikof  (620) . 

0.1427 

3,628 

518 

Kodiak  (630)  . : . 

0.2438 

5,966 

1,455 

Annual  . 

WYK  (640)  . 

0.3499 

2,042 

714 

SEO(650)  . 

0.3499 

8,240 

2,883 

Pacific  cod  . 

A  Season’,  January  1-June 

W  inshore  . 

0.1423 

10,502 

1,494 

10. 

W  offshore  . 

0.1026 

1,167 

120 

C  inshore  . 

0.0722 

15,350 

1,108 

C  offshore . 

0.0721 

1,706 

123 

B  Season  2,  September  1-De- 

W  inshore  . 

0.1423 

7,002 

996 

cember  31 . 

W  offshore . 

0.1026 

778 

80 

C  inshore  . 

0.0722 

-  10,233 

739 

C  offshore . 

0.0721 

1,137 

82 

Annual  . 

E  inshore  . 

0.0079 

2,155 

17 

E  offshore  . 

0.0078 

239 

2 

Flatfish  deep-water  . 

Annual  . 

W  . 

0.0000 

707 

0 

C  . 

0.0670 

6,927 

464 

* 

E  . 

0.0171 

1,538 

26 

Rex  sole . 

Annual  . 

W  . 

0.0010 

948 

1 

C  . 

0.0402 

6,241 

251 

E  . 

0.0153 

1,279 

20 

Flathead  sole  . 

Annual  . 

W  . 

0.0036 

2,000 

7 

C  . . . 

0.0261 

5,000 

131 

E  . 

0.0048 

4,215 

20 

Flatfish  shallow-water . 

Annual  . 

W  . 

0.0156 

4,500 

70 

C  . 

0.0598 

13,000 

777 

E  . 

0.0126 

4,756 

60 

Arrowtooth  flounder  . 

Annual  . 

W  . 

0.0021 

8,000 

17 

I 

j 

C  . 

0.0309 

30,000 

927 

i 

E  . 

0.0020 

5,000 

10 

Sablefish  . . . i 

Annual,  trawl  gear  . 

W  . 

0.0000 

345 

0 

C  . 

0.0720 

1,005 

72 

E  . 

0.0488 

244 

12 

Pacific  ocean  perch  . 

Annual  . 

W  . 

0.0623 

3,704 

231 

C  . 

0.0866 

8,225 

712 

E  . 

0.0466 

3,143 

146 

Shortraker  rockfish  . 

Annual  . 

W  . . 

0.0000 

120 

0 

C  . 

0.0237 

315 

7 

E  . 

0.0124 

463 

6 

Rougheye  rockfish . 

Annual  . 

W  . 

0.0000 

142 

0 

C  . 

0.0237 

830 

20 

E  . 

0.0124 

325 

4 

Other  rockfish  . 

Annual  . 

W  . 

0.0034 

357 

1 

C  . 

0.2065 

569 

117 

E  . 

0.0000 

804 

0 

Northern  rockfish  . 

Annual  . 

W  . 

0.0003 

2,047 

1 

C  . 

0.0336 

2,302 

77 

Pelagic  shelf  rockfish . 

Annual  . 

W  . 

0.0001 

986 

0 

c . 

.  0.0000 

3,566 

0 

E  . 

0.0067 

588 

4 

Thomyhead  rockfish  . 

Annual  . 

W  . 

0.0308 

267 

8 

C  . 

0.0308 

860 

26 

E  . 

0.0308 

783 

24 

Big  skates  . 

Annual  . 

W  . 

00090 

632 

6 

C  . 

0.0090 

2,065 

19 
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Table  15.— Final  2009  GOA  Non-Exempt  American  Fisheries  Act  Catcher  Vessel  (CV)  Groundfish  Harvest 

Sideboard  Limitations — Continued 

[Values  are  in  metric  tons] 


Species 

Apportionments  by  season/ 
gear 

Area/component 

Ratio  of  1 995- 
1997  non¬ 
exempt  AFA 
CV  catch  to 
1995-1997 
TAC 

1 

2009  ! 

TAC  1 

1 

! 

2009  non¬ 
exempt  AFA 
catcher  vessel 
sideboard 

E  . . 

0.0090 

633 

6 

Longnose  skates  . 

Annual  . 

W  . 

0.0090 

78 

1 

C  . 

0.0090 

2,041 

18 

E  . 

0.0090 

768 

7 

Other  skates  . 

Annual  . 

GW  . 

0.0090 

2,104 

19 

DSR  . 

Annual  . 

SEO  . 

0.0020 

382 

1 

Atka  mackerel . 

Annual  . 

Gulfwide . 

0.0309 

1  snn 

46 

Other  species  . 

Annual  . 

Gulfwkfe . 

_ 1 

0.0090 

41 

^  The  Pacific  cod  A  season  for  trawl  gear  does  not  open  until  January  20. 
^The  Pacific  cod  B  season  for  trawl  gear  closes  November  1. 


The  PSC  sideboard  limits  for  non¬ 
exempt  AFA  catcher  vessels  in  the  GOA 
are  based  on  the  aggregate  retained 
groundfish  catch  by  non-exempt  AFA 
catcher  vessels  in  each  PSC  target 


category  from  1995  through  1997 
divided  by  the  retained  catch  of  all 
vessels  in  that  fishery  from  1995 
through  1997  {§  679.64(b)(4)).  Table  16 
lists  the  final  2008  and  2009  non¬ 


exempt  AFA  catcher  vessel  halibut  PSC 
limits  for  vessels  using  trawl  gear  in  the 
GOA.  • 


Table  16.— Final  2008  and  2009  Non-Exempt  American  Fisheries  Act  Catcher  Vessel  Halibut  Prohibited 
Species  Catch  (PSC)  Limits  for  Vessels  using  Trawl  Gear  in  the  GOA 

[Values  are  in  metric  tons] 


1 

Seasonal 

allowance 

Season 

Target  fishery 

Ratio  of  1995- 
1997  non-exempt 
AFA  CV  retained 
catch  to  total 
retained  catch 

2008  and  2009 
PSC  limit 

2008  and  2009 
non-exempt 
AFA  CV  PSC  limit 

1  . 

January  20-April  1  . 

shallow-water . 

0.340 

450 

153 

deep-water . 

0.070 

100 

7 

2 . 

April  1-July  1  . 

shallow-water . 

0.340 

100 

34 

deep-water  . . 

0.070 

300 

21 

3 . 

July  1 -September  1  . 

shallow-water . 

0.340 

200 

68 

deep-water  . 

0.070 

400 

28 

4 . 

September  1 -October  1  . 

shallow-water  . 

0.340 

150 

51 

deep-water . 

0.070 

0 

0 

5 . 

October  1 -December  31  . 

all  targets  . 

0.205 

300 

61 

Non- AFA  Crab  Vessel  Groundfish 
Harvest  Limitations 

Section  680.22  establishes  groundfish 
catch  limits  for  vessels  with  a  history  of 
participation  in  the  Bering  Sea  snow 
crab  fishery  from  using  the  increased 
flexibility  provided  by  the  Crab 
Rationalization  Program  to  expand  their 
level  of  participation  in  the  GOA 
groundfish  fisheries.  These  sideboard 
limits  restrict  these  vessels’  catch  to 
their  collective  historical  landings  in 
each  GOA  groundfish  fishery  (except 
the  fixed-gear  sablefish  fishery). 
Sideboard  limits  also  will  apply  to  catch 
made  using  a  License  Limitation 


Program  (LLP)  license  derived  ft'om  the 
history  of  a  restricted  vessel,  even  if  that 
LLP  license  is  used  on  another  vessel. 

Sideboard  limits  for  non-AFA  crab 
vessels  in  the  GOA  are  based  on  their 
traditional  harvest  levels  of  TAG  in 
groundfish  fisheries  covered  by  the 
GOA  FMP.  Section  680.22(d)  and  (e) 
base  the  groundfish  sideboard 
limitations  in  the  GOA  on  the  retained 
catch  by  non-AFA  crab  vessels  of  each 
sideboard  species  ft-om  1996  through 
2000  divided  by  the  total  retained 
harvest  of  that  species  over  the  same 
period.  The  2008  and  2009  final  GOA 
non-AFA  crab  vessel  groundfish  harvest 


sideboard  limits  are  listed  in  Tables  17 
and  18.  All  targeted  or  incidental  catch 
of  sideboard  species  made  by  non-AFA 
crab  vessels  will  be  deducted  from  the 
sideboard  limits  in  Tables  17  and  18. 

Vessels  exempt  from  Pacific  cod 
sideboards  are  those  that  landed  less 
than  45,359  kilograms  of  Bering  Sea 
snow  crab  and  more  than  500  mt  of 
groundfish  (in  round  weight 
equivalents)  ft-om  the  GOA  between 
January  1, 1996,  and  December  31,  2000, 
and  any  vessel  named  on  an  LLP  that 
was  generated  in  whole  or  in  part  by  the 
fishing  history  of  a  vessel  meeting  the 
criteria  in  §  680.22(a)(3). 
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Table  17.— Final  2008  GOA  Non-American  Fisheries  Act  Crab  Vessel  Groundfish  Harvest  Sideboard  Limits 

[Values  are  rounded  to  nearest  metric  ton] 


Species 

Season/gear 

Area/component 

Ratio  of  1996- 
2000  non-AFA 
crab  vessel 
catch  to  1996- 
2000  total 
harvest 

2008  TAC 

2008  non-AFA 
crab  vessel 
sideboard  limit 

Pollock . 

A  Season,  January  20- 

Shumagin  (610)  . 

0.0098 

3,322 

33 

March  10. 

Chirikof  (620)  . . 

0.0031 

6,215 

19 

Kodiak  (630)  . 

0.0002 

3,069 

1 

B  Season,  March  10-May  31 

Shumagin  (610)  . 

0.0098 

3,321 

33 

Chirikof  (620)  . 

0.0031 

7,576 

23 

Kodiak  (630)  . 

0.0002 

1,709 

0 

C  Season,  August  25-Octo- 

Shumagin  (610)  . 

0.0098 

5,480 

54 

ber  1. 

Chirikof  (620)  . 

0.0031 

2,695 

8 

Kodiak  (630)  . 

0.0002 

4,431 

1 

D  Season,  October  1-No- 

Shumagin  (610)  . 

0.0098 

5,479 

54 

vember  1. 

Chirikof  (620)  . 

0.0031 

2,695 

8 

Kodiak  (630)  . 

0.0002 

4,431 

1 

Annual . 

WYK  (640)  . 

0.0000 

1,517 

0 

SEO  (650)  . . . 

0.0000 

8,240 

0 

Pacific  cod . 

A  Season  L  January  l^une 

W  inshore . 

0.0902 

10,502 

947 

10. 

W  offshore  . 

0.2046 

1,167 

239 

ft 

C  inshore  . 

0.0383 

15,350 

588 

C  offshore  . 

0.2074 

1,706 

354 

B  Season  2,  September  1- 

W  inshore . 

0.0902 

7,002 

632 

December  31 . 

W  offshore  . 

0.2046 

778 

159 

C  inshore  . 

0.0383 

10,233 

392 

C  offshore  . 

0.2074 

1,137 

236 

Annual . . 

E  inshore . 

0.0110 

2,155 

24 

E  offshore  . 

0.0000 

239 

0 

Flatfish  deep-water  . 

Annual . 

W . 

0.0035 

690 

2 

C  . 

0.0000 

6,721 

0 

• 

E . 

0.0000 

1,492 

0 

Rex  sole  . 

Annual . 

W . 

0.0000 

1,022 

0 

C  . 

0.0000 

6,731 

0 

E . . 

0.0000 

1,379 

0 

Flathead  sole  . 

Annual . 

w . 

0.0002 

2,000 

0 

• 

c . 

0.0004 

5,000 

2 

E . . . 

0.0000 

4,054 

0 

Flatfish  shallow-water  . 

Annual . 

W . 

0.0059 

4,500 

27 

C  . 

0.0001 

13,000 

1 

E . 

0.0000 

4,756 

0 

Arrowtooth  flounder . 

Annual . 

W . 

0.0004 

8,000 

3 

C  . 

0.0001 

30,000 

3 

E . 

0.0000 

5,000 

0 

Sablefish  . 

Annual,  trawl  gear . 

W . 

0.0000 

378 

0 

C  . 

0.0000 

1,100 

0 

E . 

0.0000 

267 

0 

Pacific  ocean  perch  . 

Annual . 

W . 

0.0000 

3,686 

0 

c . . 

0.0000 

8,185 

0 

E . 

0.0000 

'  3,128 

0 

Shortraker  rockfish . 

Annual . . . 

W . 

0.0013 

120 

0 

C  . 

0.0012 

315 

0 

E . 

0.0009 

463 

0 

Rougheye  rockfish  . 

Annual . 

W . . . 

0.0067 

125 

1 

C  . 

•  0.0047 

834 

4 

E . 

0.0008 

327 

0 

Other  rockfish . 

Annual . 

W . 

0.0035 

357 

1 

C  . 

0.0033 

569 

2 

E . 

0.0000 

804 

0 

Northern  rockfish . 

Annual . 

W . 

0.0005 

2,141 

1 

C  . 

0.0000 

2,408 

0 

Pelagic  shelf  rockfish  . 

Annual . 

W . 

0.0017 

1,003 

2 

C  . 

0.0000 

3,626 

0 

E . 

0.0000 

598 

0 

Thomyhead  rockfish  . 

Annual . 

W . 

0.0047 

267 

1 

C  . 

0.0066 

860 

6 

E . . . 

0.0045 

783 

4 

Big  skate  . 

Annual . 

W . 

0.0392 

632 

25 

C  . 

0.0159 

2,065 

33 

E . 

0.0000 

633 

0 

Longnose  skate . 

Annual . 

W . 

0.0392 

78 

3 
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Table  17.— Final  2008  GOA  Non-American  Fisheries  Act  Crab  Vessel  Groundfish  Harvest  Sideboard  Limits— 

Continued 

[Veilues  are  rounded  to  nearest  metric  ton] 


Species 

Season/gear 

Area/component 

Ratio  of  1 996- 
2000  non-AFA 
crab  vessel 
catch  to  1996- 
2000  total 
harvest 

2008  TAG 

— 

2008  non-AFA 
crab  vessel 
sideboard  limit 

C  . 

0.0159 

2,041 

32 

E . 

0.0000 

768 

0 

Other  skates . 

Annual . 

Gulfwide  . 

2,014 

35 

Demersal  shelf  rockfish  . 

Annual . 

SEO  . 

382 

0 

Atka  mackerel  . 

Annual . 

Gulfwide  . 

0 

Other  species . 

Annual . 

Gulfwide  . 

0.0176 

79 

'  The  Pacific  cod  A  season  for  trawl  gear  does  not  open  until  January  20. 
2  The  Pacific  cod  B  season  for  trawl  gear  closes  November  1. 


Table  18.— Final  2009  GOA  Non-American  Fisheries  Act  Crab  Vessel  Groundfish  Harvest  Sideboard  Limits 

[Values  are  rounded  to  nearest  metric  ton] 


Species 

1 

Season/gear 

1 

i 

i 

Area/component 

1  1 

Ratio  of  1996- 
2000  non-AFA 
crab  vessel 
catch  to  1996- 
2000  total 
harvest 

! 

2009  1 

TAC  1 

2009  non-AFA 
crab  vessel 
sideboard  limit 

Pollock  . 

A  Season,  January  20-March 

Shumagin  (610) . 

0.0098 

4,472 

44 

10. 

Chirikof  (620) . 

0.0031 

8,367 

26 

1  Kodiak  (630)  . 

0.0002 

4,133 

1  1 

B  Season,  March  10-May  31 

Shumagin  (610) . 

0.0098 

4,472 

44 

Chirikof  (620) . 

0.0031 

10,198 

32 

Kodiak  (630)  . 

0.0002 

2,302 

0 

C  Season,  August  25-October 

Shumagin  (610) . 

0.0098 

7,378 

72 

1. 

Chirikof  (620)  . 

0.0031 

3,628 

11 

Kodiak  (630)  . 

0.0002 

5,966 

1 

D  Season,  October  1-Novem- 

Shumagin  (610) . 

0.0098 

7,378 

72 

ber  1. 

Chirikof  (620) . 

0.0031 

3,628 

11 

Kodiak  (630)  . . 

0.0002 

5,966 

1 

Annual  . 

WYK  (640)  . 

0.0000 

2,042 

0 

SEO  (650)  . . . 

0.0000 

8,240 

0 

Pacific  cod  . 

A  Season’,  January  1-June 

W  inshore  . 

0.0902 

10,502 

947 

10. 

W  offshore  . 

0.2046 

1,167 

239 

C  inshore . 

0.0383 

15,350 

588 

C  offshore . 

0.2074 

1,706 

1  354 

B  Season  2,  September  1-De- 

W  inshore  . 

0.0902 

7,002 

;  632 

! 

I  cember  31 . 

W  offshore  . 

0.2046 

778 

159 

1 

C  inshore  . 

0.0383 

10,233 

392 

C  offshore . 

0.2074 

1,137 

236 

•  1 

Annual  . 

E  inshore  . 

0.0110 

2,155 

24 

E  offshore  . 

0.0000 

1  239 

0 

Flatfish  deep-water . 

Annual  . 

W  . 

0.0035 

1  707 

2 

C  . 

0.0000 

j  6,927 

0 

E  . 

0.0000 

1,538 

0 

Rex  sole . 

Annual  . 

W  . 

0.0000 

1  948 

0 

C  . 

0.0000 

1  6,241 

0 

E  . 

0.0000 

1,279 

0 

Flathead  sole  . 

W  . 

0.0002 

2,000 

0 

j  Annual  . 

C  . 

0.0004 

[  5,000 

2 

i 

E  . 

0.0000 

1  4,215 

0 

Flatfish  shallow-water . 

Annual  . 

W  . 

0.0059 

4,500 

27 

C  . 

0.0001 

13,000  i 

1 

E  . 

0.0000 

4,756 

0 

Arrowtooth  flounder  . 

Annual  . 

W  . 

0.0004 

8,000  j 

3 

C  . 

0.0001 

30,000 

3 

E  . 

0.0000 

5,000 

0 

Sablefish  . 

Annual,  trawl  gear  . 

W  . 

0.0000 

345 

0 

C  . 

0.0000 

1,005 

0 

E  . . . 

0.0000 

244 

0 

Pacific  ocean  perch  . 

Annual  . 

W  . 

0.0000 

3,704 

0 

C  . 

0.0000 

8,225 

0 
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Table  18.— Final  2009  GOA  Non-American  Fisheries  Act  Crab  Vessel  Groundfish  Harvest  Sideboard  Limits— 


Continued 

[Values  are  rounded  to  nearest  metric  ton] 


Species 

Season/gear 

Area/component 

Ratio  of  1996- 
2000  non-AFA 
crab  vessel 
catch  to  1996- 
2000  total 
harvest 

2009 

TAC 

2009  non-AFA 
crab  vessel 
sideboard  limit 

E  . 

0.0000 

3,143 

0 

Shortraker  rockfish  . 

Annual  . 

W  . 

0.0013 

120 

0 

C  . . . 

0.0012 

315 

0 

E  . 

0.0009 

463 

0 

Rougheye  rockfish . 

Annual  . . 

W  . 

0.0067 

124 

1 

C  . 

0.0047 

830 

4 

E  . 

0.0008 

325 

0 

Other  rockfish  . 

Annual  . 

W  . 

0.0035 

357 

1 

C  . 

0.0033 

569 

2 

E  . 

0.0000 

804 

0 

Northern  rockfish  . 

Annual  . ' . 

W  . 

0.0005 

2,047 

1 

C  . 

0.0000 

2,302 

0 

Pelagic  shelf  rockfish . 

Annuetl  . 

W  . 

0.0017 

986 

2 

C  . 

0.0000 

3,566 

0 

E  . 

0.0000 

588 

0 

Thomyhead  rockfish  . 

Annual  . 

W  . 

0.0047 

267 

1 

C  . 

0.0066 

860 

6 

E  . 

0.0045 

783 

4 

Big  skate . 

Annual  . 

w . 

0.0392 

632 

25 

C  . 

0.0159 

2,065 

33 

E  . 

0.0000 

633 

0 

Longnose  skate  . 

Annual  . 

W  . 

0.0392 

78 

3 

C  . . . 

0.0159 

2,041 

32 

E  . 

0.0000 

768 

0 

Other  skates  . 

Annual  . 

Gulfwide . 

0.0176 

2,104 

37 

Demersal  shelf  rockfish  . 

Annual  . 

SEO . 

0.0000 

382 

0 

Atka  mackerel . . 

Annual  . 

Gulfwide . 

0.0000 

1,500 

0 

Other  species  . 

Annual  . . 

Gutfwide . 

0.0176 

4,500 

79 

'  The  Pacific  cod  A  season  for  trawl  gear  does  not  open  until  January  20. 
2  The  Pacific  cod  B  season  for  trawl  gear  closes  November  1. 


Rockfish  Program  Groimdfish 
Sideboard  Limitations  and  Halibut 
Mortality  Limitations 

Section  679.82(d)(7)  establishes 
sideboards  to  limit  the  ability  of 
participants  eligible  for  the  Rockfish 
Program  to  harvest  fish  in  fisheries  other 
than  the  Central  GOA  rockfish  fisheries. 
The  Rockfish  Program  provides  certain 
economic  advantages  to  harvesters. 
Harvesters  could  use  this  economic 
advantage  to  increase  their  participation 
in  other  fisheries,  adversely  affecting  the 

Table  19 


participants  in  other  fisheries.  The  final 
sideboards  for  2008  and  2009  limit  the 
total  amount  of  catch  that  could  be 
taken  by  eligible  harvesters  and  limit 
the  amount  of  halibut  mortality  to 
historic  levels.  The  sideboard  measures 
are  in  efiect  only  during  the  month  of 
July.  Traditionally,  the  Central  GOA 
rockfish  fisheries  opened  in  July.  The 
sideboards  are  designed  to  restrict 
fishing  during  the  historical  season  for 
the  fishery,  but  allow  eligible  rockfish 
harvesters  to  participate  in  fisheries 


before  or  after  the  historical  rockfish 
season.  The  sideboard  provisions  are 
discussed  in  detail  in  the  proposed  rule 
(71  FR  33040,  June  7,  2006)  and  final 
rule  (71  FR  67210,  November  20,  2006, 
and  72  FR  37678,  July  11,  2007)  for  the 
Rockfish  Program.  Tables  19  and  20  list 
the  final  2008  and  2009  Rockfish 
Program  harvest  limits  in  the  WYK 
District  and  the  Western  GOA.  Table  21 
lists  the  final  2008  and  2009  Rockfish 
Program  halibut  mortality  limits  for 
catcher/processors  and  catcher  vessels. 


.—Final  2008  Rcxjkfish  Program  Harvest  Limits  by  Sector  for  West  Yakutat  District  and  Western 
Regulatory  Area  by  the  Catcher/Processor  (CP)  and  Catcher  Vessel  (CV)  Sectors 

[Values  are  rounded  to  nearest  metric  ton] 


Management  area 

Fishery 

CP  sector 
(%  of  TAC) 

CV  sector 
(%  of  TAC) 

2008  TAC 

2008  CP 
limit  ' 

2008  CV 
limit 

West  Yakutat  District . 

Pelagic  shelf  rockfish . 

72.4 

1.7 

251 

182 

4 

Pacific  ocean  perch  . 

76.0 

2.9 

1,100 

836 

32 

Western  Regulatory  Area . 

Pelagic  shelf  rockfish . 

63.3 

0.0 

1,003 

635 

0 

Pacific  ocean  perch . 

61.1 

0.0 

3,686 

2,252 

0 

Northern  rockfish  . 

78.9 

0.0 

2,141 

1,689 

0 
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Table  20.— Final  2009  Rockfish  Program  Harvest  Limits  by  Sector  for  West  Yakutat  District  and  Western 
Regulatory  Area  by  the  Catcher/Processor  (CP)  and  Catcher  Vessel  (CV)  Sectors 

[Values  are  rounded  to  nearest  metric  ton] 


Management  area 

Fishery 

CP  sector 
(%  of  TAC) 

CV  sector 
(%  of  TAC) 

2009  TAC 

2009  CP 
limit 

2009  CV 
limit 

West  Yakutat  District  . 

Pelagic  shelf  rockfish . 

72.4 

1.7 

247 

- 1 

179 

4 

Pacific  ocean  perch  . 

76.0 

2.9 

1,105 

840 

32 

Western  Regulatory  Area . 

Pelagic  shelf  rockfish . 

63.3 

0.0 

986 

624 

0 

Pacific  ocean  perch  . 

61.1 

0.0 

3,704 

2,263 

0 

Northern  rockfish  . 

78.9 

0.0 

2,047 

1,615 

0 

Table  21  .—Final  2008  and  2009  Rockfish  Program  Halibut  Mortality  Limits  for  the  Catcher/Processor  and 

Catcher  Vessel  Sectors 

[Values  are  rounded  to  nearest  metric  ton] 


— 

Sector 

Shallow-water 
complex  halibut 

Deep-water 
complex  halibut 

— 

Annual  halibut 

Annual 
shallow-water 
complex  halibut 
PSC  sideboard 
limit  (mt> 

Annual 

deep-water 

complex 

PSC  sideboard 
ratio 

PSC  sideboard 
ratio 

mortality  limit  (mt) 

halibut  PSC 
sideboard  limit 
(mt) 

Catcher/processor . 

0.54 

3.99 

2,000 

” ! 

80 

Catcher  vessel  . 

6.32 

1.08 

2,000 

126  ! 

1 

22 

Gulf  of  Alaska  Amendment  80  Vessel 
Groundfish  Harvest  and  PSC  Limits 

Section  679.92  establishes  groundfish 
harvesting  sideboard  limits  on  ail 
Amendment  80  vessels,  other  than  the 
F/V  GOLDEN  FLEECE,  to  amounts  no 
greater  than  the  limits  shown  in  Table 
37  to  part  679.  Sideboard  limits  in  the 
GOA  are  for  pollock  in  the  Western  and 
Central  Regulatory  Areas  and  in  the 
WYK  District,  for  Pacific  cod  gulfwide, 
for  Pacific  ocean  perch  and  pelagic  shelf 
rockfish  in  the  Western  Regulatory  Area 
and  WYK  District,  and  for  northern 
rockfish  in  the  Western  Regulatory  Area. 


The  harvest  of  Pacific  ocean  perch, 
pelagic  shelf  rockfish,  and  northern 
rockfish  in  the  Central  Regulatory  Area 
of  the  GOA  is  subject  to  regulation 
under  the  Central  GOA  Rockfish 
Program.  Amendment  80  vessels  not 
qualified  under  the  Rockfish  Program 
are-excluded  from  directed  fishing  for 
these  rockfish  species  in  the  Central 
GOA.  Under  regulations,  the  F/V 
GOLDEN  FLEECE  is  prohibited  fi’om 
directed  fishing  for  pollock.  Pacific  cod. 
Pacific  ocean  perch,  pelagic  shelf 
rockfish,  and  northern  rockfish  in  the 
GOA.  These  sideboard  limits  are 
necessary  to  protect  the  interests  of 


fishermen  who  do  not  directly  benefit 
from  Amendment  80  from  expansion 
into  their  fisheries  by  the  Amendment 
80  participants. 

Groundfish  sideboard  limits  for 
Amendment  80  vessels  operating  in  the 
GOA  are  based  on  their  average 
aggregate  harvests  from  1998  to  2004. 
Tables  22  and  23  list  the  final  2008  and 
2009  sideboard  limits  for  Amendment 
80  vessels,  respectively.  All  targeted  or 
incidental  catch  of  sideboard  species 
made  by  Amendment  80  vessels  will  be 
deducted  fi-om  the  sideboard  limits  in 
Tables  22  and  23. 


Table  22.— Final  2008  GOA  Groundfish  Sideboard  Limits  for  Amendment  80  Vessels 

[Values  are  rounded  to  nearest  metric  ton] 


Species 

Apportionments  and 
allocations  by  season 

Area 

Ratio  of 
Amendment 

80  sector 
vessels  1998- 
2004  catch  to 
TAC 

2008  TAC  (mt) 

2008 

Amendment 

80 

vessel 
sideboard 
limits  (mt) 

Pollock . 

A  Season,  January  20-Feb- 

Shumagin  (610)  . 

0.003 

3,322 

10 

ruary  25. 

Chirikof  (620)  . 

0.002 

6,215  : 

12 

Kodiak  (630)  . 

0.002 

3,069 

6 

- 

B  Season,  March  10-May  31 

Shumagin  (610)  . 

0.003 

3,321 

10 

Chirikof  (620)  . 

0.002 

7,576 

15 

Kodiak  (630)  . 

0.002 

1,709 

3 

C  Season  August  25-Sep- 

Shumagin  (610)  . 

0.003 

5,480 

16 

tember  15. 

Chirikof  (620)  . 

0.002 

2,695 

5 

Kodiak  (630)  . 

0.002 

4,431  : 

9 

D  Season,  October  1-No- 

Shumagin  (610)  . 

0.003 

5,479  1 

16 

vember  1 . 

Chirikof  (620)  . 

0.002 

2,695 

5 

Kodiak  (630)  . 

0.002 

4,431  i 

9 

• 

Annual . 

WYK  (640)  . 

0.002 

1,517  ; 

3 

Pacific  cod . 

A  Season’,  January  l^une 

W . 

0.020 

11,669' 

233 

10. 

C  . 

0.044 

17,056 

750 

B  Season  2,  September  1- 

W . 

0.020 

7,780 

156 

December  31 . 

C  . 

0.044 

11,370 

500 
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Table  22.— Final  2008  GOA  Groundfish  Sideboard  Limits  for  Amendment  80  Vessels— Continued 

[Values  are  rounded  to  nearest  metric  ton] 


Species 

Apportionments  and 
allocations  by  season 

Area 

Ratio  of 
Amendment 

80  sector 
vessels  1998- 
2004  catch  to 
TAC 

2008  TAC  (mt) 

2008 

Amendment 

80 

vessel 
sideboard 
limits  (mt) 

Annual . . 

WYK . 

0.034 

2,394 

81 

Pacific  ocean  perch  . 

Annual . » . 

W . 

0.994 

3,686 

3,664 

WYK . . 

0.961 

1,100 

1,057 

Annual . 

w . :. . 

1.000 

2,141 

2,141 

Pelagic  shelf  rockfish  . 

Annual . 

w . : . 

0.764 

-1,003 

766 

WYK . 

0.896 

251 

225 

’  The  Pacific  cod  A  season  for  trawl  gear  does  not  open  until  January  20. 
2  The  Pacific  cod  B  season  for  trawl  gear  closes  November  1 . 


Table  23.— Final  2009  GOA  Groundfish  Sideboard  Limits  for  Amendment  80  Vessels 


1 

1 

1 

Species 

! 

Apportionments  and  | 

allocations  by  season 

1 

Area 

Ratio  of 
Amendment 

80  sector 
vessels  1998- 
2004  catch  to 
TAC 

2009  TAC  (mt) 

2009 

Amendment 

80 

vessel 
sideboard 
limits  (mt) 

Pollock . 

'  1 

A  Season,  January  20-Feb-  j 

Shumagin  (610)  . 

0.003 

4,472 

13 

ruary  25.  I 

Chirikof  (620)  . 

0.002 

8,367 

17 

B  Season,  March  10-May  31  1 

Kodiak  (630)  . 

0.002 

4,133 

8 

Shumagin  (610)  . 

0.003 

4,472 

13 

i 

1 

Chirikof  (620)  . 

0.002 

10,198 

20 

Kodiak  (630)  . 

0.002 

2,302 

5 

C  Season,  August  25-Sep- 

Shumagin  (610)  . 

0.003 

7,378 

22 

tember  15. 

Chirikof  (620)  . 

0.002 

3,628 

7 

i 

Kodiak  (630)  . 

0.002 

5,966 

12 

-- 

D  Season,  October  1-No- 

Shumagin  (610)  . 

0.003 

7,398 

22 

vember  1 . 

Chirikof  (620)  . 

0.002 

3,628 

7 

Kodiak  (630)  . 

0.002 

5,966 

12 

Annual . 

WYK  (640)  . 

0.002 

2,042 

0 

Pacific  cod . 

A  Season’,  January  1-June 

W . 

0.020 

11,669 

233 

10. 

C  . . 

0.044 

17,056 

750 

B  Season  2,  September  1- 

W . 

0.020 

7,780 

156 

December  31. 

C  . 

0.044 

11,370 

500 

Annual . 

WYK . 

0.034 

2,394 

81 

Pacific  ocean  perch  . 

Annual . 

W . 

0.994 

3,704 

3,682 

WYK . 

0.961 

1,105 

1,062 

Northern  rockfish . 

Annual . 

W . 

1.000 

2,047 

2,047 

Pelagic  shelf  rockfish  . 

Annual . 

W . 

0.764 

986 

753 

1 _ 

WYK . 

0.896 

247 

221 

^  The  Pacific  cod  A  season  for  trawl  gear  does  not  open  until  January  20. 
2  The  Pacific  cod  B  season  for  trawl  gear  closes  November  1 . 


The  PSC  sideboard  limits  for 
Amendment  80  vessels  in  the  GOA  are 
based  on  the  historic  use  of  halibut  PSC 
by  Amendment  80  vessels  in  each  PSC 
target  category  from  1998  through  2004 


(Table  38  to  50  CFR  part  679).  These 
values  are  slightly  lower  than  the 
average  historic  use  to  accommodate 
two  factors:  allocation  of  halibut  PSC 
Cooperative  Quotas  (CQs)  under  the 


Central  GOA  Rockfish  Program  and  the 
exemption  of  the  F/V  GOLDEN  FLEECE 
from  this  restriction.  Table  24  lists  the 
final  2008  and  2009  halibut  PSC  limits 
for  Amendment  80  vessels. 


Table  24.— Final  2008  and  2009  Halibut  Prohibited  Species  Catch  (PSC)  Limits  for  Amendment  80  Vessels  in 

THE  GOA 


! 

i 

Seasonal  i 
allowance 

Season 

1 

1 

Target  fishery 

Historic 

Amendment 

80  use  of  the 
annual  halibut 
PSC  limit 
catch 

2008  and 
2009  annual 
PSC  limit  (mt) 

2008  and 
2009 

Amendment 

80 

vessel  PSC 
limit  (mt) 

1 . 

1 

January  20-April  1  . 

shallow-water . 

0.0048 

2,000 

10 

1 

1  i 

deep-water . 

0.0115 

2,000 

23 

2 . 

1  April  1-July  1  . 

shallow-water . 

0.0189 

2,000 

38 
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Table  24.— Final  2008  and  2009  Halibut  Prohibited  Species  Catch  (PSC)  Limits  for  Amendment  80  Vessels  in 

THE  GOA — Continued 


1 

Seasonal  | 
allowance 

1 

1 

Season 

j 

Target  fishery 

I 

Historic 

Amendment 

80  use  of  the 
annual  halibut  ! 
PSC  limit  i 
catch 

i 

2008  and 

2008  and  AmoSSmont 

2009  annual  Amendment 

PSC  limit  (mt)  1  vessel  PSC 

limit  (mt) 

deep-water . 

0.1072 

2,000 

214 

3 . 

July  1 -September  1  . 

shallow-water . 

0.0146  j 

2,000 

29 

deep-water . 

0.0521  ; 

2,000 

104 

4 . 

September  1 -October  1  . 

shallow-water . 

0.0074 

2,000  , 

15 

deep-water . 

0.0014 

2,000  ‘ 

3 

5 . 

October  1 -December  31  . 

shallow-water . 

0.0227  1 

2,000 

45 

;  deep-water . 

1 _ 1 

0.0371 

2,000  1 

1 _ ! _ 1 _ 

74 

Directed  Fishing  Closures 

Pursuant  to  §  679.20(d)(l){i),  if  the 
Regional  Administrator  determines  (1) 
that  any  allocation  or  apportionment  of 
a  target  species  or  “other  species” 
category  allocated  or  apportioned  to  a 
fishery  will  be  reached:  or  (2)  with 
respect  to  pollock  and  Pacific  cod,  that 


an  allocation  or  apportionment  to  an 
inshore  or  offshore  component 
allocation  will  be  reached,  the  Regional 
Administrator  may  establish  a  DFA  for 
that  species  or  species  group.  If  the 
Regional  Administrator  establishes  a 
DFA  and  that  allowance  is  or  will  be 
reached  before  the  end  of  the  Hshing 
year,  NMFS  will  prohibit  directed 


fishing  for  that  species  or  species  group 
in  the  ^ecified  GOA  regulatory  area  or 
district  (§679.20(d)(l)(iii)). 

The  Regional  Administrator  has 
determined  that  the  following  TAG 
amounts  in  Table  25  are  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2008  and  2009  fishing  years. 


Table  25.— 2008  and  2009  Directed  Fishing  Closures  in  the  GOA 

[Amounts  needed  for  incidental  catch  in  other  directed  fisheries  are  in  metric  tons] 


Target 

Area/component/gear 

Amount 

Atka  mackerel  . 

all  . 

1,500 

Thornyhead  rockfish . 

all  . 1 

1  1,910 

Shortraker  rockfish  . . . 

all  . 

!  898 

Rougheye  rockfish  . 

all  . 

!  1,286(2008) 

1  1,279(2009) 

Other  rockfish . .'. . 

all  . 

!  1,730 

Sablefish . 

trawl  . 

1  1,745(2008) 

1  1,595(2009) 

Big  skates . 

all  . 

3,300 

Longnose  skates  . 

all  . 

2,887 

Other  skates . 

all  . 

2,104 

i  all/offshore  . 

1 _ 1 

’  unknown 

1 _ 

^  Pollock  is  closed  to  directed  fishing  in  the  GOA  by  the  offshore  component  under  §  679.20(a)(6)(i). 


Consequently,  in  accordance  with 
§  679.2p(d)(l){i),  the  Regional 
Administrator  establishes  the  DFA  for 
the  species  or  species  groups  listed  in 
Table  25  as  zero.  Therefore,  in 
accordance  with  §  679.20(d)(l)(iii), 
NMFS  is  prohibiting  directed  fishing  for 
those  species,  areas,  gear  types,  and 
components  in  the  GOA  listed  in  Table 
25.  These  closures  will  remain  in  effect 
through  2400  hrs,  A.l.t.,  December  31, 
2009. 

Section  679.64(b)(5)  provides  for 
management  of  AFA  catcher  vessel 


groundfish  harvest  limits  and  PSC 
bycatch  limits  using  directed  fishing 
closures  and  PSC  closures  according  to 
procedures  set  out  at  §  679.20(d)(l)(iv), 
679.21(d)(8),  and  679.21(e)(3)(v).  The 
Regional  Administrator  has  determined 
that,  in  addition  to  the  closures  listed 
above,  many  of  the  non-exempt  AFA 
catcher  vessel  sideboard  limits  listed  in 
Tables  14  and  15  are  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2008  and  2009  fishing  years.  In 
accordance  with  §  679.20(d)(l)(iv),  the 


Regional  Administrator  sets  the  DFAs 
for  the  species  and  species  groups  in 
Table  26  at  zero.  Therefore,  in 
accordance  with  §679.20(d)(l)(iii), 
NMFS  is  prohibiting  directed  fishing  by 
non-exempt  AFA  catcher  vessels  in  the 
GOA  for  the  species  and  specified  areas 
set  out  in  Table  26.  These  closures  will 
remain  in  effect  through  2400  hrs,  A.l.t., 
December  31,  2009. 


10586  Federal  Register / Vol.  73,  No.  39 / Wednesday,  February  27,  2008 /Rules  and  Regulations 


Table  26.— 2008  and  2009  Non-Exempt  AFA  Catcher  Vessel  Sideboard  Directed  Fishing  Closures  for  All 

Gear  Types  in  the  GOA 

[Amounts  needed  for  incidental  catch  in  other  directed  fisheries  are  in  metric  tons] 


Species 

1 

Regulatory  area/district 

Amount 

Pacific  cod . 

Eastern . 

17  (inshore) 

Western  '. . 

2  (offshore). 

0. 

Rex  sole  . 

Western . 

1. 

Flathead  sole  . : . 

Eastern  and  Western . 

19  and  7  (2008) 

20  and  70  (2009). 

Arrowtooth  flounder . 

Eastern  and  Western . 

17  and  10. 

Northern  rockfish . 

Western . 

1. 

Pelagic  shelf  rockfish  . 

Entire  GOA  . . . 

0(W),  0(C),  4(E). 

Demersal  shelf  rockfish  . 

SEO  District  . 

1. 

Section  680.22  provides  for  the 
management  of  non-AFA  crab  vessel 
groundfish  harvest  limits  using  directed 
fishing  closures  in  accordance  with 
§  680.22(e)(2)  and  (3).  The  Regional 
Administrator  has  determined  that  the 
non-AFA  crab  vessel  sideboards  listed 
in  Tables  17  and  18  are  insufficient  to 
support  a  directed  fishery  and  set  the 
sideboard  DFA  at  zero," with  the 
exception  of  Pacific  cod  in  the  Western 
and  Central  Regulatory  Areas. 

Therefore,  in  accordance  with 
§  680.22(e)(3),  NMFS  is  prohibiting 
directed  fishing  by  non-AFA  crab 
vessels  in  the  (^A  for  all  species  and 
species  groups  listed  in  Tables  17  and 
18,  with  the  exception  of  Pacific  cod  in 
the  Western  and  Central  Regulatory 
Areas. 

Section  679.82  provides  for  the 
management  of  Rockfish  Program 
sideboard  limits  using  directed  fishing 
closures  in  accordance  with 
§679.82(d)(7)(i)  and  (ii).  The  Regional 
Administrator  has  determined  that  the 
catcher  vessel  sideboards  listed  in 
Tables  19  and  20  are  insufficient  to 
support  a  directed  fishery  and  set  the 
sideboard  DFA  at  zero.  Therefore, 

NMFS  is  closing  directed  fishing  for 
pelagic  shelf  rockfish  and  Pacific  ocean 
perch  in  the  WYK  District  and  the 
Western  Regulatory  Area  and  for 
northern  rockfish  in  the  Western 
Regulatory  Area  by  catcher  vessels 
participating  in  the  Central  GOA 
Rockfish  Program  during  the  month  of 
July  in  2008  and  2009.  These  closures 
will  remain  in  effect  through  2400  hrs, 
A.l.t.,  December  31,  2009. 

Under  authority  of  the  final  2007 
specifications  (72  FR  9676,  March  5, 
2007),  pollock  fishing  opened  on 
January  20,  2008,  for  the  amounts 
specified  in  that  notice.  NMFS  has  since 
closed  Statistical  Area  610  to  directed 
fishing  for  pollock  effective  1200  hrs, 
A.l.t.,  January  22,  2008  (73  FR  4493, 
January  25,  2008),  until  1200  hrs,  A.l.t., 
March  10,  2008.  NMFS  closed  Statistical 


Area  630  to  directed  fishing  for  pollock 
effective  1200  hrs,  A.l.t.,  January  22, 

2008  (73  FR  4494,  January  25,  2008), 
until  1200  hrs,  A.l.t.,  January  25,  2008, 
and  1200  hrs,  A.l.t.,  January  27,  2008, 
until  1200  hrs,  A.l.t.,  March  10,  2008  (73 
FR  5128,  January  29,  2008).  NMFS 
rescinds  the  closure  in  the  Chiniak 
Gully  Research  Area  of  the  GOA  to  all 
commercial  trawl  fishing  and  testing  of 
trawl  gear  from  August  1  to  September 
20,  2008  (73  FR  1555,  January  9,  2008). 
NMFS  prohibited  directed  fishing  for 
species  that  comprise  the  shallow-water 
species  fishery  by  Amendment  80 
vessels  subject  to  sideboard  limits  in  the 
GOA  effective  1200  hrs,  A.l.t.,  January 
23,  2008  (73  FR  4760,  January  28,  2008), 
until  1200  hrs,  A.l.t.,  January  29,  2008 
(73  FR  6055,  February  1,  2008).  NMFS 
prohibited  directed  fishing  for  the  A 
season  allowance  of  the  2008  Pacific 
cod  sideboard  limits  apportioned  to 
non-AFA  crab  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  effective  1200  hrs, 
A.l.t.,  February  4,  2008,  until  September 
1,  2008  (73  FR  7224,  February  7,  2008). 
NMFS  prohibited  directed  fishing  for 
the  A  season  allowance  of  the  2008 
Pacific  cod  sideboard  limits  apportioned 
to  non-AFA  crab  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  of  the  GOA  effective  1200  hrs, 
A.l.t.,  Februarv  9,  2008,  until  September 
1,  2008  (73  FR'  8229,  February  13,  2008). 
NMFS  prohibited  directed  fishing  for 
Pacific  cod  by  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  of  the  Central  Regulatory 
Area  of  the  GOA,  effective  12  noon, 
Alaska  local  time,  February  20,  2008, 
through  September  1,  2008  (73  FR 
XXXX,  February  XX,  2008).  While  these 
closures  are  in  effect,  the  maximum 
retainable  amounts  at  §  679.20(e)  and  (f) 
apply  at  any  time  during  a  fishing  trip. 
These  closures  to  directed  fishing  are  in 
addition  to  closiures  and  prohibitions 


found  in  regulations  at  50  CFR  part  679. 
NMFS  may  implement  other  closures 
during  the  2008  and  2009  fishing  years 
as  necessary  for  effective  conservation 
and  management. 

Response  to  Comments 

NMFS  received  two  letters  of 
comment  (five  comments)  in  response  to 
the  proposed  2008  and  2009  harvest 
specifications.  These  comments  are 
summarized  and  responded  to  below. 

Comment  1:  Explain  why  the  catch 
specifications  as  reported  in  the 
proposed  harvest  specifications 
published  in  the  Federal  Register  do  not 
match  the  actual  numbers  discussed  and 
recommended  by  the  Groundfish  Plan 
Teams,  Scientific  and  Statistical 
Committee,  or  the  North  Pacific  Fishery 
Management  Council  in  December  2007. 

Response:  NMFS’s  primary  objective 
in  the  harvest  specifications  process  is 
the  conservation  and  management  of 
fish  resources.  The  harvest 
specifications  process  was  developed  to 
balance  the  use  of  the  best  available 
scientific  information  from  the  most 
recent  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  reports  with  the 
notice  and  comment  procedures 
required  by  the  Administrative 
Procedure  Act  that  allow  public 
participation  in  the  development  of 
rules  for  more  informed  agency  decision 
making.  Chapter  3  of  the  Alaska 
Groundfish  Harvest  Specifications  Final 
Environmental  Impact  Statement, 
January  2007,  provides  a  detailed 
description  of  the  harvest  specifications 
process  and  is  available  on  the  NMFS 
website  at  http://www.fakr.noaa.gov/ 
analyses/specs/eis/ final.pdf. 

As  explained  in  the  proposed  harvest 
specifications,  the  Council 
recommended  the  proposed  harvest 
specifications  for  2008  and  2009  in 
October  2007.  NMFS  then  published  the 
proposed  harvest  specifications  in  the 
Federal  Register  (72  FR  68810, 
December  6,  2007,  and  72  FR  68833, 
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December  6,  2007).  The  Council  used 
•the  best  information  available  to 
recommend  that  proposed  2008  and 
2009  overfishing  levels  (OFLs), 
acceptable  biological  catches  (ABCs), 
and  total  allowable  catches  (TACs)  be 
set  equal  to  the  2008  amounts 
previously  published  in  the  Federal 
Register  (72  FR  9451,  March  2,  2007, 
and  72  FR  9676,  March  5,  2007).  The 
proposed  harvest  specifications  were 
based  largely  on  information  contained 
in  the  2006  SAFE  reports  for  the  GOA 
groundfish  fisheries,_dated  November 

2006,  because  the  2007  SAFE  reports 
were  not  completed  until  November 

2007. 

In  November  2007,  the  2007  SAFE 
reports  were  forwarded  to  the  Council 
by  the  Council’s  Groundfish  Plan 
Teams.  The  2007  SAFE  reports  are 
available  on  the  NMFS  Web  site  at 
h  ttp :// www.afsc.noaa  .gov/REFM/stocks/ 
assessments.htm.  The  2007  SAFE 
reports  contain  the  best  and  most  recent 
scientific  information  on  the  condition 
of  the  groundfish  stocks,  including 
projected  biomass  trends,  information 
on  assumed  distribution  of  stock 
biomass,  and  revised  methods  used  to 
calculate  stock  biomass.  In  December 
2007,  the  Council  developed 
recommendations  for  the  final  harvest 
specifications  based  on  the  new 
information  in  the  2007  SAFE  reports, 
public  testimony,  and  the  Scientific  and 
Statistical  Committee’s  reviews  of  the 
SAFE  reports  and  recommendations. 
NMFS  reviewed  the  Council’s  final 
harvest  specifications  recommendations 
and  public  comments  on  the  proposed 
harvest  specifications,  and  determined 
that  the  final  harvest  specifications  (1) 
were  set  using  the  most  recent  scientific 
information  according  to  the  harvest 
strategy,  (2)  are  within  the  optimum 
yield  established  for  the  GOA,  and  (3) 
do  not  exceed  the  ABC  for  any  single 
species  or  species  complex. 

Comment  2:  Cut  all  quotas  by  50 
percent  this  year  and  by  10  percent  each 
year  thereafter. 

Response:  The  decisions  on  the 
amount  of  harvest  are  based  on  the  best 
available  science  and  socioeconomic 
considerations.  NMFS  finds  that  the 
ABCs  and  TACs  are  consistent  with  the 
biological  condition  of  the  groundfish 
stocks  as  described  in  the  2007  SAFE 
reports  and  approved  by  the  Council. 

See  response  to  comment  1. 

Comment  3:  It  is  difficult  to 
understand  the  process  in  which  NMFS 
addresses  the  impacts  of  the  Federal 
groundfish  fisheries  on  the  North  Pacific 
ecosystem.  No  existing  National 
Environmental  Policy  Act  (NEPA) 
document  adequately  assesses  the 
effects  of  the  total  allowable  catch  levels 


under  cvurent  circumstances.  Removing 
millions  of  tons  of  fish  from  the 
ecosystem  using  various  types  of  gear, 
including  trawl  gear,  is  likely  to  have 
significant  effects  on  the  environment, 
and  on  fish  habitat  in  particular.  Given 
prevailing  ecological  and  ecosystem 
conditions  and  the  implications  of 
fishery  removals,  NMFS  must  prepare 
an  EIS  to  evaluate  the  impacts  of  the 
2008  and  2009  harvest  specifications. 

Response:  NMFS  analyzed  the 
impacts  of  the  Federal  groundfish 
fisheries  on  the  North  Pacific  ecosystem 
in  the  Alaska  Groundfish  Harvest 
Specifications  Final  Environmental 
Impact  Statement,  January  2007.  The 
EIS  examined  alternative  harvest 
strategies  and  projected  TAG  levels  for 
the  federally  managed  groundfish 
fisheries  in  the  GOA  that  comply  with 
Federal  regulations,  the  FMPs,  and  the 
Magnuson-Stevens  Act.  The  preferred 
harvest  strategy  prescribes  setting  TACs 
for  groundfish  species  and  species 
complexes  through  the  Council’s 
harvest  specifications  process. 

Each  year,  NMFS  and  the  Council 
utilize  the  best  available  scientific 
information  to  derive  annual  harvest 
specifications,  which  include  TACs  and 
prohibited  species  catch  limits  for  the 
following  two  years.  The  Council’s 
Groundfish  Plan  Teams  and  Scientific 
and  Statistical  Committee  use  stock 
assessments  to  calculate  biomass, 
overfishing  levels,  and  ABC  limits  for 
each  species  or  species  group  for 
specified  management  areas.  The  annual 
SAFE  reports  include  an  ecosystem 
considerations  chapter  which  is  used  by 
the  stock  assessment  scientists  in  the 
development  of  the  assessments  and  the 
recommended  ABCs.  The  SAFE  reports 
detail  how  ecosystem  considerations  are 
incorporated  into  the  assessment 
process. 

Overfishing  levels  and  ABCs  provide 
the  foundation  for  the  Council  and 
NMFS  to  develop  the  TACs.  Overfishing 
levels  and  ABC  amounts  reflect  fishery 
science,  applied  pursuant  to  the 
requirements  of  the  FMPs.  The  TACs 
recommended  by  the  Council  are  either 
at  or  below  the  ABCs.  The  sum  of  the 
TACs  for  each  area  is  constrained  by  the 
optimum  yield  established  for  that  area. 

The  EIS  evaluated  the  consequences 
of  alternative  harvest  strategies  and 
projected  TAC  levels  on  ecosystem 
components  and  the  ecosystem  as  a 
whole.  Chapter  2  of  the  Groundfish  EIS 
points  to  the  implications  of  overall 
declines  in  pollock  and  Pacific  cod 
biomass,  discusses  the  resulting 
decreases  in  TACs  for  those  species,  and 
identifies  potential  increases  in  flatfish 
TACs.  These  changes  in  abundance  and 
TAC  levels  were  evaluated  in  the  EIS. 


The  EIS  assessed  the  environmental 
consequences  of  each  alternative  on 
target  species,  non-specified  species, 
forage  species,  prohibited  species, 
marine  mammals,  seabirds,  essential 
fish  habitat,  ecosystem  relationships, 
the  economy,  and  environmental 
justice.  Ecosystem  impacts  were 
evaluated  with  respect  to  predator-prey 
relationships,  energy  flow  and  balance, 
and  diversity. 

NMFS  also  prepared  a  Supplemental 
Information  Report  to  evaluate  the  need 
to  prepare  a  Supplemental  EIS  for  the 
2008  and  2009  groundfish  harvest 
specifications.  The  Supplemental 
Information  Report  is  available  on  the 
NMFS  Web  site  at  http:// 
www.fakr.noaa.gov/analyses/specs/eis/ 
default.htm.  A  Supplemental  EIS  is 
required  if  (1)  the  agency  makes 
substantial  changes  in  the  proposed 
action  that  are  relevant  to 
environmental  concerns,  or  (2) 
significant  new  circumstances  or 
information  exists  relevant  to 
environmental  concerns  and  bearing  on 
the  proposed  action  or  its  impacts  (40 
CFR  1502.9(c)(1)). 

In  this  report,  NMFS  analyzed  the 
information  contained  in  the  Council’s 
2007  SAFE  reports  and  other 
information  available  to  NMFS  and  the 
Council  to  determine  whether  a 
Supplemental  EIS  should  be  prepared. 
As  described  in  the  report,  NMFS 
concluded  that  the  2008  and  2009 
harvest  specifications  are  consistent 
with  the  preferred  alternative  harvest 
strategy  analyzed  in  the  EIS  because 
they  were  set  through  the  harvest 
specifications  process  pursuant  to  the 
selected  harvest  strategy,  are  within  the 
optimum  yield  established  for  the  GOA, 
and  do  not  exceed  the  ABC  for  any 
single  species  or  species  complex.  The 
preferred  harvest  strategy  analyzed  in 
the  EIS  cmticipated  that  new 
information  on  changes  in  species 
abundance  would  be  used  in  setting  the 
annual  harvest  specifications  and  was 
designed  to  adjust  to  such  fluctuations. 

As  described  in  the  Supplemental 
Information  Report,  the  information 
used  to  set  the  2008  and  2009  harvest 
specifications  is  not  significant  relative 
to  the  environmental  impacts  analyzed 
in  the  EIS  and  it  raises  no  new 
environmental  concerns  significantly 
different  ft'om  those  previously  analyzed 
in  the  EIS.  The  harvest  specifications 
process  and  the  environmental 
consequences  of  the  selected  harvest 
strategy  are  fully  described  in  the  EIS. 
Thus,  NMFS  concluded  that  the  new 
information  available  is  not  of  a  scale 
and  scope  that  would  require  a 
Supplemental  EIS. 
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Comment  4:  NEPA  and  the 
Magnuson-Stevens  Act  require  NMFS  to 
undertake  a  new,  ci;edible  analysis  of 
habitat  and  bycatch  impacts  before 
raising  flatfish  quotas.  The  Essential 
Fish  Habitat  EIS  and  the  Alaska 
Groundfish  Harvest  Specifications  EIS 
are  not  sufficient  to  evaluate  the 
potential  impacts,  including  bottom 
habitat  impacts,  of  an  increase  in  the 
flatfish  harvests,  the  use  of  bottom 
trawls,  and  redistribution  of  fishing 
effort. 

Response:  NMFS  has  performed  an 
appropriate  analysis  of  the  potential 
impacts,  including  bottom  habitat 
impacts,  of  an  increase  in  the  flatfish 
harv'ests,  the  use  of  bottom  trawls,  and 
redistribution  of  fishing  effort.  The 
Alaska  Groundfish  Harvest 
Specifications  Final  EIS  (Groundfish 
EIS,  January  2007)  based  its  conclusions 
on  the  Final  EIS  for  Essential  Fish 
Habitat  Identification  and  Conservation 
in  Alaska  (EFH  EIS,  April  2005, 
available  on  the  NMFS  website  at  http:// 
www.fQkr.noaa.gov/habitat/seis/ 
efheis.htm)  analysis  and  on  the 
extensive  habitat  protection  measures 
enacted  after  the  EFH  EIS  was  finalized. 
The  EFH  EIS  represents  the  best 
available  science  and  fully  discloses  the 
uncertainties  in  understanding  the 
impacts  of  fishing  on  EFH.  The  EFH  EIS 
concludes  that  the  effects  on  EFH  are 
minimal,  although  some  may  be 
persistent,  because  the  analysis  found 
no  indication  that  continued  fishing 
activities  at  the  current  rate  and 
intensity  would  alter  the  capacity  of 
EFH  to  support  healthy  populations  of 
managed  species  over  the  long  term. 

Due  to  the  uncertainties  identified  in 
the  EFH  EIS,  the  Council  recommended, 
and  NMFS  implemented,  precautionary 
measures  to  protect  nearly  300,000 
square  nautical  miles  of  habitat  * 
identified  as  EFH  and  habitat  areas  of 
particulm  concern  from  the  effects  of 
fishing  activities  in  the  Aleutian  Islands 
and  GOA  (71  FR  36694,  June  28,  2006). 

Additionally,  the  Council 
recommended  habitat  protection 
measures  for  the  Bering  Sea  under 
Amendment  89.  Amendment  89,  if 
approved  by  the  Secretary,  would  close 
portions  of  the  Bering  Sea  to  non- 
pelagic  trawling,  including  flatfish 
fishing,  to  ensure  fishing  remained  in 
historically  fished  areas  and  prevent 
substantial  redistribution  of  effort  from 
increased  TAG  levels.  This  amendment 
and  proposed  rule  is  scheduled  to  be 
published  in  the  spring  and,  if 
approved,  implemented  by  fall  2008.  A 
draft  Environmental  Assessment  was 
prepared  for  that  action.  It  analyzes  the 
impacts  of  bottom  trawl  gear  on  habitat 
in  the  Bering  Sea  and  the  impacts  from 


closing  these  specific  areas  to  bottom 
trawl  gear.  The  draft  Environmental 
Assessment  is  available  on  the  NMFS 
website  at  http://www.fakr.noaa.gov/ 
npfmc/currentJssues/BSHC/ 
BSHC307.pdf 

The  Groundfish  EIS  projects  increases 
in  flatfish  TACs  under  the  preferred 
harvest  strategy  and  under  Alternative 
1.  Chapter  2  of  the  Groundfish  EIS 
points  to  the  implications  of  overall 
declines  in  pollock  and  Pacific  cod 
biomass,  discusses  the  resulting 
decreases  in  TACs  for  those  species,  and 
identifies  potential  increases  in  flatfish 
TACs.  Potential  changes  in  flatfish 
TACs  are  evaluated  in  the  EIS  where 
changes  in  flatfish  harvests  may  impact 
resource  components.  For  example, 
there  are  discussions  in  Chapter  8  on 
marine  mammals.  Chapter  10  on  habitat. 
Chapter  11  on  ecosystem  relationships, 
and  Chapter  12  on  economic  and  social 
factors.  For  habitat,  the  EIS  concluded 
that  since  flatfish  are  harvested  with 
bottom  gear,  the  impacts  to  habitat  may  . 
increase  with  an  increase  in  flaffish 
TACs.  However,  increased  TACs  may 
not  lead  to  proportionate  increases  in 
fishing  activity  or  harvests,  or  benthic 
habitat  impacts.  The  flatfish  fisheries 
routinely  do  not  harvest  the  full  TAG 
because  of  halibut  PSC  constraints  and 
limited  marketability  for  some  flatfish 
species.  The  halibut  PSC  limits  and  the 
marketability  of  some  flatfish  species, 
such  as  arrowtooth  flounder,  are  not 
likely  to  change  in  2008.  Due  to  these 
factors,  actual  flatfish  har\'est  in  2008  is 
likely  to  be  lower  than  the  predicted 
TAG  amounts. 

Additionally,  the  EFH  conservation 
measures,  closures  of  habitat  areas  of 
particular  concern,  and  other  area 
closures  and  gear  restrictions 
established  in  the  FMPs  protect  areas  of 
ecological  importance  to  the  long-term 
sustainability  of  managed  species  from 
fishing  impacts,  regardless  of  the  TAG 
levels. 

Thus,  NMFS  concluded  that  the 
preferred  harvest  strategy  impacts  EFH 
for  managed  species,  but  that  the 
available  information  does  not  identify 
effects  of  fishing  that  are  more  than 
minimal.  An  increase  in  flatfish  TACs 
would  not  change  this  conclusion 
because  of  the  existing  habitat 
protection  measures  and  limits  on  the 
actual  flatfish  harvests  that  prevent  the 
TACs  from  being  fully  harvested. 
Additionally,  the  general  location  of  the 
fisheries,  the  fishing  seasons,  and  the 
gear  used  in  the  fisheries  are  not  likely 
to  be  changed  by  the  2008  and  2009 
TAG  changes. 

Comment  5:  Recent  increases  in  the 
amount  of  bycatch  in  the  Gulf  of  Alaska 
pollock  fishery  from  2005  to  2006 


require  substantial  analysis  not  only 
focused  on  bycatch,  but  also  focused  on 
habitat  impacts. 

Response:  The  increase  in  incidental 
catch  of  groundfish  and  Tanner  crab 
fi-om  2005  to  2006  is  attributed  to  the 
increased  use  of  bottom  trawl  gear  to 
target  pollock  and  multiple  species 
^dming  a  single  trip  (pollock,  flatfish, 
and  Pacific  cod  for  example).  Catches  of 
groundfish  remain  generally  well  below 
the  TAG  levels  previously  analyzed  for 
their  impacts  on  habitat.  Estimates  of 
incidental  catch  of  fanner  crab  by  a 
particular  gear  type  and  target  fishery 
vary'tremendously  ft-om  year  to  year. 

The  incidental  catch  of  Tanner  crab  in 
all  of  the  GOA  groundfish  fisheries 
combined  decreased  ft'om  0.2  percent  in 
2005  to  0.14  percent  in  2006. 

Classification 

NMFS  has  determined  that  these  final 
specifications  are  consistent  with  the 
FMP  and  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  Executive  Order  12866. 

NMFS  prepared  a  Final  EIS  for  the 
Alaska  Groundfish  Harvest 
Specifications  and  made  it  available  to 
the  public  on  January  12,  2007  (72  FR 
1512).  On  February  13,  2007,  NMFS 
issued  the  Record  of  Decision  (ROD)  for 
the  Final  EIS.  In  January  2007  NMFS 
prepared  a  Supplemental  Information 
Report  (SIR)  for  this  action.  Copies  of 
the  Final  EIS,  ROD,  and  SIR  for  this 
action  are  available  firom  NMFS  (see 
ADDRESSES).  The  Final  EIS  analyzes  the 
environmental  consequences  of  the 
groundfish  harvest  specifications  and 
alternative  harvest  strategies  on 
resources  in  the  action  area.  The  SIR 
evaluates  the  need  to  prepare  a 
Supplemental  EIS  (SEIS)  for  the  2008 
and  2009  groundfish  harvest 
specifications. 

A  SEIS  should  be  prepared  if  (1)  the 
agency  makes  substantial  changes  in  the 
proposed  action  that  are  relevant  to 
environmental  concerns,  or  (2) 
significant  new  circumstances  or 
information  exist  relevant  to 
environmental  concerns  and  bearing  on 
the  proposed  action  or  its  impacts  (40 
CFR  1502.9(c)(1)).  After  reviewing  the 
information  contained  in  the  SIR  and 
SAFE  reports,  the  Administrator,  Alaska 
Region,  has  determined  that  (1) 
approval  of  the  2008  and  2009  harvest 
specifications,  which  were  set  according 
the  preferred  harvest  strategy  in  the 
Final  EIS,  do  not  constitute  a  change  in 
the  action;  and  (2)  there  are  no 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  action  or  its 
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impacts.  Additionally,  the  2008  and 
2009  harvest  specifications  will  result  in 
environmental  impacts  within  the  scope 
of  those  analyzed  and  disclosed  in  the 
Final  EIS.  Therefore,  supplemental 
National  Environmental  Protection  Act 
(NEPA)  documentation  is  not  necessary 
to  implement  the  2008  and  2009  harvest 
specifications. 

The  proposed  harvest  specifications 
were  published  in  the  Federal  Register 
on  December  6,  2007  (72  FR  68810).  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  prepared  to  evaluate  the 
impacts  on  small  entities  of  alternative 
harvest  strategies  for  the  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  off  Alaska  on  small  entities. 
The  public  comment  period  ended  on 
January  16,  2007.  No  comments  were 
received  regarding  the  IRFA  or  the 
economic  impacts  of  this  action.  A  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
was  prepared  that  meets  the  statutory 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (5 
U.S.C.  601-612).  Copies  of  the  IRFA  and 
FRFA  prepared  for  this  action  are 
available  from  NMFS,  Alaska  Region 
(see  ADDRESSES).  A  summary  of  the 
FRFA  follows. 

The  action  under  consideration  is  a 
harvest  strategy  to  govern  the  harvest  of 
groundfish  in  the  GOA.  The  preferred 
alternative  is  the  status  quo  harvest 
strategy  in  which  TACs  fall  within  the 
range  of  ABCs  recommended  by  the 
Council’s  harvest  specifications  process 
and  TACs  recommended  by  the  Council. 
This  action  is  taken  in  accordance  with 
the  FMP  prepared  by  the  Council 
pursuant  to  the  Magnuson-Stevens  Act. 

The  directly  regulated  small  entities 
include  approximately  747  small 
catcher  vessels  and  fewer  than  20  small 
catcher/processors.  The  entities  directly 
regulated  by  this  action  are  those  that 
harvest  groundfish  in  the  EEZ  of  the 
GOA,  and  in  parallel  fisheries  within 
State  of  Alaska  waters.  These  include 
entities  operating  catcher  vessels  and 
catcher/processor  vessels  within  the 
action  area,  and  entities  receiving  direct 
allocations  of  groundfish.  Catcher 
vessels  and  catcher/processors  were 
considered  to  be  small  entities  if  they 
had  annual  gross  receipts  of  $4  million 
per  year  or  less  from  all  economic 
activities,  including  the  revenue  of  their 
affiliated  operations.  Data  from  2005 
were  the  most  recent  available  to 
determine  the  number  of  small  entities. 

Estimates  of  first  wholesale  gross 
revenues  for  the  GOA  were  used  as 
indices  of  the  potential  impacts  of  the 
alternative  harvest  strategies  on  small 
entities.  An  index  of  revenues  was 


projected  to  decline  under  the  preferred 
alternative  due  to  declines  in  ABCs  for 
key  species  in  the  GOA.  The  index  of 
revenues  declined  by  less  than  4  percent 
between  2007  and  2008  and  by  less  than 
one  percent  between  2007  and  2009. 

The  preferred  alternative  (Alternative 
2)  was  compared  to  four  other 
alternatives.  These  included  Alternative 

1,  which  would  have  set  TACs  to 
generate  fishing  rates  equal  to  the 
maximum  permissible  ABC  (if  the  full 
TAC  were  harvested),  unless  the  sum  of 
TACs  exceeded  the  C^A  OY,  in  which 
case  harvests  would  be  limited  to  the 
OY.  Alternative  3  would  have  set  TACs 
to  produce  fishing  rates  equal  to  the 
most  recent  five-year  average  fishing 
rate.  Alternative  4  would  have  set  TACs 
to  equal  the  lower  limit  of  the  GOA  OY 
range.  Alternative  5  would  have  set 
TACs  equal  to  zero.  Alternative  5  is  the 
“no  action”  alternative. 

Alternatives  3,  4,  and  5  were  all 
associated  with  smaller  levels  for 
important  fishery  TACs  than  Alternative 

2.  Estimated  total  first  wholesale  gross 
revenues  were  used  as  an  index  of 
potential  adverse  impacts  to  small 
entities.  As  a  consequence  of  the  lower 
TAC  levels.  Alternatives  3,  4,  and  5  all 
had  smaller  of  these  first  wholesale 
revenue  indices  than  Alternative  2. 
Thus,  Alternatives  3,  4,  and  5  had 
greater  adverse  impacts  on  small 
entities.  Alternative  1  appeared  to 
generate  higher  values  of  the  gross 
revenue  index  for  fishing  operations  in 
the  GOA  than  Alternative  2.  A  large  part 
of  the  Alternative  1  GOA  revenue 
appears  to  be  due  to  the  assumption  that 
the  full  Alternative  1  TAC  would  be 
harvested.  This  increased  revenue  is 
due  to  increases  in  flatfish  TACs  that 
were  much  higher  for  Alternative  1  than 
for  Alternative  2.  In  recent  years,  halibut 
bycatch  constraints  in  these  fisheries 
have  kept  actual  flatfish  catches  from 
reaching  Alternative  1  levels.  Therefore, 
a  large  part  of  the  revenues  associated 
with  Alternative  1  is  unlikely  to  occur. 
Also,  Alternative  2  TACs  are 
constrained  by  the  ABCs  the  Plan  Teams 
and  SSC  are  likely  to  recommend  to  the 
Council  on  the  basis  of  a  full 
consideration  of  biological  issues.  These 
ABCs  are  often  less  than  Alternative  1  ’s 
maximum  permissible  ABCs.  Therefore 
higher  TACs  under  Alternative  1  may 
not  be  consistent  with  prudent 
biological  management  of  the  resource. 
For  these  reasons.  Alternative  2  is  the 
preferred  alternative. 

This  action  does  not  modify 
recordkeeping  or  reporting 
requirements,  or  duplicate,  overlap,  or 
conflict  with  any  Federal  rules. 

Adverse  impacts  on  marine  mammals 
resulting  from  fishing  activities 


conducted  under  this  rule  are  discussed 
in  the  Final  EIS  (see  ADDRESSES). 

Pursuant  to  5  U.S.C.  553(d)(3),  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  for  this 
rule.  Plan  Team  review  occurred  in 
November  2007,  Council  consideration 
and  recommendations  in  December 
2007,  and  NOAA  Fisheries  review  and 
development  in  January-February  2008. 
For  all  fisheries  not  currently  closed 
because  the  TACs  established  under  the 
2007  and  2008  final  harvest 
specifications  (72  FR  9676,  March  5, 
2007)  were  not  reached,  the  likely 
possibility  exists  that  they  will  be 
closed  prior  to  the  expiration  of  a  30- 
day  delayed  effectiveness  period 
because  their  TACs  could  be  reached. 
Certain  fisheries,  such  as  those  for 
pollock  and  Pacific  cod  are  intensive, 
fast-paced  fisheries.  Other  fisheries, 
such  as  those  for  flatfish,  rockfish,  and 
“other  species,”  are  critical  as  directed 
fisheries  and  as  incidental  catch  in  other 
fisheries.  U.S.  fishing  vessels  have 
demonstrated  the  capacity  to  catch  the 
TAC  allocations  in  these  fisheries.  Any 
delay  in  allocating  the  final  TACs  in 
these  fisheries  would  cause  disruption 
to  the  industry  and  potential  economic 
harm  through  unnecessary  discards. 
Determining  which  fisheries  may  close 
is  impossible  because  these  fisheries  are 
affected  by  several  factors  that  cannot  be 
predicted  in  advance,  including  fishing 
effort,  weather,  movement  of  fishery 
stocks,  and  market  price.  Furthermore, 
the  closure  of  one  fishery  has  a 
cascading  effect  on  other  fisheries  by 
freeing-up  fishing  vessels,  allowing 
them  to  move  from  closed  fisheries  to 
open  ones,  increasing  the  fishing 
capacity  in  those  open  fisheries  and 
causing  them  to  close  at  an  accelerated 
pace. 

If  the  final  harvest  specifications  are 
not  effective  by  March  8,  2008,  which  is 
the  start  of  the  Pacific  halibut  season  as 
specified  by  the  IPHC,  the  hook-and-line 
sablefish  fishery  will  not  begin 
concurrently  with  the  Pacific  halibut 
season.  This  would  result  in  the 
needless  discard  of  sablefish  that  are 
caught  along  with  Pacific  halibut  as 
both  hook-and-line  sablefish  and  Pacific 
halibut  are  managed  under  the  same  IFQ 
program.  Immediate  effectiveness  of  the 
final  2008  and  2009  harvest 
specifications  will  allow  the  sablefish 
fishery  to  begin  concurrently  with  the 
Pacific  halibut  season.  Also,  the 
immediate  effectiveness  of  this  action  is 
required  to  provide  consistent 
management  and  conservation  of  fishery 
resources  based  on  the  best  available 
scientific  information,  and  to  give  the 
fishing  industry  the  earliest  possible 
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opportunity  to  plan  its  fishing 
operations.  Therefore  NMFS  finds  good 
cause  to  waive  the  30-day  delay  in 
effectiveness  under  5  U.S.C.  553(d)(3). 

Small  Entity  Compliance  Guide 

The  following  information  is  a  plain 
language  guide  to  assist  small  entities  in 
complying  with  this  final  rule  as 
required  hy  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  final  rule’s  primary  pmpose 
is  to  announce  the  2008  and  2009  fined 
harvest  specifications  and  prohibited 


species  bycatch  allowances  for  the 
groundfish  fisheries  of  the  GOA.  This 
action  is  necessary  to  establish  harvest 
limits  and  associated  management 
meeisures  for  groundfish  diuing  the  2008 
and  2009  fishing  years  and  to 
accomplish  the  goals  and  objectives  of 
the  FMP.  This  action  eiffects  all 
fishermen  who  peirticipate  in  the  GOA 
fisheries.  The  specific  amounts  of  OFL, 
ABC,  TAC,  and  PSC  are  provided  in 
tables  to  assist  the  reader.  NMFS  will  ' 
announce  closmes  of  directed  fishing  in 


the  Federal  Register  and  information 
bulletins  released  by  the  Alaska  Region. 
Affected  fishermen  should  keep 
themselves  informed  of  such  closures. 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  3631  et  seq.;  Pub.  L.  108—447. 

Dated:  February  19,  2008. 

Samuel  D.  Rauch  m. 

Deputy  Assistant  Administrator,  For 
Regulatory  Services,  National  Marine 
Fisheries  Service. 

(FR  Doc.  E8-3531  Filed  2-26-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  232,  and  239 

[RELEASE  NOS.  33-8891 ;  34-57280;  39-  ' 
2453;  iC-28145;  FILE  NO.  S7-12-07] 

RIN  3235-AJ87 

Electronic  Filing  and  Revision  of 
Form  D 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Secmities  and  Exchange 
Commission  is  adopting  rule 
amendments  mandating  the  electronic 
hling  of  information  required  hy 
Securities  Act  of  1933  Form  D  duough 
the  Internet.  We  also  are  adopting 
revisions  to  Form  D  and  to  Regulation 
D  in  connection  with  the  electronic 
filing  requirement.  The  revisions 
simplify  and  restructure  Form  D  and 
update  and  revise  its  information 
requirements.  The  information  required 
by  Form  D  will  be  filed  with  us 
electronically  through  a  new  online 
filing  system  that  will  be  accessible 
from  any  computer  with  Internet  access. 
The  data  filed  will  be  available  on  our 
Web  site  and  will  be  interactive  and 
searchable. 

DATES:  Effective  Date:  September  15, 
2008  except  the  amendments  to 
§  232.101(c)(6)  and  §  232.201(a)  are 
effective  March  28,  2008, 
§232.101(a)(l)(xiii)  is  effective  March 
16.  2009  and  §  230.503T, 

§  232.101(b)(10)  and  §  239.500T  are 
effective  from  September  15,  2008  to 
March  16,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  release  should  be 
addressed  to  Gerald  J.  Laporte,  Chief,  or 
Corey  A.  Jennings,  Attorney-Advisor, 
Office  of  Small  Business  Policy, 
Division  of  Corporation  Finance,  or 
Mark  W.  Green,  Senior  Special  Counsel 
(Regulatory  Policy),  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  100  F  Street, 
NE.,  Washington,  DC  20549-3628,  (202) 
551-3460. 

SUPPLEMENTARY  INFORMATION:  We  are 
adopting  revisions  to  Rules  100,^  101,^ 
104,3  201,“*  and  202  ^  of  Regulation  S- 
T,®  Rules  502  ^  and  503  ^  of  Regulation 


'  17  CFR  232.100. 

2 17  CFR  232.101. 

3 17  CFR  232.104. 

■*17  CFR  232.201. 
s  17  CFR  232.202. 

®17  CFR  232.10  el  seq. 
'  17  CFR  230.502. 

» 17  CFR  230.503. 


D,®  and  Form  D  under  the  Securities 
Act  of  1933  (“Securities  Act”).^^  We 
also  are  adding  temporary  Rule  503T 
and  Temporary  Form  D  under  the 
Securities  Act  and  temporary  Rule 
101(b)(10)  of  Regulation  S-T. 

Table  of  Contents 

I.  Executive  Summary  and  Background 

A.  History  and  Purpose  of  Form  D 

B.  Need  to  Update  Form  D  and  Require 
Electronic  Filing 

1.  Easing  Filing  Burdens 

2.  Better  Public  Availability  of  Form  D 
Information 

3.  Federal  and  State  Uniformity  and 
Coordination;  One-Stop  Filing 

4.  Improved  Collection  of  Data  for 
Commission  Enforcement  and 
Rulemaking  Efforts 

C.  Summary  of  Adopted  Amendments 

II.  Discussion  of  Amendments 

A.  Amendments  to  Form  D  Content 
Requirements 

1.  Basic  Identifying  and  Contact 
Information 

2.  Additional  Information  About  Issuer 

3.  Identification  of  Claimed  Exemptions 
and  Exclusions 

4.  Indication  of  Type  of  Filing 

a.  General  Requirements 

b.  Amendment  of  Previously  Filed  Form  D 

5.  Information  About  Offering 

6.  Signature  and  Submission 

B.  Electronic  Filing  of  Form  D 

C.  General  Solicitation  and  General 
Advertising  Issues  Presented  by 
Electronic  Filing  of  Form  D 

III.  Electronic  Filing  Procedme 

A.  Mechanics 

B.  Database  Capabilities  of  Electronic  Form 
D  Repository 

C.  System  Implementation 

rV.  Paperwork  Reduction  Act  Analysis 

V.  Cost-Benefit  Analysis 

VI.  Consideration  of  Impact  on  Competition 

and  Promotion  of  Efficiency, 

Competition  and  Capital  Formation 

VII.  Final  Regulatory  Flexibility  Act  Analysis 

VIII.  Statutory  Basis  and  Text  of 
Amendments 

I.  Executive  Summary  and  Background 

A.  History  and  Purpose  of  Form  D 

On  June  29,  2007,  we  issued  a  release 
in  which  we  proposed  for  public 
comment  rule  amendments  mandating 
the  electronic  filing  of  Form  D  through 
the  Internet  and  revisions  to  that  form. ^2 
In  this  release,  we  are  adopting  the 
amendments  substantially  as  proposed. 
As  further  described  below,  companies 


9 17  CFR  230.501-508. 

10 17  CFR  239.500. 

”15U.S.C.  77a  et  seq. 

12  We  proposed  the  amendments  in  Release  No. 
33-8814  (June  29,  2007)  [72  FR  37376].  The 
comment  letters  we  received  in  response  to  the 
proposing  release  were  filed  in  File  Number  S7-12- 
07  and  are  available  at  http://www.sec.gov/ 
comments/s7~l  2-07 /s71 207. shtml  or  from  our 
Public  Reference  Room  at  100  F  Street,  NE., 
Washington,  DC  20549. 


will  be  permitted  to  file  Form  D 
information  voluntarily  through  the 
Internet  when  our  new  Form  D 
electronic  filing  system  becomes 
available  on  September  15,  2008  and 
will  be  required  to  file  electronically 
through  the  Internet  on  and  after  March 
16,  2009. 

Form  D  serves  as  the  official  notice  of 
an  offering  of  securities  made  without 
registration  under  the  Securities  Act  in 
reliance  on  an  exemption  provided  by 
Regulation  D.^^  Both  public  and 
nonpublic  companies  file  information 
using  this  form. 

Regulation  D  was  part  of  a 
Commission  initiative  in  the  early  1980s 
to  provide  a  more  coherent  pattern  of 
exemptive  relief  from  the  registration 
requirements  of  the  Securities  Act,  and 
particularly  to  address  the  capital 
formation  needs  of  small  business. At 
the  time,  we  intended  the  Form  D  filing 
requirement  in  Rule  503  of  Regulation  D 
to  serve  an  important  data  collection 
objective.  vVe  expected  that  the 

empirical  data  derived  from  the  Form  D 
filings  would  enable  us  to  better 
evaluate  the  effectiveness  of  Regulation 
D  as  a  capital  raising  device  and 
eventually  to  further  tailor  our  rules  to 
provide  appropriate  support  for  both 
capital  formation,  especially  as  it  relates 
to  small  business,  and  investor 
protection. 

We  modified  the  requirements 
relating  to  Form  D  in  1986,  making 
Form  D  a  uniform  notification  form  that 
could  be  filed  with  state  securities 


’9  Regulation  D  contains  separate  exemptions  for 
limited  offerings  in  Rules  504,  505  and  506.  Form 
D  also  is  to  be  used  by  issuers  making  offerings  of 
securities  without  registration  in  reliance  on  the 
exemption  contained  in  Section  4(6)  of  the 
Securities  Act  [15  U.S.C.  77d(6)).  Although  we 
primarily  discuss  Regulation  D  in  this  release,  the 
revised  Form  D  also  will  continue  to  apply  to 
Section  4(6)  offerings.  Regardless  of  the  type  of 
offering  to  which  revised  Form  D  applies,  it  will  be 
required  to  be  filed  electronically  after  a  transition 
period  during  which  we  will  allow  either  paper  or 
electronic  filing. 

We  adopted  Form  D  and  Regulation  D  in  1982. 
Release  No.  33-6389  (Mar.  8, 1982)  (47  FR  11251) 
(adopting  Form  D  as  a  replacement  for  Forms  4(6), 
146,  240  and  242).  They  had  been  proposed  in  the 
previous  year.  Relea.se  No.  33-6339  (Aug.  7, 1981) 
[46  FR  41791]  (proposing  Regulation  D  and  Form 
D). 

*9  We  stated  in  the  proposing  release  for  the 
original  Rule  503: 

"An  important  purpose  of  the  notice  *  *  *  is  to 
collect  empirical  data  which  will  provide  a  basis  for 
further  action  by  the  Commission  either  in  terms  of 
amending  existing  rules  and  regulations  or 
proposing  new  ones  *  •  *.  Further,  the  proposed 
Form  would  allow  the  Commission  to  elicit 
information  necessary  in  assessing  the  effectiveness 
of  Regulation  D  as  a  capital  raising  device  for  small 
businesses.” 

Release  No.  33-6339  (Aug.  7,  1981)  [46  FR  41791, 
41799). 

'6  Release  No.  33-6339  (Aug.  7, 1981)  [46  FR 
41791,471799). 
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regulators.  This  effort  was  undertaken 
with  the  cooperation  of  the  North 
American  Securities  Administrators 
Association  (NASAA),  the  organization 
of  state  securities  regulators,  as  part  of 
the  Commission’s  efforts  to  reduce  the 
costs  of  capital  formation  for  small 
business  and  to  promote  uniformity 
between  federal  and  state  securities 
regulation.  At  that  time,  we  also 
eliminated  the  requirement  to  amend  a 
Form  D  filing  for  an  offering  every  six 
months  during  the  course  of  the  offering 
and  the  requirement  to  make  a  final 
Form  D  filing  within  30  days  of  the  final 
sale  in  the  offering.  We  left  intact  the 
requirement  in  Rule  503  to  file  a  Form 
D  notification  within  15  days  after  the 
first  sale  of  securities  in  an  offering, 
leaving  that  as  the  sole  current  explicit 
requirement  for  a  Form  D  filing.’® 

In  1989,  we  amended  the  Regulation 
D  exemptions  to  eliminate  the  filing  of 
Form  D  information  as  a  condition  to 
their  availability.”*  At  that  time,  we  also 
added  Rule  507  to  Regulation  D  to 
provide  an  incentive  for  issuers  to  make 
a  Form  D  filing,  even  though  it  was  no 
longer  a  condition  to  the  availability  of 
the  Regulation  D  exemptions. 2** 
Specifically,  Rule  507  disqualifies  an  - 
issuer  firom  using  a  Regulation  D 
exemption  in  the  future  if  it  has  been 
enjoined  by  a  court  for  violating  Rule 
503  by  failing  to  file  the  information 
required  by  Form  D.^’  Consequently,  an 
issuer  has  an  incentive  to  make  a  Form 
D  filing  to  avoid  the  possibility  that  a 
court  will  enjoin  the  issuer  for  violating 
Rule  503  and,  as  a  result,  disqualify  the 
issuer  from  using  a  Regulation  D 
exemption  in  the  future. 


Release  No.  33-6663  (Oct.  2.  1986)  [51  FR 
36385). 

17  CFR  230.503. 

>9  Release  No.  33-6825  (Mar.  15,  1989)  (54  FR 
11369). 

29  W, 

2>  On  August  3,  2007,  we  issued  a  release 
proposing  changes  to  Regulation  D.  See  Release  No. 
33-8828  (Aug.  3,  2007)  [72  FR  45116).  Among  those 
changes  were  moving  Regulation  D’s  exemption 
disqualification  provisions  to  a  new  subparagraph 
(e)  of  Rule  502  and  adopting  a  new  exemption  that 
would  appear  in  a  revised  Rule  507  of  Regulation 
D.  The  Regulation  D  release  also  sought  additional 
comment  on  the  proposals  we  made  in  Release  No. 
33-8766  (Dec.  27.  2006)  [72  FR  400)  that  concerned 
accredited  investors  in  certain  private  pooled 
investment  vehicles.  Since  we  have  not  adopted 
and  are  still  considering  the  changes  proposed  in 
the  Regulation  D  release  and  the  accredited  investor 
changes  proposed  in  the  private  pooled  investment 
vehicle  release,  the  new  Form  D  and  its 
implementing  rules  do  not  reflect  those  changes,  as 
did  the  Form  D  in  the  Form  D  proposing  release. 

We  are  still  considering  the  proposed  changes  to 
Form  D  that  would  be  necessary  to  reflect  adoption 
of  the  Regulation  D  and  private  pooled  investment 
vehicle  changes,  and  may  adopt  the  Form  D 
changes  if  we  adopt  the  Regulation  D  and  private 
pooled  investment  vehicle  changes. 


In  1996,  we  proposed  to  eliminate  the 
Form  D  filing  requirement  and  replace 
it  with  an  issuer  obligation  to  complete 
a  Form  D  and  retain  it  for  a  period  of 
time.22  At  the  time,  our  Task  Force  on 
Disclosure  Simplification  had  suggested 
that  the  Commission  consider  the 
continued  need  for  a  Form  D  filing 
requirement. 23  After  reviewing 
comments  on  the  proposal,  we 
determined  that  the  information 
collected  in  Form  D  filings  was  still 
useful  to  us  “in  conducting  economic 
and  other  analyses  of  the  private 
placement  market”  and  retained  the 
requirement.^**  In  1998,  we  solicited 
public  comment  on,  but  did  not 
propose,  requiring  electronic  filing  of 
the  Form  D  notice.^s  The  public 
comments  generally  favored  electronic 
filing  in  principle  but  expressed 
concern  about  Form  D  filers  needing  to 
follow  the  same  procedures  as  then 
were  required  generally  for  filings 
through  the  Commission’s  electronic 
filing  system,  called  the  Electronic  Data 
Gathering,  Analysis  and  Retrieval  or 
“EDGAR”  system. 

In  summary,  our  previous  statements 
on  Form  D  have  suggested  that,  at  the 
federal  regulatory  level,  the  Form  D 
filing  serves  two  primary  purposes: 

•  Collection  of  data  for  use  in  the 
Commission’s  rulemaking  efforts;  and 

•  Enforcement  of  the  federal 
securities  laws,  including  enforcement 
of  the  exemptions  in  Regulation  D.^® 

The  information  submitted  in  Form  D 
filings  also  is  useful  for  other  purposes. 
The  staffs  of  state  securities  regulators 
and  the  Financial  Industry  Regulatory 
Authority  (FINRA),  the  successor  to  the 
member  firm  regulatory  functions  of  the 
National  Association  of  Securities 
Dealers,  Inc.  and  NYSE  Regulation,  Inc., 
also  use  Form  D  information  to  enforce 
securities  laws  and  the  rules  of 
securities  self-regulatory  organizations. 
Form  D  filings  also  have  become  a 
source  of  information  for  investors.  Our 
Web  site  advises  potential  investors  in 
Regulation  D  offerings  to  check  whether 
the  company  making  the  offering  has 
filed  a  Form  D  notice  and  advises  that 
“[i]f  the  company  has  not  filed  a  Form 
D,  this  should  alert  you  that  the 
company  might  not  be  in  compliance 


22  Release  No.  33-7301  (May  31.  1996)  [61  FR 
30405). 

22  SEC  Task  Force  on  Disclosure  Simplification, 
Final  Report  17  (Mar.  5, 1996),  available  at 
http://www.sec.gov/news/studies/snipl.txt. 

2'‘ Release  No.  33-7431.  at  5  (July  18.  1997)  [62 
FR  39755,  39756). 

25  Release  No.  33-7541  (May  21, 1998)  [63  FR 
29168). 

26  Release  No.  33-6389  (Mar.  8, 1982)  [47  FR 
11251)  and  Release  No.  33-7431  (July  18, 1997)  (62 
FR  39755). 


with  the  federal  securities  law's.”  27  in 
addition,  the  information  in  Form  D 
filings  serves  as  a  source  of  business 
intelligence  for  commercial  information 
vendors,  as  well  as  for  participants  in 
the  venture  capital,  private  equity,  and 
other  industries  that  rely  on  Regulation 
D  offerings  and  for  competitors  of 
companies  that  file  Form  D  information. 
Academic  researchers  use  Form  D 
information  to  conduct  empirical 
research  aimed  at  improving  the 
workings  of  these  industries. 2® 
Journalists  use  Form  D  information  to 
report  on  capital-raising  in  these 
industries.  2** 

B.  Need  To  Update  Form  D  and  Require 
Electronic  Filing 

Currently,  much  of  the  information 
required  by  Form  D  appears  to  be  useful 
and  justified  in  the  interests  of  investor 
protection  and  capital  formation.3o  It 
also  appears  that  some  useful 
information  that  could  be  required  by 
Form  D  is  not  required  currently.  On  the 
other  hand.  Form  D  currently  requires 
some  information  that  may  no  longer  be 
useful.  Our  staff  receives  many  inquiries 
from  market  participants  suggesting  that 
Form  D  could  be  clarified  and 
simplified.  Moreover,  the  absence  of  an 
electronic  system  for  filing  Form  D 
information  prevents  issuers  from  filing 
through  efficient  modern  methods  and 
limits  the  usefulness  of  the  information 
collected  on  Form  D.  The  rules  we 
adopt  today  address  deficiencies  in  the 
Form  D  data  collection  requirements 
and  process. 

1.  Easing  Filing  Burdens 

Our  new  Form  D  rules  are  intended  to 
ease  the  costs  and  burdens  of  preparing 
and  filing  Form  D  information.  The 
informational  requirements  will  be 
streamlined  and  updated.  The 
instructions  will  be  clarified  and 
simplified.  Issuers  will  file  Form  D 
information  electronically  through  a 
new  online  filing  system  that  will  be 


22  See  http://www.sec.gov/answers/formd.htm. 

26  For  a  discussion  of  how  academic  researchers 
are  using  available  data  on  private  investments  to 
improve  the  workings  of  the  venture  capital 
industry,  see  A.  Ginsberg.  Truth,  or  Consequences: 
Academic  Researchers  are  Helping  Policy  Makers 
and  Practitioners  Understand  the  Problems  Facing 
the  Venture  Capital  Industry,  Innovation  Review  8 
(Berkley  Center  for  Entrepreneurial  Studies.  Fall 
2002). 

29  See.  e.g.,  R.J.  Terry  and  B.  Hammer,  NEA  Closes 
$2.5  Billion  Fund,  Baltimore  Bus.  Journal,  July  10, 
2006. 

20  For  example,  information  provided  in  response 
to  the  requirement  to  check  the  applicable  specified 
exemptions  from  registration  claimed  by  the  issuer 
helps  the  Commission  monitor  and  better  evaluate 
use  of  the  claimed  exemptions  in  order  to  protect 
investors  and  facilitate  the  development  of  private 
and  limited  markets  in  which  to  raise  capit^. 
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accessible  from  any  computer  with 
Internet  access.  Issuers  will  provide  data 
by  responding  to  discrete  information 
requests.  Appropriate  data  entries  will 
be  reviewed  automaticedly  for  proper 
characters  and  consistency  with  entries 
in  other  fields.  Data  entry  fields  will  be 
accompanied  by  links  to  instructions 
and  other  helpful  information.  We 
believe  these  system  features,  among 
others,  will  help  facilitate  a  relatively 
easy-to-use  filing  process  that  will 
deliver  accurate  information  quickly, 
reliably,  and  securely.^’  The  Form  D 
filing  will  continue  to  he  required 
within  15  days  of  an  issuer’s  first  sale 
in  an  offering  without  Securities  Act 
registration  in  reliance  on  one  or  more 
of  the  exemptions  provided  in 
Regulation  D,  and  the  rules  will  clarify 
when  amendments  are  required.  Paper 
filing  of  Form  D  information  will  he 
eliminated  after  a  transition  period  in 
which  the  information  may  be  filed 
either  electronically  through  the 
Internet  or  in  paper.^^ 

2.  Better  Public  Availability  of  Form  D 
Information 

Requiring'the  electronic  filing  of  Form 
D  data  through  the  Internet  will  make 
the  information  filed  more  readily 
available  to  regulators  and  members  of 
the  public.  The  information  will  be 
available  on  our  Web  site  and,  because 
the  online  filing  system  will 
automatically  capture  and  tag  data 
items,  the  data  will  be  interactive  and 
searchable.  The  Commission’s  public 
Web  site  at  http://www.sec.gov  will 
enable  users  to  view  the  information  in 
an  easy-to-read  format,  download  the 


The  new  online  filing  system  is  discussed  in 
further  detail  in  Part  III  of  this  release. 

Rule  101  of  Regulation  S-T.  Rule  503  of 
Regulation  D  and  the  description  of  Form  D  will 
mandate  electronic  filing  of  Form  D  information 
subject  to  varied  effer^’ve  dates  and  temporary 
provisions,  which  together  will  permit  the 
information  to  be  filed  either  electronically  through 
the  Internet  or  in  paper  during  the  transition  period. 
The  transition  period  is  discussed  more  fully  in  Part 
III.C  below.  Currently,  our  rules  require  issuers  to 
file  five  paper  copies  of  the  Form  D  with  us  by  mail 
or  physical  delivery  to  Commission  headquarters. 

17  CFR  230.503(a).  The  Commission  received 
27,843  Form  D  filings  in  its  most  recently  ended 
fiscal  year,  2007. 

33  Most  filings  made  with  us  currently  are  filed 
electronically  through  our  EDGAR  system.  We 
began  to  make  EDGAR  electronic  filing  mandatory 
in  1993.  Initially,  a  number  of  forms — including 
Form  D — were  excluded  fi'om  mandated  electronic 
filing.  Since  the  launch  of  the  EEKIAR  system,  we 
have  increased  the  number  of  forms  that  are 
required  to  be  filed  electronically,  but  Form  D  has 
remained  a  paper-only  filing.  It  will  continue  to 
remain  so  imtil  the  September  15,  2008  effective 
date  of  volimtary  electronic  filing,  when  companies 
will  be  able  to  file  Form  D  information  either  in 
paper  or  electronically  until  the  end  of  the  phase- 
in  period  on  March  16,  2009.  Beginning  on  that 
date.  Form  D  information  will  be  required  to  be 
filed  electronically  through  the  Internet. 


information  into  an  existing  application, 
or  create  an  application  to  use  the 
information. 

Unlike  information  filed  with  us 
electronically,  paper  filings  are  available 
from  us  only  in  person  in  our  Public 
Reference  Room  or  by  means  of  a  mail 
request.  We  charge  a  nominal  fee  for 
copies  of  Form  D  filings.  Some  Form  D 
filings  are  available  at  higher  cost  from 
private  vendors  through  the  Internet  and 
telephone  requests. 

3.  Federal  and  State  Uniformity  and 
Coordination;  One-Stop  Filing 

For  over  20  years.  Form  D  has  served 
as  a  means  to  promote  federal  and  state 
uniformity  and  coordination  in 
securities  regulation  by  providing  a 
uniform  notification  form  that  cem  be 
filed  with  the  Commission  and  with 
state  securities  regulators.  The 
contemplated  electronic  filing  system 
for  Form  D  information  will  continue 
that  tradition  and  can  enhance  the 
utility  of  Form  D  as  a  means  to  promote 
uniformity  and  coordination  between 
federal  and  state  securities  regulation. 

The  availability  of  Form  D 
information  filed  with  us  through  a 
searchable  electronic  database  will 
enable  both  federal  and  state  securities 
regulators  to  monitor  the  exempt 
securities  transaction  markets  more 
effectively.  The  system  also  will  permit 
improved  coordination  among  federal 
and  state  regulators,  which  is  essential 
to  efficient  and  effective  capital 
formation  through  exempt  transactions, 
especially  by  smaller  companies,  and  to 
investor  protection.  State  securities 
regulators  will  be  able  to  access  the 
information  on  our  Web  site  to  learn  if 
new  Form  D  information  of  interest  to 
them  has  been  filed. 

The  system  will  enhance  uniformity 
and  coordination  even  more  if  it  results 
in  “one-stop  filing,’’  an  approach  we 
and  NASAA  are  exploring.  One-stop 
filing  will  enable  companies  to  file 
Form  D  information  both  with  us  and 
with  the  states  they  designate  in  one 
electronic  transaction.  While  that 
capability  will  not  be  available  when 
Form  D  electronic  filing  with  the 
Commission  begins,  we  have  been 
working  actively  with  NASAA  to 
achieve  that  capability  as  soon  as 
practicable.  We  understand  that  NASAA 
is  considering  establishing  its  own  new 


3<  According  to  a  unit  of  the  American  Bar 
Association,  48  states,  the  District  of  Columbia, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands  accept 
filings  on  Form  D.  New  York  prescribes  its  own 
Form  99.  Florida  does  not  require  any  filing  for  the 
types  of  transactions  other  jurisdictions  require  to 
be  reported  on  Form  D.  See  Report  on  Blue  Sky 
Survey  of  the  NSMIA  Subcommittee,  Committee  on 
State  Regulation  of  Securities,  American  Bar 
Association  Business  Law  Section  (Feb.  2006). 


electronic  system  that  would  interface 
with  our  system  and  would  receive 
filings  and  collect  fees  on  behalf  of 
participating  state  securities 
regulators.-^®  One-stop  filing  will  reduce 
significantly  the  costs  and  burdens  of 
preparing  and  filing  Form  D  information 
with  the  Commission  and  with  state 
securities  regulators.  This  could 
represent  a  substantial  savings  for  small 
businesses  and  others  filing  Form  D 
information. 

The  commenters  that  responded  to 
our  Form  D  proposing  release  that 
addressed  one-stop  filing  supported  it,®® 
but  some  made  suggestions  and  some 
expressed  concerns.®^  NASAA  stated 
that  it  envisions  a  system  that  would 
direct  issuers  to  a  NASAA-hosted  Web 
site  that  lists  the  fees  for  states  a  filer 
selects  and  enables  the  filer  to  make  an 
electronic  payment  to  those  states  that 
would  include  a  modest  service  charge 
to  defray  costs  of  the  site  and  service.®” 
NASAA  also  stated  that  it  envisions  that 
the  electronic  payment  would  be  made 
by  means  of  an  electronic  funds  transfer 
or  credit  card  transaction.  NASAA 
further  envisions  that,  after  payment, 
the  system  would  allow  a  completed 
Form  D  to  be  filed  with  the  Commission 
and  distributed  by  the  NASAA-hosted 
site  to  the  states  selected  by  the  filer. 
Finally,  NASAA  anticipates  that  the 
Commission  would  have  no  direct 
involvement  or  responsibility  for  the 
state  distribution  and  payment  system. 
Two  commenters  expressed  concerns 
about  one-stop  filing,  relating  primarily 
to  the  prospects  for  timely  state 
adoption  ®®  and,  in  one  case,  the  use  of 
the  electronic  system  as  it  relates  to  the 
National  Securities  Markets 
Improvement  Act  of  IQQe."*®  Finally,  one 


33  The  Commission's  electronic  filing  system  will 
not  collect  fees  on  behalf  of  any  states. 

33  One  commenter,  for  example,  stated  that  if  one- 
stop  filing  were  implemented  properly,  it  would 
reduce  significantly  the  costs  and  burdens  of 
preparing  and  filing  Form  D  with  the  Commission 
and  the  states.  See  letter  from  American  Bar 
Association,  Section  of  Business  Law,  Committees 
on  Federal  Regulation  of  Securities  and  State 
Regulation  of  Securities  (ABA). 

32  See  letters  from  ABA,  Coalition  of  Private 
Investment  Companies  (CPIC),  Connecticut 
Department  of  Banking  (Connecticut),  Managed 
Funds  Association  (MFA),  Massachusetts  Securities 
Division  (Massachusetts),  NASAA  and 
Pennsylvania  Securities  Commission 
(Pennsylvania). 

3®  See  letter  fi'om  NASAA. 

38  See  letters  fiom  ABA  and  MFA. 

See  letter  fiom  ABA  (“There  are  several  aspects 
of  ‘one-stop’  filing  about  which  we  have  particular 
reservations  emanating  *  •  *  partly  fiom  a  desire 
to  delineate  clear  boundaries  as  a  result  of  federal 
preemption  under  the  National  Securities  Markets 
Improvement  Act  of  1996  *  *  *  .”).  Section  102(a) 
of  the  National  Securities  Markets  Improvement  Act 
of  1996  (“NSMIA”)  [Pub.  L.  No.  104-290  110  Stat. 
3416  (Oct.  11, 1996))  enacted  new  Section  18  of  the 
Securities  Act  [15  U.S.C.  77r],  which,  in  part,  limits 
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commenter  expressed  hope  that 
companies  would  continue  to  be  able  to 
file  a  Form  D  notice  with  a  particular 
state  or  states  and  not  with  the 
Commission  where  the  company  is 
comfortable  relying  on  the  Section  4(2) 
exemption  from  registration  at  the 
federal  level  and  no  federal  Form  D 
would  be  required."*^  We  have 
considered  these  comments  and  will 
continue  to  consider  them  as  we  work 
with  NASAA  in  an  effort  to  establish 
one-stop  filing. 

4.  Improved  Collection  of  Data  for 
Commission  Enforcement  and 
Rulemaking  Efforts 

The  conversion  to  electronic  filing  of 
Form  D  information  through  the  Internet 
in  an  interactive  data  format  will  result 
in  creation  of  a  database  of  Form  D 
information  and  allow  us  and  others  to 
better  aggregate  data  on  the  private  and 
limited  offering  securities  markets  and 
the  use  of  the  various  Regulation  D 
exemptions.  Further,  the  software  we 
will  use  for  the  Form  D  electronic  frlings 
will  require  that  filers  address  each 
required  data  field  in  the  form,  thus 
reducing  incomplete  filings.  Because  of 
these  and  other  features,  our  Form  D 
electronic  filing  system  should  assist  in 
our  enforcement  efforts  and  enhance  our 
ability  to  use  filed  Form  D  information. 
The  Form  D  information  database  will 
allow  us  to  better  evaluate  our 
exemptive  schemes  on  a  continuing 
basis  in  order  to  facilitate  capital 
formation  in  a  manner  consistent  with 
investor  protection.  The  evaluation 
could  lead  to  improvements  that  would 
result  in  significant  benefits  to 
companies  that  rely  on  the  Regulation  D 
exemptions,  especially  smaller 
companies,  as  well  as  benefits  to 
investors. 

C.  Summary  of  Adopted  Amendments 

In  sum,  the  amendments  will: 

•  Mandate  electronic  filing  of  Form  D 
Information: 

o  After  a  phase-in  period  during 
which  electronic  filing  will  be 
voluntary:  and 

o  Through  an  online  filing  system 
that  will 

■  Be  accessible  from  any  computer  with 
Internet  access;  and 

■  Capture  and  tag  data  items,  so  that  the 
data  will  be  interactive  and  viewable  in 
an  easy-to-read  format;  and 

•  Revise  Form  D’s  information 
requirements  by: 


the  authority  of  the  states  to  regulate  offers  and 
sales  of  securities  exempt  under  “rules  or 
regulations  issued  under  section  4(2)”  of  the  Act  [15 
U.S.C.  77d(2)),  which  includes  Rule  506  but  not 
Rules  504  or  505  of  Regulation  D. 

■*'  See  letter  from  ABA. 


o  Permitting  filers  to  identify  all 
issuers  in  a  multiple-issuer  offering  in 
one  Form  D  filing;  . 

o  Deleting  the  current  requirement  to 
identify  as  “related  persons”  owners  of 
10  percent  or  more  of  a  class  of  the 
issuer’s  equity  securities; 

o  Replacing  the  current  requirement 
to  provide  a  business  description  of  the 
issuer  with  a  requirement  to  classify  the 
issuer  by  industry  from  a  pre- 
established  list  of  industries: 

o  Requiring  revenue  range 
information  for  the  issuer,  or  net  asset 
value  range  information  in  the  case  of 
hedge  funds  (subject  to  an  option  to 
decline  to  disclose); 

o  Requiring  more  specific 
information  on  the  registration 
exemption  claimed  by  the  issuer  in  the 
Form  D  notice  as  well  as  information  on 
any  exclusion  claimed  from  the 
definition  of  “investment  company” 
under  the  Investment  Company  Act  of 
1940  (“Investment  Company  Act);'’^ 
o  Requiring  reporting  of  the  date  of 
first  sale  in  the  offering: 

o  Specifying  when  amendments  to  a 
previously  filed  Form  D  notice  are 
required  by  reason  of  mistakes  of  fact, 
errors  or  changes  to  information  in  a 
previously  filed  notice  or  the  passage  of 
a  calendar  year; 

o  Requiring  reporting  of  whether  the 
offering  is  expected  to  last  over  a  year; 

o  Limiting  reporting  of  the  minimum 
investment  amount  accepted  in  the 
offering  to  the  amount  accepted  from 
outside  investors,  so  as  not  to  affect 
employee  stock  ownership  incentive 
plans  adversely; 

o  Requiring  CRD  numbers  for  both 
individual  recipients  of  sales 
compensation  and  associated  broker- 
dealers; 

o  Replacing  the  current  requirement 
to  disclose  information  on  a  wide 
variety  of  expenses  and  applications  of 
proceeds  with  a  requirement  to  report 
expenses  only  as  to  amounts  paid  for 
sales  commissions  and,  separately 
stated,  finders’  fees,  and  report  use  of 
proceeds  only  as  to  the  amount  of 
proceeds  used  to  make  payments  to 
executive  officers,  directors  and 
promoters; 

o  Replacing  the  current  federal  and 
state  signature  requirements  with  a 
combined  signature  requirement  that 
includes. an  undertaking  to  provide 
offering  documents  to  regulators  on 
request  (subject  to  applicable  law),  a 
consent  to  service  of  process  and  a 
certification  that  the  issuer  is  not 
disqualified  by  rule  from  relying  on  an 
exemption  claimed;  and 


o  Permitting  a  limited  amoimt  of  free 
writing  in  “clarification”  fields  to  the 
extent  necessary  to  clarify  certain 
information  provided. 

The  principal  changes  from  the 
proposing  release  include: 

•  Permitting  free  writing  to  clarify 
responses  to  a  total  of  five  requests  for 
information; 

•  Specifying  that  amendments  to  a 
previously  filed  Form  D  notice  are 
required  only  for  material  mistakes  of 
fact  or  errors,  cuid  not  for  any  mistake 
of  fact; 

•  Providing  additional  exceptions 
from  changes  that  otherwise  would 
require  amendments  to  a  previously 
filed  Form  D  notice: 

•  Requiring  an  annual  amendment  to 
a  Form  D  notice  only  if  an  entire 
calendar  year  has  passed  since  the  last 
filing,  and  not  every  year  between 
January  1  and  February  14;  and 

•  Requiring  expense  and  use  of 
proceeds  information  on  amounts  paid 
for  sales  commissions,  finders’  fees,  and 
payments  to  executive  officers,  directors 
and  promoters,  instead  of  eliminating 
those  requirements. 

II.  Discussion  of  Amendments 

As  noted  above,  we  believe  the 
revisions  we  adopt  today  will  have  a 
positive  effect  in  many  areas  of  interest 
to  the  Commission,  state  securities 
regulators,  investors,  and  companies 
that  rely  on  Regulation  D  exemptions. 
The  revisions  generally  involve 
simplifying  Form  D,  easing  the  burdens 
of  complying  with  the  requirements  of 
the  form,  and  modernizing  the 
information  capture  process. 

For  each  offering  of  securities  that  is 
made  without  Securities  Act  registration 
in  reliance  on  a  claimed  exemption 
under  Regulation  D,  the  issuer  must  file 
the  information  required  by  Form  D 
with  the  Commission  no  later  than  15 
days  after  the  first  sale  of  securities.  The 
form  calls  for  issuers  to  provide  basic 
identifying  information  ^d 
fundamental  information  about  the 
offering.  Some  of  the  requirements  of 
Form  D  have  become  outdated  with  the 
passage  of  time  since  the  Commission 
adopted  them.  Further,  some  of  the 
current  form’s  requirements  and 
instructions  could  be  clarified  and  made 
less  burdensome.  The  revisions  we 
adopt  today  address  these  issues.  In 
addition,  the  move  to  electronic  filing 
necessitates  several  modifications.  We 
generally  are  adopting  the  amendments 
substantially  as  proposed.  Where  we  are 
not,  we  so  note  below. 


«2  15  U.S.C.  80a-l  etseq. 
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A.  Amendments  To  Form  D  Content 
Requirements 

Currently,  Form  D  requires 
presentation  of  preliminary  and  other 
information  required  by  five  sections 
designated  “A”  through  “E.”  The 
revisions  organize  the  information 
requirements  around  16  numbered 
“items”  or  categories  of  information. 
Instructions  at  the  end  of  the  form 
explain  the  requirements  for  each  item. 
On  the  online  form,  terms  and  items  at 
the  front  of  the  form  will  be  linked  to 
the  instructions  at  the  back,  which  will 
be  available  immediately  by  clicking  on 
a  particular  term  or  item.  In  this  regard, 
we  are  adding  to  the  General 
Instructions  a  sentence  that  provides 
that  terms  used  but  not  defined  in  the 
form  that  are  defined  in  Rule  405  or 
Rule  501  have  the  meanings  given  to 
them  in  those  rules.  The  sentence  will 
clarify  the  application  of  Rule  501  and, 
to  the  extent  it  defines  the  term 
“promoter,”  Rule  405.'*^ 

1.  Basic  Identifying  and  Contact 
Information 

New  Form  D  generally  carries  over  the 
requirements  from  current  Form  D  for 
basic  identifying  and  contact 
information  and  information  about 
related  persons,  but  modifies  or  omits 
some  of  these  types  of  requirements. 

The  requirements  carried  over,  however, 
are  restructured  to  reflect  the  electronic 
character  of  the  filing. 

Item  1,  similar  to  current  Form  D, 
requires  basic  identifying  information, 
such  as  the  name  of  the  issuer  of  the 
securities,  any  previous  names,  the  type 
of  legal  entity  and  the  issuer’s  year  and 
place  of  incorporation  or  organization.'*® 
We  are  revising  the  form  to  provide 
specifically  for  the  identification  of 
multiple  issuers  in  multiple-issuer 
offerings.  Form  D  currently  does  not 
provide  for  this,  sometimes  raising 
questions  as  to  how  multiple-issuer 
offerings  should  be  reported.'*^ 


17  CFR  230.405. 

« 17  CFR  230.501. 

♦5  One  conunenter  expressly  supported  defining 
the  term  “promoter”  in  the  instructions.  See  letter 
horn  Connecticut. 

Issuers  will  specify  their  legal  entity  type  (e.g., 
corporation  or  limited  partnership). 

Currently,  the  Form  D  instructions  do  not 
specify  whether  all  issuers  in  a  multiple-issuer 
offering  can  be  listed  in  the  same  Form  D  notice  or 
whether  each  issuer  must  submit  essentially  the 
same  notice.  In  this  situation,  the  staff  currently 
advises  each  issuer  to  submit  a  separate  Form  D 
notice  because  the  filings  are  retrievable  in  our 
filing  system  only  by  reference  to  the  name  of  one 
issuer.  The  changes  clarify  the  requirements  of  this 
item  and  eliminate  the  burden  on  issuers  to  file 
what  are  essentially  duplicate  notices  in  order  to 
comply  with  the  requirement  to  file  Form  D 
information.  The  new  online  filing  system  will 


Although  we  proposed  to  add  to  the 
form  a  requirement  to  supply  the 
issuer’s  Commission  file  number,  if  any, 
we  have  decided  not  to  adopt  that 
requirement.  We  believe  requiring  the 
Commission  file  number  would  add  a 
burden  but  would  provide  limited 
benefits  because  most  Form  D  filers  are 
nonpublic  companies  and,  as  a  result, 
would  not  have  a  Commission  file 
number.  Furthermore,  it  is  possible  to 
use  other  required  information  to  aid  in 
identifying  issuers. 

With  regard  to  identifying  issuers,  two 
commenters  responded  to  our 
solicitation  of  comment  on  whether 
Form  D  should  require  CUSIP  numbers 
and  trading  symbols.  One  commenter 
favored  adding  such  a  requirement  in 
order  to  help  parse  information  and 
facilitate  automating  filing  notices.'*® 
The  other  commenter,  however, 
opposed  adding  the  requirement  as 
burdensome  to  issuers  and  resulting  in 
information  that  is  not  useful.'*^  We 
believe  that  the  system’s  data  tagging 
features  will  facilitate  parsing 
information  and  obtaining  filing  notices 
to  such  an  extent  that  the  burden  of 
requiring  CUSIP  numbers  and  trading  - 
symbols  would  not  be  justified  by  the 
benefits  to  be  gained. 

In  response  to  a  comment  letter,®®  we 
have  provided  a  place  to  identify  an 
issuer  as  “yet  to  be  formed”  instead  of 
providing  a  year  of  organization.  The 
current  Form  D  provides  this 
alternative. 

Two  commenters  expressed  concern 
as  to  whether  a  filer  would  be  able  to 
specify  its  particular  foreign  place  of 
incorporation  or  organization  rather 
than  just  be  able  to  indicate  that  the 
location  is  foreign.®*  We  confirm  that 
the  online  filing  system  will  enable 
issuers  to  specify  particular  foreign 
jurisdictions. 

Item  2,  similar  to  current  Form  D, 
requires  filers  to  provide  place  of 
business  and  telephone  contact 
information.  ®2 

The  revised  form  will  include 
instructions  to  clarify  that  post  office 
box  numbers  and  “care  of’  addresses 
are  not  acceptable  as  place  of  business 


support  multiple-issuer  filings.  As  a  result,  all 
issuers  easily  can  be  identified  in  a  single  filing. 

See  letter  from  Pink  Sheets  LLC. 

See  letter  from  ABA. 

See  id. 

5’  See  letters  bom  ABA  and  Connecticut. 

Some  information  of  the  type  that  Items  2  and 
3  require  will  automatically  appear  in  appropriate 
places  when  the  filer  accesses  the  new  online  filing 
system.  The  system  will  replicate  information 
provided  by  the  filer  in  the  course  of  obtaining  the 
identifying  information  needed  to  access  the  new 
online  filing  system  or  in  updating  such 
information.  The  filer  will  be  able  to  make  changes 
to  such  information. 


information.  One  commenter  asked  that 
an  issuer  be  permitted  to  provide  a 
“care  of’  address  because  mail  might 
not  othewise  be  delivered  to  the  issuer 
where,  for  example,  the  issuer  operates 
out  of  another  entity’s  office  and  a 
separate  address  listing  is  precluded  by 
lease  restrictions  or  practical 
concerns.®®  We  acknowledge  the 
concern,  but  reiterate  our  statement  in 
the  proposing  release  that  this 
information  is  not  collected  for  mailing 
purposes.  The  purpose  of  this 
information  is  to  allow  securities 
enforcement  authorities  to  determine 
the  location  of  the  issuer’s  operations 
and  personnel  responsible  for  the 
offering.  Post  office  box  numbers  and 
“care  of’  addresses  do  not  provide  this 
information.  In  instances  in  which  lease 
restrictions  or  other  practical  concerns 
arise,  the  issuer  must  make 
arrangements  to  provide  acceptable 
place  of  business  and  contact 
information. 

The  revised  form  will  differ  from  the 
proposed  form  as  to  place  of  business 
and  telephone  contact  information.  The 
proposed  version  would  have  required 
place  of  business  and  telephone  contact 
information  in  a  multiple-issuer  offering 
only  for  the  primary  issuer  and  would 
not  have  permitted  such  information  for 
the  other  issuers.  In  the  proposing 
release,  we  reasoned  that  issuers  in 
multiple-issuer  transactions  typically 
have  the  same  place  of  business,  and  we 
generally  do  not  need  more  than  one 
address  to  contact  the  responsible 
personnel  for  enforcement  purposes.  In 
this  regard  and  upon  further 
consideration  after  reviewing  the  public 
comment  letters,  we  have  decided  that 
the  revised  form  will  differ  in  one 
respect — it  will  permit,  but  not  require, 
such  information  for  issuers  other  than 
the  primary  issuer  in  a  multiple-issuer 
offering.  In  so  revising  the  form,  we 
believe  we  address  the  concerns 
expressed  by  two  commenters.  One 
commenter  asked  that  we  require  such 
information  for  all  the  issuers  in 
multiple-issuer  offerings  to 
accommodate  states  that  currently 
require  a  separate  Form  D  from  every 
issuer  in  a  multi-issuer  offering,  or 
alternatively,  that  we  require  a  separate 
Form  D  from  each  of  the  issuers.®**  The 
other  commenter  asked  that  we  permit 
multiple  issuers  to  provide  separate 
addresses  to  avoid  the  implication  that 
issuers  are  affiliated  when  they  are 
not.®®  We  believe  these  concerns  are 
adequately  addressed  by  permitting  all 
issuers  to  provide  the  information 


53  See  letter  from  ABA. 

See  letter  from  Pennsylvania. 
55  See  letter  fi'om  ABA. 
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because  that  enables  issuers  that  are 
filing  with  states  that  otherwise  would 
require  separate  Forms  D  to  include  the 
information  if  they  wish  to  avoid  filing 
the  separate  forms,  if  permitted  by  state 
law. 

One  commenter  asked  that  Form  D 
require  the  name  of  a  contact  person  for 
the  primary  issuer  and  any  other  issuers 
in  a  multiple-issuer  offering.’’®  The 
commenter  stated  that  contact  might  be 
necessary  in  connection  with  the  filing 
itself  or  in  regard  to  litigation  or 
enforcement  or  for  other  purposes.  We 
believe,  however,  that  address  and 
telephone  number  information  would  be 
sufficient  to  make  an  initial  contact  and 
that  it  should  be  possible  to  proceed 
from  that  point  to  locate  the  most 
appropriate  person  based  on  the  nature 
of  the  contact. 

Item  3,  similar  to  current  Form  D, 
requires  information  about  related 
persons  (executive  officers,  directors, 
and  promoters).®^  As  proposed, 
however,  we  are  deleting  the  current 
requirement  that  issuers  identify  as 
“related  persons”  owners  of  10  percent 
or  more  of  a  class  of  their  equity 
securities.®®  In  so  proposing,  we 
reasoned  that 

•  Investors  should  continue  to  have 
access  to  this  information,  if  it  is 
material,  in  the  private  placement 
memorandum  customarily  supplied  to 
them  or  in  other  information  made 
available  through  the  issuer;  ®® 

•  We  believe  we  can  collect  sufficient 
information  to  satisfy  the  regulatory 
objectives  of  Form  D  by  requiring  only 
the  identification  of  executive  officers, 
directors,  and  promoters;  and 

•  Issuers  that  are  not  reporting 
companies  have  raised  privacy  concerns 
with  respect  to  the  requirement  to 
identify  10  percent  equity  owners  who 
are  not  executive  officers,  directors,  or 
promoters  because  they  do  not  already 
have  to  disclose  this  information,  and 
the  widespread  availability  of  the 
information  on  our  Web  site  may  raise 


See  letter  from  NASAA. 

The  instructions  to  Item  3  clarify  that 
disclosure  will  be  required  of  each  person  who  has 
functioned  as  a  promoter  of  the  issuer  within  the 
past  live  years  of  the  later  of  the  first  sale  of 
securities  or  the  date  upon  which  the  Form  D  filing 
was  required  to  be  made. 

We  also  are  revising  Item  3  to  enable  an  issuer 
to  clarify  its  response.  This  change  is  discussed 
more  fully  in  Part  II.C  below. 

Under  some  circumstances,  an  issuer  must 
provide,  rather  than  merely  make  available, 
beneficial  holder  information.  For  example,  an 
issuer  that  offers  securities  to  non-accredited 
investors  without  registration  under  the  Securities 
Act  in  reliance  on  an  exemption  provided  by  Rule 
505  [17  CFR  230.5051  or  506  [17  CFR  230.506]  must 
provide  beneficial  holder  information  under  the 
circumstances  specifred  by  Rule  502(b)  [17  CFR 
230.502(b)]. 


additional  privacy  concerns  for  these 
companies  as  they  seek  to  raise  capital 
through  a  private  offering.®® 

Two  commenters  explicitly  supported 
the  proposal  to  delete  the  requirement 
to  report  publicly  the  names  and 
addresses  of  10  percent  or  greater  equity 
holders.®’  Both  commenters  cited 
privacy  concerns.  One  of  the 
commenters  also  stated  that  individual 
investors  would  have  access  to  the 
information  to  the  extent  relevant  and 
omitting  the  information  would  save 
time  and  eliminate  filing  burdens.®^ 

Four  commenters  objected  to  the 
proposal  to  delete  the  requirement  to 
disclose  10  percent  or  greater  holders, 
citing  the  usefulness  of  the  information 
and,  in  some  cases,  questioning  the 
validity  of  privacy  concerns.®®  These 
commenters  asserted,  in  essence,  that 
the  information  is  useful  to: 

•  State  regulators  because,  for 
example,  it  enables  them  to  determine 
whether  the  specified  persons  are 
disqualified  from  conducting  an  offering 
or  have  an  enforcement  history  that 
warrants  additional  information  and 
disclosure;  ®^ 

•  The  general  public  because  it 
reveals  the  investment  activity  of  public 
sector  entities:  ®®  and 

•  Investors  because  this  degree  of 
ownership  control  is  material  and  it 
cannot  be  assumed  this  information  will 
be  provided  even  if  material,  especially 
where  disclosure  or  fraud  may  be  an 
issue.®® 

We  have  considered  the  differing 
views  on  whether  to  retain  the 
requirement  to  report  publicly  the 
names  and  addresses  of  10  percent  or 
greater  equity  holders.  We  still  believe 
it  is  appropriate  to  delete  the 
requirement  for  the  reasons  discussed 
above  and  in  the  proposing  release.  In 
this  regard,  we  note  that  Item  3  will 
continue  the  current  Form  D 
requirement  to  report  executive  officers 


As  we  stated  in  the  proposing  release,  from 
time  to  time  issuers  have  asked  us  to  grant 
confidential  treatment  to  this  information  under 
Securities  Act  Rule  406  [17  CFR  230.406],  but  we 
have  denied  such  requests  consistently  because  the 
information  currently  is  required  by  Form  D.  We 
estynated  in  the  proposing  release  that  about  95 
percent  of  the  companies  frling  Form  D  notices  in 
2006  were  private  companies,  which  frequently  are 
not  required  to  make  public  the  names  of  their 
equity  owners  in  accordance  with  the  laws  of  the 
state  or  other  jurisdiction  of  their  organization. 

See  letters  from  ABA  and  MFA. 

See  letter  from  ABA. 

See  letters  from  Chris  Evans  (claiming  to 
represent  the  views  of  the  vast  majority  of  news 
organizations),  Massachusetts,  NASAA  and 
Pennsylvania. 

^  See  letters  citing  one  or  more  of  these  examples 
from  Massachusetts,  NASAA  and  Pennsylvania. 

65  See  letter  from  Chris  Evans. 

66  See  letters  from  Massachusetts  and  NASAA. 


and  directors  based  on  the  functions 
people  perform  rather  than  their  titles. 
Issuers  are  required  to  report  the  names 
and  addresses  of  promoters  whether 
they  act  directly  or  indirectly.®’’  We 
have  modified  the  instructions  to  Item 
3  slightly  from  the  language  proposed  to 
clarify  these  requirements.  As  a  result, 
the  requirements  should  result  in  public 
reporting  of  all  of  a  company’s  principal 
policymakers. 

As  proposed,  we  are  deleting  the 
requirement  that  issuers  provide  the 
name  of  the  offering  in  Form  D  if  the 
offering  has  a  name.  In  so  proposing,  we 
stated  that  naming  offerings  reported  on 
Form  D  is  not  ais  common  today  as  it 
was  before  the  1986  tax  reforms,®®  when 
the  current  Form  D  requirement  was 
adopted.  We  understand  that  some 
issuers  have  found  this  requirement  to 
be  unclear.  For  these  reasons,  we  are 
deleting  the  requirement. 

2.  Additional  Information  About  Issuer 

Item  4  of  the  new  Form  D  requires 
issuers  to  identify  their  industry  group 
from  a  specified  list.  The  requirement  to 
provide  industry  group  information 
replaces  the  current  requirement  in 
Form  D  to  provide  a  description  of  the 
issuer’s  business.®®  We  believe  simply 
selecting  an  industry  group 
classification  from  a  pre-established  list 
is  less  burdensome  for  issuers  and  more 
useful  for  the  regulatory  purposes 
underlying  the  Form  D  filing 
requirement.  The  industry  group 
classifications  will  provide  us  better, 
and  more  easily  retrievable,  information 
about  industries  and  offerings  where  we 
may  have  identified  policy  issues.^®  As 
proposed,  if  a  company  selects  the 
“Pooled  Investment  Fund”  option,  pop¬ 
up  or  other  data  fields  will  require  the 
issuer  also  to  select  firom  among  lower 
level  options  designating  a  specific  type 


6^  The  words  "directly  or  indirectly”  are  used  in 
the  applicable  definition  of  the  term  “promoter"  in 
Rule  405. 

66  Tax  Reform  Act  of  1986,  Pub.  L.  99-514, 100 
Stat.  2085  (Oct.  22,  1986). 

69  The  industry  group  list  in  the  new  form  differs 
from  the  one  in  the  proposing  release  primarily  in 
two  ways.  First,  the  new  form’s  list  provides  for 
additional  choices  under  the  heading  "Energy”  in 
order  to  reduce  the  number  of  issuers  that  would 
need  to  choose  the  less  helpful  alternative  of  “Other 
Energy.”  Second,  the  new  form’s  list  omits  the 
specifrc  choices  that  had  been  imder  the  heading 
“Business  Services”  because  we  believe  greater 
specificity  is  not  necessary  for  issuers  in  that 
industry  group. 

^6  The  instruction  to  Item  4  provides  that  an 
issuer  or  issuers  that  can  be  categorized  in  more 
than  one  industry  group  should  be  categorized 
based  on  the  industry  group  that  most  accurately 
reflects  the  use  of  the  bulk  of  the  offering  proceeds. 
The  instruction  also  provides  that,  for  purposes  of 
responding  to  item  4,  the  issuer  should  “use  the 
ordinary  dictionary  and  commonly  understood 
meanings  of  the  terms  identifying  the  industry 
groups.” 
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of  pooled  investment  fund  cind  to  select 
between  “yes”  and  “no”  as  to  whether 
the  issuer  is  registered  as  an  investment 
company  under  the  Investment 
Company  Act. 

We  proposed  that  Item  5  would 
require  all  issuers,  regardless  of  industry 
group,  to  either  include  revenue  range 
information  in  the  Form  D  filing  or 
choose  the  “Decline  to  Disclose”  option, 
which  might  be  used  if  a  private 
company  considered  its  revenue  range 
to  be  confidential  information.^^  We 
further  proposed  that,  if  the  business 
were  not  intended  to  produce  revenue, 
such  as  a  fund  that  seeks  asset 
appreciation,  it  could  select  the  “Not 
Applicable”  option.  We  continue  to 
believe  that  this  information  will  help 
us  to  determine  the  types  and  sizes  of 
most  issuers  that  rely  on  the  Regulation 
D  and  Section  4(6)  exemptions.  For 
instance,  as  noted  in  the  proposing 
release,  this  information  will  increase 
significantly  the  effectiveness  of  the 
data  collected  as  a  tool  for  assessing  the 
use  of  the  Regulation  D  exemptions  for 
small  businesses  and  other  different 
sizes  of  issuers. 

We  are  adopting  Item  5,  as  proposed, 
except  as  it  will  apply  to  issuers  that 
classify  themselves  in  Item  4  in  the 
industry  group  “hedge  funds”  or  as 
pooled  investment  funds  other  than 
venture  capital  and  private  equity 
funds.  In  order  to  obtain  information  on 
the  size  of  these  issuers,  Item  5  will 
request  them  to  provide  aggregate  net 
asset  value  range  information.  ^2 
Consistent  with  the  revenue  range 
requirement  applicable  to  other  issuers, 
however,  these  issuers  will  be  given  the 
option  to  “Decline  to  Disclose”  that 
information  or  to  specify  that  such 
information  is  “Not  Applicable.”  This 
addition  responds  to  a  comment  letter 
stating  that  “assets  under  management” 
is  a  more  meaningful  measure  of  the 
size  of  such  issuers  than  revenues.^^  We 
believe  we  can  obtain  adequate  size 
information  about  venture  capital  and 
private  equity  funds  fi'om  the 
information  on  the  total  offering  amount 
supplied  in  response  to  Item  13,  because 
these  types  of  funds  typically  do  not 
engage  in  continuous  offerings  of 
indefinite  amount,  unlike  hedge  funds 


''  The  revenue  range  will  be  for  the  most  recently 
completed  fiscal  year.  Where  an  issuer  has  been  in 
existence  for  less  than  a  year,  it  will  identify  its 
revenues  to  date. 

The  aggregate  net  asset  value  will  be  requested 
as  of  the  most  recent  practicable  date. 

See  letter  fi'om  MFA.  Similarly,  in  commenting 
on  Rel.  No.  33-8766  (Dec.  27,  2006)  (72  FR  399], 
another  commenter  stated  that  it  believed  it  would 
be  useful  to  the  Commission  and  investors  if  Form 
D  would  require  information  on  pooled  investment 
funds’  assets  under  management.  See  letter  from 
CPIC. 


and  some  other  types  of  pooled 
investment  funds. 

One  commenter  suggested  that  we 
eliminate  the  “Decline  to  Disclose” 
option  from  the  proposed  revenue  range 
requirement  and  another  suggested 
that  we  eliminate  the  revenue  range 
requirement  entirely.^®  The  commenter 
that  suggested  we  eliminate  the 
“Decline  to  Disclose”  option  reasoned 
that  elimination  would  be  necessary  to 
make  the  requirement  effective  as  an 
information  collection  tool.  The 
commenter  that  suggested  that  we 
eliminate  the  requirement  entirely 
reasoned  that  many  companies  will  opt 
out,  reducing  the  integrity  of  the 
information  collected  and  possibly 
causing  people  to  draw  negative 
inferences  about  the  company.  The 
commenter  went  on  to  state  that 
revenue  information  is  not  necessary  for 
a  notice  filing,  and  requiring  it  is 
inconsistent  with  the  prohibition  on 
general  solicitation  and  general 
advertising  that  applies  to  many 
offerings  required  to  be  reported  on 
Form  D.^®  We  recognize  that  adopting 
the  “Decline  to  Disclose”  option  will 
reduce  the  amount  of  information  that 
we  receive.  We  also  recognize,  however, 
that  some  companies  may  regard  this 
type  of  information  as  confidential. 
Weighing  these  countervailing 
considerations  in  light  of  the 
importance  of  the  information,  we 
believe  that,  on  balance,  it  is  best  to 
provide  filing  companies  the  option  to 
decline  to  disclose  their  revenue  range. 
Commenters  did  not  specify  any 
negative  consequences  that  a  company 
may  suffer  if  it  chooses  to  decline  to 
disclose  its  revenue  range.  We  believe 
the  information  will  be  useful  for  the 
reasons  described  above.  Finally,  we 
believe  that  revenue  information  in 
range  form  would  not  likely  itself,  or  in 
combination  with  the  other  information 
the  new  form  requires,  raise  general 
solicitation  or  general  advertising 
issues. 

3.  Identification  of  Claimed  Exemptions 
and  Exclusions 

Item  6  requires  the  issuer  to  identify 
the  exemption  or  exemptions  being 
claimed  for  the  offering,  from  among  * 
Rule  504’s  paragraphs  and 
subparagraphs.  Rule  505,  Rule  506,  and 


See  letter  fit>in  NASAA. 

75  See  letter  firom  ABA. 

76  See  id.  The  ABA  also  stated  that  the  form 
should  not  require  asset  value  information  for 
essentially  the  same  reasons.  A  third  commenter 
asked  whether  most  private  companies  would 
decline  to  disclose,  “thus  calling  into  question  the 
purpose  of  [the  item].’’  The  commenter  did  not 
suggest  deleting  the  option  to  decline  or  deleting 
the  entire  requirement.  See  letter  from  Connecticut. 

77 17  CFR  230.504. 


Section  4(6),  as  applicable.  This 
requirement,  in  general,  is  carried  over 
from  the  current  Form  D  requirement 
with  added  specificity,  requiring  the 
issuer  to  identify  the  specific  paragraph 
or  subparagraph  of  any  Rule  504 
exemption  being  claimed  as  well  as  any 
specific  paragraph  of  Investment 
Company  Act  Section  3(c)  that  the 
issuer  claims  for  an  exclusion  from  the 
definition  of  “investment  company” 
under  the  Investment  Company  Act.^® 
We  are  requiring  this  increased  level  of 
specificity  and  additional  type  of 
information  in  order  to  assist  our 
policymaking  and  rulemaking  efforts  in 
various  areas.  Identification  of  a  claimed 
exemption  or  exclusion  often  is  key  to 
analysis  of  the  appropriateness  of  the 
claim.  State  securities  regulators  also 
use  this  information  to  determine  the 
extent  of  their  jurisdiction  over  the 
offering  under  NSMIA.  Unlike  the 
requirement  in  current  Form  D, 
however.  Item  6  does  not  enable  the 
issuer  to  check  a  box  to  indicate  a  claim 
to  the  Uniform  Limited  Offering 
Exemption  (ULOE)  fi'om  state  securities 
law  requirements.  We  believe  that  the 
ULOE  box  causes  confusion  and 
burdens  for  companies  completing  Form 
Ds  without  resulting  in  a  significant 
amount  of  useful  information.  Most,  if 
not  all,  companies  claiming  a  ULOE 
exemption  also  will  check  the  Rule  505 
box,  because  Rule  505  is  the 
Commission’s  companion  exemption  to 
the  ULOE  exemption."^  Similarly, 
revised  Form  D  omits  all  other 
references  to  ULOE  and  the  provisions 
that,  in  general,  require  specified 
information  on  a  state-by-state  basis  in 
an  appendix  to  the  form  and  require 
specified  representations  and 
undertakings.  We  believe  that  this 
information  is  burdensome  to  provide 
without  sufficient  benefits  in  terms  of 
furthering  the  purposes  of  Form  D.®’ 

One  commenter  supported  our 
proposal  to  delete  the  appendix  portion 
of  current  Form  D,  asserting  that  it  is 
burdensome  and  without  sufficient 
benefits,  but  two  other  commenters 
objected.®^  Another  commenter,  without 


78  15U.S.C.  80a-3(c). 

78  The  issuer  will  be  able  to  select  all  the 
exclusions  on  which  it  relies.  Regulation  D  provides 
an  exemption  from  the  Securities  Act  and  not  an 
exclusion  from  the  definition  of  the  term 
“investment  company’’  under  the  Investment 
Company  Act.  Some  companies  that  use  a 
Regulation  D  exemption,  however,  also  are 
excluded  from  the  definition  of  investment 
company  under  the  Investment  Company  Act. 

80 See  Release  No.  33-7644  (Feb.  25.  1999)  (64  FR 
11090). 

8’  One  commenter  expressed  general  agreement 
with  our  views  regarding  ULOE.  See  letter  from 
ABA. 

82  See  letters  fitjm  ABA,  Chris  Evans  and 
Connecticut,  respectively. 
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expressly  addressing  the  appendix, 
suggested  that  the  form  require  related 
information.®^  One  commenter  objected 
to  deleting  any  part  of  the  appendix, 
claiming  that  the  information  required 
provides  macro-level  ownership 
information  valuable  to  the  Commission 
and  other  regulators  in  analyzing  fund 
flows  and  capital  sources  in  an 
otherwise  opaque  area.®'*  One 
commenter  stated  that  it  did  not 
advocate  retaining  the  appendix  in  its 
current  form  but  that  the  appendix 
requires  information  such  as  the  amount 
of  securities  sold  by  state  and  the 
number  and  type  of  investors 
(accredited/non-accredited)  that  is 
useful  to  state  regulators  for 
enforcement  purposes.®®  Finally,  one 
commenter  offered  the  related 
suggestion  that  the  form  should  require 
issuers  to  specify  the  states  in  which 
they  propose  to  offer  or  sell  securities 
because  that  would  provide  useful 
information  to  state  regulators  in  their 
efforts  to  uncover  notice  filing 
violations  and  other  problems.®® 

We  believe  the  burden  that  would  be 
imposed  by  a  requirement  to  provide  all 
information  called  for  by  the  appendix 
or  similar  information  is  not  justified  by 
the  value  of  the  information  in 
furthering  the  purposes  of  Form  D.  In 
this  regard,  under  appropriate 
circumstances,  state  regulators  still 
would  be  able  to  require  this  type  of 
information.®^  At  present,  the  . 
Commission  does  not  require  filing  of 
information  called  for  by  the  appendix, 
and  most  Form  D  filers  do  not  file  the 
appendix  with  us.  They  file  appendix 
information  only  with  those  states  that 
require  it.  We  assume  that  states  that 
require  filing  of  appendix  information 
that  they  are  entitled  to  require  may 
continue  to  do  so.  We  also  assume  that 
the  one-stop  filing  system  that  we  are  ' 
exploring  with  NASAA  maiy  facilitate 
the  filing  of  this  information  with  state 
regulators. 


See  letter,  from  Massachusetts. 

See  letters  from  Chris  Evans. 

See  letter  from  Connecticut. 

See  letter  from  Massachusetts. 

®^We  note  that,  even  where  NSMIA  applies. 
Section  18(c)(2)(A)  of  the  Securities  Act  [IS  U.S.C. 
77r(c)(2)(A)]  generally  provides  as  to  the  offer  and 
sale  of  non-exchange-listed  securities  that  nothing 
under  Section  18  prohibits  "any  State  from 
requiring  the  filing  of  any  document  filed  with  the 
Commission  [under  the  Securities  Act),  together 
with  annual  or  periodic  reports  of  the  value  of 
securities  sold  or  offered  to  be  sold  to  persons 
located  in  the  State  (if  such  sales  data  is  not 
included  in  documents  filed  with  the  Commission), 
solely  for  notice  purposes  and  the  assessment  of 
any  fee,  together  with  a  consent  to  service  of 
process  and  any  required  fee.” 


4.  Indication  of  Type  of  Filing 
a.  General  Requirements 

New  Item  7  carries  over  the  current 
Form  D  requirement  to  indicate  whether 
the  filing  is  a  new  filing  or  an 
amendment.  Including  identification  of 
a  filing  as  new  or  an  amendment  is 
appropriate  because  the  form  permits 
amendments  and  issuers  may  have  valid 
reasons  to  wish  to  update  or  correct 
information  previously  provided  in  a 
Form  D  filing.  In  addition,  as  discussed 
in  the  section  immediately  below,  we 
intend  to  clarify  the  circumstances 
where  amendments  are  required.  As 
proposed,  Item  7  requires  that  a  new 
filing  specify  the  date  of  first  sale  or 
indicate  that  the  first  sale  has  yet  to 
occur.  We  believe  that  this  information 
will  be  useful  to  regulators  because  it 
relates  to  the  timeliness  of  the  filing  and 
helps  to  establish  a  context  in  which  to 
evaluate  other  information  provided. 

Item  7  will  differ  from  what  we 
proposed  in  that  it  will  not  permit  an 
issuer  to  designate  the  states  to  which 
the  Form  D  is  directed.  As  more  fully 
discussed  above,  our  system  will  not  be 
capable  of  receiving  filings  directed  to 
specific  states  when  new  Form  D 
becomes  effective  for  federal  purposes, 
although  we  have  been  working  actively 
with  NASAA  in  an  effort  to  achieve  that 
capability.®®  In  the  interim,  we  expect 
that  filers  will  direct  filings  to  the  sta.es 
by  mail,  overnight  delivery,  fax  or 
whatever  means  are  permitted  or 
required  by  the  respective  states.  We 
expect  that  some  states  may  permit 
issuers  to  file  a  printed  copy  of  a  new 
Form  D  filed  with  us. 

One  commenter  objected  to  adding 
the  requirement  to  report  date  of  first 
sale  information.®®  The  commenter 
asserted  that  the  definition  of  “first 
sale’’  is  unclear  and  a  failure  to  file  in 
the  timeframe  Form  D  requires  may  be 
used  by  states  to  extract  late  filing 
penalties  or  attempt  to  circumvent  the 
limits  NSMIA  imposes  by  claiming  that 
an  exemption  under  Rule  506  is 
unavailable  due  to  non-compliance  with 
the  filing  requirement  of  Rule  503(a), 
even  though  filing  a  Form  D  is  not  a 
condition  to  an  exemption  under 
Regulation  D.  We  believe,  however,  that 
providing  the  date  of  first  sale  involves 
little  burden  and  that  it  is  not  the 
reporting  of  the  date  that  underlies  the 
state-related  concerns  but  rather  the 


®®  We  had  proposed  to  permit  issuers  to  designate 
the  states  to  which  the  Form  D  is  directed,  on  the 
assumption  that  some  states  would  adopt  one-stop 
filing  and  allow  filings  that  specify  that  they  are 
directed  to  those  states  to  constitute  filings  with 
those  states. 

See  letter  from  ABA. 


date  itself  in  relation  to  the  date  of 
filing. 

Two  commenters  objected  to  using 
the  date  of  first  sale  as  the  trigger  for  the 
Form  D  filing  deadline.®®  Both 
commenters  based  their  objection  on  the 
Commission  staffs  previously  stated 
view  that,  solely  for  purposes  of 
triggering  the  Form  D  filing 
requirement,  in  a  minimum-maximum 
offering  where  the  subscription  funds 
are  held  in  escrow  pending  receipt  of 
minimum  subscriptions,  the  date  of  first 
sale  occurs  when  the  first  subscription 
agreement  is  received  and  first  funds  are 
deposited  into  escrow.®* 

We  believe  that  the  cited 
interpretation  of  the  date  of  first  sale  is 
correct  for  purposes  of  triggering  the 
Form  D  filing  requirement.  We  believe 
the  interpretation  appropriately  focuses 
on  when  the  purchaser  makes  an 
investment  decision  and  commits  to 
purchase  the  securities  offered.  We  also 
believe  that  it  can  be  useful  for 
regulatory  purposes  if  an  issuer  files  a 
Form  D  before  an  offering  closes  to 
enable  regulators  to  consider  the 
information  provided  before  the  offering 
process  ends.  If  regulatory  action  is 
appropriate,  earlier  consideration 
potentially  could  cause  it  to  be  more 
timely  and  effective.®^  We  have  added 
language  to  the  instructions  to  Form  D 
clarifying  this  meaning  of  date  of  first 
sale  in  accordance  with  this 
interpretation.  Specifically,  the 
instructions  will  state  that  the  date  of 
first  sale  is  the  date  on  which  the  first 
investor  is  irrevocably  contractually 
committed  to  invest,  which,  depending 
on  the  terms  and  conditions  of  the 
contract,  could  be  the  date  on  which  the 
issuer  receives  the  investor’s 
subscription  agreement  or  check. 

b.  Amendment  of  Previously  Filed  Form 
D 

As  proposed,  we  are  clarifying  Form 
D  to  address  when,  how,  and  why  an 
amendment  to  a  Form  D  may  or  must  be 
filed.  Those  issues  are  not  addressed 
expressly  in  the  current  form.  While 
both  Rule  503  and  tlie  instructions  to 
the  current  Form  D  discuss  the 
information  that  is  required  when  an 
amendment  is  filed,®®  neither  explicitly 


See  letters  from  ABA  and  Society  of  Corporate 
Secretaries  and  Governance  Professionals  (SCSGP). 

See  Release  No.  33-6455,  at  Question  82  (Mar. 
4. 1983)  [48  FR  10045). 

For  example,  one  commenter  noted  that  state 
regulators  use  Form  D  information  for  screening 
purposes  to  help  prevent  offerings  by  those  subject 
to  disqualification  and  aid  enforcement  efforts.  See 
letter  from  NASAA. 

®3  Current  Rule  503(d)  states  that  amendments  to 
Form  D  “need  only  report  the  issuer’s  name  and  the 
information  required  by  Part  C  and  any  material 

Continued 
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requires  the  filing  of  an  amendment.  In 
certain  offerings  and  situations, 
however,  an  issuer  may  have  made  a 
material  mistake  of  fact  or  committed 
another  material  error  in  the  filed  Form 
D.  Situations  also  arise  where  changes 
occur  and  the  initially  filed  Form  D  may 
not  be  an  accurate  expression  of  the 
current  facts  in  an  ongoing  offering.  Our 
staff  currently  interprets  Rule  503  and 
the  Form  D  instructions  to  require 
amendments  in  ongoing  offerings  where 
there  has  been  a  material  change  in 
information  filed  about  the  offering  and 
where  basic  information  previously 
submitted  about  the  issuer  has 
materially  changed. 

The  stjiff  has  received  questions 
regarding  offerings  of  extended 
duration,  and  how  to  determine  whether 
and  how  to  file  Form  D  amendments. 

For  excunple,  when  offerings  are 
expected  to  continue  for  an  extended 
period,  the  Commission’s  staff  often  is 
asked  to  assist  issuers  in  determining 
how  to  calculate  an  offering’s  aggregate 
offering  price  and  when  an  amendment 
to  the  Form  D  should  be  filed.  The 
staffs  practice  in  this  regard  has  been  to 
advise  issuers  to  use  a  good  faith  and 
reasonable  belief  standard  to  calculate 
the  aggregate  offering  price  and  to 
amend  the  Form  D  annually. 

We  are  revising  Rule  503  and  the 
instructions  to  and  description  of  Form 
D  to  require  amendments  to  the  Form  D 
notice  in  the  following  three  instances 
only: 

•  To  correct  a  material  mistake  of  fact 
or  error  in  the  previously  filed  notice  (as 
soon  as  practicable  after  discovery  of  the 
mistake  or  error): 

•  To  reflect  a  change  in  the 
information  provided  in  a  previously 
filed  notice  (as  soon  as  practicable  after 
the  change),  except  that  no  amendment 
is  required  to  reflect  a  change  that 
occurs  after  the  offering  terminates  or  a 
change  that  occurs  solely  in  the 
following  information: 

o  The  address  or  relationship  to  the 
issuer  of  a  related  person  identified  in 
response  to  Item  3  of  Form  D; 

o  An  issuer’s  revenues  or  aggregate 
net  asset  value; 

o  The  minimum  investment  amount, 
if  the  change  is  an  increase,  or  if  the 


change  in  the  £acts  6:0m  those  set  forth  in  Parts  A 
and  B.”  The  current  instructions  to  Form  D  set  forth 
the  information  required  in  an  amendment  as  only 
“the  name  of  the  issuer  and  offering,  any  changes 
thereto,  the  information  requested  in  Part  C,  and 
any  material  changes  horn  the  information 
previously  supplied  in  Parts  A  and  B.” 

^  We  believe  the  specified  changes  should  not 
require  an  amendment  because  the  burden  would 
not  justify  the  resulting  benefits  in  terms  of 
furthering  the  purposes  of  the  form.  Consequently, 
it  is  not  necessary  to  report  them  for  Form  D  to 
serve  its  primary  function  as  a  notice  of  an  exempt 
offering. 


chemge,  together  with  all  other  changes 
in  that  amount  since  the  previously 
filed  notice,  does  not  result  in  a 
decrease  of  more  than  10%; 

o  Any  address  or  state(s)  of 
solicitation  shown  in  response  to  Item 
12  of  Form  D; 

o  The  total  offering  amount,  if  the 
change  is  a  decrease,  or  if  the  change, 
together  with  all  other  changes  in  that 
amount  since  the  previously  filed 
notice,  does  not  result  in  an  increase  of 
more  than  10%; 

o  The  amount  of  securities  sold  in  the 
offering  or  the  amount  remaining  to  be 
sold; 

o  The  number  of  non-accredited 
investors  who  have  invested  in  the 
offering,  as  long  as  the  change  does  not 
increase  the  number  to  more  than  35; 

o  The  total  number  of  investors  who 
have  invested  in  the  offering; 

o  The  amount  of  sales  commissions, 
finders’  fees  or  use  of  proceeds  for 
payments  to  executive  officers,  directors 
or  promoters,  if  the  change  is  a  decrease, 
or  if  the  change,  together  with  all  other 
changes  in  that  amount  since  the 
previously  filed  notice,  does  not  result 
in  an  increase  of  more  than  10%;  and 

•  Annually,  on  or  before  the  first 
aimiversary  of  the  filing  of  the  Form  D 
or  the  filing  of  the  most  recent 
amendment,  if  the  offering  is  continuing 
at  that  time. 

Rule  503  also  will  require  an  issuer 
that  files  an  amendment  to  provide 
current  information  in  response  to  all 
requirements  of  Form  D  regardless  of 
why  the  amendment  is  filed.  We  believe 
it  will  be  relatively  easy  to  provide  such 
current  information  in  most  instances 
due  to  the  form’s  streamlined 
information  requirements,  the 
likelihood  that  much  of  the  information 
would  not  require  change,  and  the  fact 
that  the  new  online  filing  system  will 
make  available  to  the  issuer  the  version 
of  the  Form  D  to  be  amended  to  enable 
the  issuer  to  respond  only  to  the 
changed  items. 

The  amendment  requirements  differ 
from  what  we  proposed  in  that  they 
will: 

•  Provide  expressly  that  a  mistake  of 
fact  or  error  in  the  information  provided 
in  a  previously  filed  notice  only 
requires  an  amendment  when  material; 

•  Provide  exceptions  for  changes  in; 

o  The  address  or  relationship  to  the 

issuer  of  a  related  person  identified  in 
response  to  Item  3  of  Form  D; 

o  An  issuer’s  aggregate  net  asset 
value; 


We  had  proposed  an  exception  for  changes  in 
issuer  size  as  measmed  by  revenue  consistent  with 
proposed  Item  5’s  requesting  that  issuers  provide 
their  revenue  range.  We  are  adopting  an  exception 


o  The  minimum  investment  amount, 
if  the  change  is  an  increase,  or  if  the 
change,  together  with  all  other  changes 
in  that  amount  since  the  previously 
filed  notice,  does  not  result  in  a 
decrease  of  more  than  10%; 

o  Any  address  or  state(s)  of 
solicitation  shown  in  response  to  Item 
12  of  Form  D; 

o  The  total  offering  amount,  if  the 
change  is  a  decrease; 

o  The  amount  of  securities  in  the 
offering  that  remain  to  be  sold; 

o  The  total  number  of  investors  who 
have  invested  in  the  offering; 

o  The  amount  of  sales  commissions, 
finders’  fees  or  use  of  proceeds  for 
payments  to  executive  officers,  directors 
or  promoters,  if  the  change  is  a  decrease, 
or  if  the  change,  together  with  all  other 
changes  in  that  amount  since  the 
previously  filed  notice,  does  not  result 
in  an  increase  of  more  than  10%; 

•  Require  amendments  to  report  the 
addition  of  executive  officers,  directors 
and  promoters  in  all  offerings,  and  not 
provide  an  exception  from  this 
requirement  for  offerings  that  last  more 
than  a  year  in  some  circumstances:  and 

•  Prescribe  that  annual  amendments 
are  due  on  or  before  the  first  anniversary  * 
of  the  most  recently  filed  Form  D  filing 
or  amendment,  if  the  offering  is 
continuing  at  that  time,  rather  than  each 
year  between  January  1  and  February 

14. 


for  changes  in  issuer  size  that  relates  to  both 
revenue  and  aggregate  net  asset  value  to  conform 
the  exception  to  new  Item  5.  As  previously 
discussed,  new  Item  5.  as  adopted,  requests  that 
issuers  provide  either  their  revenue  range  or 
aggregate  net  asset  value,  depending  on  their 
industry  group. 

^  We  had  proposed  an  exception  for  a  change  in 
the  total  offering  amount,  if  the  change,  together 
with  all  other  changes  in  that  amount  since  the 
previously  filed  notice  of  sales  on  Form  D,  would 
not  result  in  an  increase  of  more  than  10%.  We 
believe  that  decreases  in  the  total  offering  amount 
need  not  trigger  an  amendment  requirement. 

We  had  proposed  an  exception  for  a  change  in 
the  amount  of  securities  sold  in  the  offering.  An 
exception  is  similarly  appropriate  for  the  arootmt  of 
seciurities  that  remain  to  be  sold  because  that 
amount  varies  inversely  with  changes  in  the 
amount  of  securities  sold. 

We  had  proposed  an  exception  for  changes  in 
the  number  of  accredited  investors  who  have 
invested  in  the  offering  consistent  with  proposed 
Item  14’s  requiring  a  report  of  the  number  of 
accredited  investors  who  have  invested  in  the 
offering.  We  are  adopting  the  exception  relating  to 
the  total  number  of  investors  rather  than  the 
number  of  accredited  investors  to  conform  the 
exception  to  new  Item  14.  New  Item  14,  as  adopted, 
requires  disclosure  of  the  total  number  of  investors 
rather  than  the  number  of  accredited  investors  who 
have  invested  in  the  offering. 

^  We  believe  that  the  additional  specified 
exceptions  should  not  require  an  amendment 
because,  similar  to  the  other  exceptions  proposed 
and  adopted,  the  burden  would  not  justify  the 
resulting  benefits  in  terms  of  furthering  the 
purposes  of  the  form.  Consequently,  it  is  not 
necessary  to  report  them  for  Form  D  to  serve  its 
primary  function  as  a  notice  of  an  exempt  offering. 
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We  have  expressly  subjected  the 
mistake  of  fact  or  error  in  information 
amendment  requirements  to  a 
materiality  standard  in  response  to 
comments  received  to  make  explicit 
what  we  intended.*““  We  have  required 
amendments  upon  the  addition  of 
related  persons  (executive  officers, 
directors  and  promoters)  without 
exception  in  order  to  limit  the  ability  to 
circumvent  the  purpose  of  the  Form  D 
notice.  We'  have  adopted  the  one 
calendar  year  amendment  requirement 
to  clarify  the  due  date  in  response  to  a 
comment  and  provide  flexibility.’”^ 
One  commenter  supported  the 
amendment  provisions  as  proposed,’”^ 
one  commenter  objected  to  the 
requirement  that  every  amendment 
contain  current  information,’”^  one 
commenter  both  objected  to  the  annual 
amendment  requirement  and  suggested 
changes  in  the  other  amendment 
requirements  ’”®  and  one  commenter 
said  that  it  would  be  helpful  to  state 
regulators  to  add  a  requirement  to  file 
an  amendment  to  report  termination  of 
offerings  that  last  over  a  year.’”® 

The  commenter  that  objected  to  the 
requirement  to  provide  current 
information  in  every  amendment  stated 
that  the  requirement  seems  unnecessary  ^ 
might  cause  inadvertent  errors  in  re¬ 
entering  unchanged  information  and 
make  it  difficult  to  determine  what  had 
changed.’”^  The  commenter  suggested 
that,  instead,  amendments  only  should 
require  information  that  has  changed 
materially.  As  discussed  above,  we 
believe  it  will  be  relatively  easy  to 
provide  such  current  information  in 


’oo  Three  commenters  suggested  that  we  clarify 
that  only  a  material  mistake  of  fact  or  change  can 
trigger  an  amendment  requirement.  See  letters  from 
ABA.  MFA  and  SCSGP.  We  did  not  add  a 
materiality  reference  to  the  amendment  provision 
regarding  changes  in  the  information  reported.  We 
believe  that  such  a  reference  would  be 
inappropriate  because  any  changes  other  than  those 
specified  as  not  requiring  an  amendment  would  be 
information  regulators  need  to  perform  their 
regulatory  functions. 

One  commenter  stated  that  the  due  date  for 
the  proposed  annual  amendment  was  unclear.  See 
letter  from  ABA. 

The  omission  of  a  January/February  filing 
window  from  the  adopted  annual  aiiiendment 
requirement  will  provide  flexibility  by,  for  example, 
permitting  a  series  of  issuers  to  be  placed  on  the 
same  administratively  convenient  annual 
amendment  schedule  in  which  they  file  outside  of 
the  January /February  window  proposed  to  be 
mandated. 

'03  The  commenter  stated  that  the  amendment 
requirements  would  ensure  that  available 
information  would  be  relatively  current  and  enable 
state  regulators  to  screen,  and  provide  responses  to 
the  public  regarding,  offerings  conducted  in  their 
states  more  effectively.  See  letter  from  NASAA. 

'04  See  letter  from  SCSGP. 

'05  See  letter  from  ABA. 

'06  See  letter  from  Connecticut. 

'07  See  letter  from  ABA. 


most  instances  due  to  the  form’s 
strpamlined  information  requirements, 
the  likelihood  that  much  of  the 
information  would  not  require  change, 
and  the  fact  that  the  new  online  filing 
system  will  make  available  to  the  issuer 
the  version  of  the  Form  D  to  be 
amended  to  enable  the  issuer  to  respond 
only  to  the  changed  items.  We  also 
believe  that  it  will  be  relatively  easy  to 
determine  what  has  changed  due  to  the 
limited  amount  of  inforntation  required 
by  the  form  and  the  ability  to  use  the 
data  tagging  features  to  help  determine 
changes.  We  believe  that  presentation 
only  of  those  items  that  have  changed 
materially  would  result  in  information 
being  presented  out  of  context  and 
might  transform  a  relatively  light 
burden  on  the  issuer  to  a  relatively 
heavier  burden  on  each  user  who 
accesses  the  information.' 

The  commenter  that  objected  to  the 
annual  amendment  requirement  did  so 
primarily  based  on  the  commenter’s 
assertions  that  it  would  be  inconsistent 
with  efforts  to  ease  burdens  and 
simplify.  We  believe  the  annual 
amendment  requirement  viewed  in  the 
context  of  the  online  filing  system 
generally  is  consistent  with  efforts  to 
ease  burdens  and  simplify.  We  believe 
it  will  be  relatively  easy  to  file  annual 
amendments  in  most  instances  for  the 
reasons  discussed  above.  We  also 
believe  that  the  express  annual 
amendment  requirement  is  clear  and,  to 
that  extent,  will  serve  to  simplify  the 
form. 

The  commenter  that  objected  to  the 
annual  amendment  requirement  also 
stated  that  amendments  should  not  be 
required  when  an  issuer  adds  recipients 
of  sales  compensation  or  related 
persons.’”®  Consistent  with  the 
requirements  of  the  current  form,  we 
believe  that  requiring  the  names  of 
additional  recipients  of  sales 
compensation  and  related  persons  is 
appropriate  for  a  notice  form  and 
provides  important  information  about 
the  offering  for  regulatory  purposes. 

The  same  commenter  essentially 
asked  that  that  the  proposed  exception 
from  the  amendment  requirements  for 
additions  of  related  persons  be 
broadened.’””  As  proposed,  in  offerings 
that  last  more  than  a  year,  a  change  in 
information  on  related  persons  would 
not  trigger  an  amendment,  if  the  change 
was  due  solely  to  the  filling  of  a  vacant 
position  upon  the  death  or  departure  in 
the  ordinary  course  of  business  of  the 
previous  occupant  of  the  position.”” 


'°*  See  letter  frtjm  ABA. 

See  letter  from  ABA. 

"°For  example,  a  change  in  information 
regarding  related  persons  that  occurs  in  connection 


Upon  further  consideration,  we  believe 
the  exception  for  offerings  that  last  more 
than  a  year  may  permit  easy 
circumvention  of  the  intent  of  the 
requirement.  As  adopted,  the  rule 
amendments  will  require  a  Form  D 
amendment  upon  the  addition  of  any 
related  person,  but  will  not  require 
amendments  to  report  changes  of 
addresses  of  related  persons. 

The  same  commenter  stated  that  an 
amendment  should  not  be  needed  for  an 
issuer  to  file  with  an  additional  state  or 
states  during  an  ongoing  offering.’”  The 
amendment  provisions  would  not 
require  an  amendment  solely  because  an 
issuer  wished  to  file  with  an  additional 
state  or  states. 

Finally,  one  commenter  suggested 
that  the  new  annual  and  other 
amendment  rules  not  apply  to  paper 
Form  D  filings,  asserting  that,  as  to  suth 
filings,  filing  amendments  would  be 
overly  burdensome  because  there  would 
be  no  existing  electronic  version  on  the 
system  to  use  as  a  starting  point. ’’^  As 
further  discussed  below,  there  will  be  a 
period  during  which  the  amendments 
we  adopt  in  this  release  would  be 
effective  except  that  electronic  filing 
would  be  optional  rather  than 
mandatory  for  a  period  of  time  after  the 
electronic  system  becomes  available. 
During  that  time,  in  general,  an  issuer 
will  be  able  to  file  new  Form  D  in  either 
paper  or  electronic  format  or  file  current 
Form  D  in  paper  format.  Also  during 
that  time,  the  new  annual  and  other 
amendment  rules  will  apply  to  all  new 
Form  D  filings  regardless  of  format  and 
the  current  amendment  requirements 
will  apply  to  all  current  Form  D  filings 
in  paper  format.  We  believe  that  during 
the  transition  period  this  approach  will 
provide  adequate  flexibility  to  issuers 
and  consistency  between  the  current 
and  new  versions  of  Form  D  and  their 
respective  amendment  requirements. 
Once  the  transition  period  ends,  all 
federal  filings  will  be  required  to  be  on 
new  Form  D  in  electronic  format  and, 
accordingly,  the  new  amendment  rules 
will  apply.  We  believe  that  applying  the 
new  amendment  rules  at  that  time  even 
as  to  prior  filings  of  current  Form  D  in 
paper  format  would  not  create  a 
significant  additional  burden  due  to  the 
lack  of  a  previous  electronic  version  on 
the  system  and  that  confusion  likely 
would  result  from  the  lack  of  a  uniform 
approach  to  post-transition  period 
amendments  that  itself  could  impose  a 
burden. 


with  a  change  in  control  would  not  be  in  the 
ordinary  course  of  business. 

'"  See  letter  from  ABA. 

"2W. 
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5.  Information  About  Offering 

Items  8  through  16  will  require  factual 
information  about  the  offering  itself. 
Most  of  the  information  sought 
currently  is  required  hy  Sections  B  and 
C  of  Form  D. 

Duration  of  Offering.  Item  8  will 
require  the  issuer  to  indicate  whether  it 
intends  that  the  offering  will  last  over  a 
year.  Such  information  ciurrently  is  not 
specifically  required  by  Form  D.  The 
absence  of  an  information  requirement 
of  this  type  has  presented  compliance 
questions  because  regulators  may  not 
know  whether  an  offering  may  span  an 
extended  period  of  time  based  on  the 
information  currently  required  by  Form 
D. 

Type  of  Securities  Offered.  Item  9  will 
carry  over  the  current  requirement  to 
specify  the  type  of  securities  being 
offered,  such  as  debt  or  equity,  with 
additional  categories  of  securities 
added.  Some  of  the  additional  categories 
will  provide  more  clarity.  The  rest  of  the 
additional  categories  will  identify  types 
of  securities,  the  specification  of  which 
we  believe  will  help  facilitate  our 
rulemaking  efforts. The  issuer  will  be 
required  to  specify  all  categories  that 
apply  to  the  securities  that  are  the 
subject  of  the  exemption(s)  specified  in 
response  to  Item  6. 

Business  Combination  Transaction. 
Form  D  currently  requires  that  the 
issuer  indicate  only  whether  the  offering 
is  an  exchange  offer.  New  Item  10  wiU 
require  the  issuer  to  indicate  whether 
the  offering  is  being  made  in  connection 
with  a  business  combination  sucb  as  an 
exchange  (tender)  offer,  a  merger  or 
acquisition,  regardless  of  the  type  of 
offering.”'*  We  believe  that,  for 
purposes  of  Form  D,  it  is  important  to 
identify  whether  an  offering  is  being 
made  in  connection  with  a  business 
combination  transaction,  whether 
structured  as  an  exchange  or  in  some 
other  manner,  because  such  transactions 
sometimes  give  rise  to  policy 
concerns.**® 

Minimum  Investment  Amount.  Item 
11  will,  as  proposed,  carry  over  the 
requirement  in  Form  D  to  specify  the 
minimum  investment  amount  per 
investor.  We  are  maintaining  this 


”^The  new  ^tegories  would  be  “Security  to  be 
Acquired  Upon  Exercise  of  Option,  Warrant  or 
Other  Right  to  Acquire  Security,”  “Pooled 
Investment  Fund  Interests,"  “Tenant-in-Common 
Securities,”  and  “Mineral  Property  Securities.” 

We  also  are  revising  Item  10  to  enable  an 
issuer  to  clarify  its  response.  We  discuss  this 
change  more  fully  in  Part  Il.C  below. 

>•5  For  example,  business  combination 
transactions  may  raise  some  of  the  types  of  policy 
concerns  we  intended  to  address  in  adopting  rules 
and  rule  amendments  relating  to  filings  by  reporting 
shell  companies.  Release  No.  33-8587  (July  15, 
2005)  [70  FR  42234). 


requirement  because  offerings  that  have 
low  minimum  investment  amounts  have 
presented  particular  enforcement 
challenges  in  the  past.  We  have  changed 
Item  11  from  what  we  proposed  to 
require  specification  of  the  minimum 
investment  for  outside  investors  only,  so 
as  not  to  affect  employee  stock 
ownership  incentive  plans  adversely. 
Investors  will  be  considered  outside 
investors  if  they  are  not  employees, 
officers,  directors,  general  partners, 
trustees  (where  the  issuer  is  a  business 
trust),  consultants,  advisors  or  vendors 
of  the  issuer,  its  parents,  its  majority- 
owned  subsidiaries,  or  majority-owned 
subsidiaries  of  the  issuer’s  parent.**®  We 
believe  that  low  investment  amounts  are 
more  likely  to  present  enforcement 
challenges  when  offered  to  outside 
investors,  and  have  changed  the 
requirement  as  a  result. 

Sales  Compensation.  Item  12 
generally  will  carry  over  but  simplify 
the  response  to  the  requirements  in 
Form  D  related  to  information  on  sales 
compensation,  as  we  proposed.  In 
addition,  also  as  proposed,  it  will  add 
a  requirement  to  provide  the  CRD 
number  of  each  person  that  is  a 
compensation  recipient  named  in 
response  to  Item  12,  provided  the 
person  has  a  CRD  number.**^  In 
addition  and  as  a  complement  to  what 
we  proposed.  Item  12  also  will  require 
that  when  both  a  person  that  receives 
sales  compensation  and  the  person’s 
associated  broker-dealer  are  reported, 
the  issuer  must  provide  the  CRD 
number,  if  any,  for  both.  Also  in 
addition  to  what  we  proposed,  the 
instruction  to  Item  12  will  clarify  that 
the  compensation  that  can  result  in  a 
reporting  requirement  can  be  cash  or 
other  consideration;  a  finder  or  other 
person  that  does  not  have  a  CRD 
number  need  not  obtain  one  in  order  to 
be  listed;  and,  conversely,  a  finder  or 
other  person  is  required  to  be  listed 
where  called  for,  regardless  whether  the 
finder  or  other  person  has  a  CRD 
number.**®  A  CRD  number  corresponds 


”®The  standard  for  determining  who  is  an 
“outside  investor”  is  similar  to  the  standard  in 
Securities  Act  Rule  701  [17  CFR  230.7011  and 
Securities  Act  Form  S-8  [17  CFR  239. 16b]  for 
determining  who  is  an  eligible  investor,  except  that 
for  Form  D  purposes  vendors  are  included  and 
certain  family  members  are  excluded. 

"’’The  instruction  to  new  Item  12  uses  the  term 
“person”  rather  than  the  proposed  term 
“individual”  to  describe  the  sales  compensation 
recipients  that  an  issuer  must  list.  The  term 
“person”  is  used  in  order  to  clarify  that,  as  intended 
in  the  proposed  instruction,  new  Item  12  carries 
over  the  requirement  in  current  Form  D  that 
references  the  term  “person”  to  identify  recipients 
of  sales  compensation  regardless  of  whether  the 
recipient  is  a  natural  person. 

We  believe  this  clarification  generally  would 
be  responsive  to  several  comments  related  to  Item 


to  a  broker  or  broker-dealer’s  record 
located  in  the  Central  Registration 
Depository,  a  computer  database  of 
brokers  and  broker-dealers  that  FINRA 
maintains.  It  should  be  relatively  easy 
for  an  issuer  to  obtain  the  CRD  numbers 
from  the  brokers  and  broker-dealers  it 
retains.  We  have  added  instructions  to 
Form  D  informing  filers  where  to  obtain 
CRD  numbers  on  the  Internet.**® 
Requiring  reporting  of  the  CRD  numbers 
will  facilitate  checking  a  broker’s  or 
broker-dealer’s  records.  Requiring 
reporting  of  the  CRD  numbers  of  listed  . 
persons  as  well  as  any  associated 
broker-dealers  will  enhance  the 
informational  value  of  the  item. 

Two  commenters  supported  requiring 
CRD  numbers  in  particular,*^®  while 
one  commenter  objected  to  Item  12  as 
proposed,  stating  that  the  item  could 
discourage  users  from  using  Regulation 
D,  should  not  require  the  names  of 
individual  recipients  of  sales 
compensation  and,  if  it  did  require  their 
names,  it  should  not  require  their  CRD 
numbers. *2*  Consistent  with  current 
Form  D’s  requirement  to  name  up  to  five 
persons  associated  with  a  particular 
broker-dealer  that  receive  compensation 
in  connection  with  sales  of  securities  in 
an  offering  and  any  associated  broker- 
dealer,  we  continue  to  believe  that  such 
information  is  important.  Also 
consistent  with  current  Form  D’s 
requirements,  we  continue  to  believe 
that  it  is  useful  to  have  the  names  of 
individuals  regardless  of  whether  they 
are  associated  with  a  broker-dealer. 

Once  more  than  five  individuals 
associated  with  the  same  broker-dealer 
otherwise  would  be  named,  however, 
the  burden  of  listing  additional  names 
does  not  justify  the  benefit  and  it  is 
sufficient  in  that  case  to  have  the  name 
of  the  associated  broker-dealer  alone. 

We  believe  that  the  new  sales 
compensation  disclosure  requirements 
will  not  discourage  issuers  from  using 
Regulation  D  any  more  than  the  current 
sales  compensation  reporting 
requirements  do.  The  concern  about 
discouraging  issuers  from  using 
Regulation  D  appears  to  be  rooted  in  a 


12.  One  commenter  suggested  that  the  form  clarify 
that  cash  and  non-cash  compensation  could  trigger 
a  reporting  requirement  and  not  every  person  has 
a  CRD  number.  See  letter  from  Connecticut. 
Another  commenter  suggested  that  the  form  clarify 
that  issuers  must  report  the  names  of  persons 
regardless  whether  they  have  CRD  numbers.  See 
letter  from  NASAA. 

Anyone  with  access  to  the  Internet  can  check 
a  broker’s  CRD  number  and  record  by  visiting 
http://brokercheck.finra.org.  CRD  numbers  also  can 
be  obtained  by  calling  a  state  regulator  or  FINRA’s 
public  disclosure  hotline  at  800-289-9999.  See 
http://www.nasaa.org/Investor_Education/ 
lnvestor_AlertsTips/292.cfm. 

'2° See  letters  from  Massachusetts  and  NASAA. 

’2’  See  letter  from  ABA. 


Federal  Register / Vol.  73,  No.  39 / Wednesday,  February  ’ll,  2008 /Rules  and  Regulations  10603 


concern  about  regulator  background 
checks  on  named  persons.  In  this 
regard,  we  note  that  background  checks 
are  possible  under  the  requirements  of 
current  Form  D,  and  the  only  additional 
sales  compensation  requirement  under 
the  new  form,  CRD  numbers,  merely 
would  facilitate  that  check. 

Finally,  one  commenter  asked  us  to 
clarify  the  extent  to  which  new  Item 
12’s  sales  compensation  recipient 
disclosure  requirement  will  apply  to 
foreign  sales.  122  Consistent  with 
Preliminary  Note  7  to  Regulation  D, 
Regulation  D’s  requirements  and,  as  a 
result.  Form  D’s  requirements,  including 
new  Item  12,  will  apply  to  foreign  sales 
to  the  extent  the  issuer  seeks  to  rely  on 
an  exemption  under  Regulation  D  for 
such  foreign  sales. ’23 

Offering  and  Sales  Amounts.  Item  13 
will  carry  over  the  current  requirements 
to  provide  the  amount  of  total  sales  and 
the  total  offering  amount,  hut  in  a 
restructured,  simplified  format. 
Instructions  have  been  added  to  clarify 
interpretive  issues  that  have  arisen  in 
completing  the  form,  such  as  how  to 
respond  to  this  requirement  if  the 
amount  of  an  offering  is  undetermined 
when  the  Form  D  filing  is  made. ’24  Q^e 
commenter  suggested  that  the  form 
require  a  final  report  of  actual  sales 
results  and  be  due  not  later  than  15 
business  days  after  the  close  of  the 
offering.  ^25  commenter  asserted  that 
this  would  better  meet  the  practical 
needs  of  issuers  in  terms  of  determining 
the  trigger  date  for  the  Form  D  filing 
requirement,  coordinating  the  hling  of 
Form  D  with  the  Commission  with  state 
filing  and  fee  calculation  requirements, 
and  determining  the  need  for 
amendments  as  the  sales  process 
proceeds.  As  previously  noted,  we 
believe  that  it  can  be  useful  for 
regulatory  purposes  if  an  issuer  files  a 
Form  D  before  an  offering  closes  to 
enable  regulators  to  consider  the 
information  provided  before  the  offering 

>22  See  letter  from  ABA. 

>23  Preliminary  Note  7  to  Regulation  D  provides 
as  follows:  “Securities  offered  and  sold  outside  the 
United  States  in  accordance  with  Regulation  S  need 
not  be  registered  under  the  [Securities)  Act.  See 
Release  No.  33-6863.  Regulation  S  may  be  relied 
upon  for  such  offers  and  sales  even  if  coincident 
offers  and  sales  are  made  in  accordance  with 
Regulation  D  inside  the  United  States.  Thus,  for 
example,  persons  who  are  offered  and  sold 
securities  in  accordance  with  Regulation  S  would 
not  be  counted  in  the  calculation  of  the  number  of 
purchasers  under  Regulation  D.  Similarly,  proceeds 
from  such  sales  would  not  be  included  in  the 
aggregate  offering  price.  The  provisions  of  this  note, 
however,  do  not  apply  if  the  issuer  elects  to  rely 
solely  on  Regulation  D  for  offers  or  sales  to  persons 
made  outside  the  United  States.” 

>24  We  also  are  revising  Item  13  to  enable  an 
issuer  to  clarify  its  response.  We  discuss  this 
change  more  fully  in  Part  II.C  below. 

>25  See  letter  from  Stephen  A.  Marcus. 


process  ends.  If  regulatory  action  is 
appropriate,  emlier  consideration 
potentially  could  cause  it  to  be  more 
timely  and  effective.  We  also  believe 
that  issuers  have  been  and  will  continue 
to  be  able  to  coordinate  their  federal 
Form  D  and  state  filings  without 
requiring  Form  D  to  contain  final  sale 
information  rather  than  offering 
information  as  of  an  earlier  time. 

Finally,  we  believe  that  any 
uncertainties  as  to  when  to  amend  will 
be  substantially  resolved  by  the 
provisions  we  are  adding  to  the  form 
requirements. 

Investors.  Item  14  will  elicit 
information  on  whether  the  issuer 
intends  to  sell  securities  to  persons  who 
do  not  qualify  as  accredited  investors 
and  the  number  of  such  persons  who 
already  have  invested.  It  will  elicit 
information  on  the  total  number  of 
investors  who  already  have  purchased 
securities  in  the  offering.  The  form 
currently  requires  this  information 
because  it  affects  how  we  and  state 
securities  regulators  evaluate  claimed 
exemptions  and  allocate  enforcement 
resources.  We  have  modified  Item  14 
slightly  from  the  proposed  version  by 
requiring  the  issuer  to  specify  the  total 
number  of  investors  in  the  offering, 
rather  than  the  number  of  accredited 
investors,  so  that  examiners  can  readily 
see  that  number,  rather  than  being 
required  to  add  the  numbers  of 
accredited  and  non-accredited  investors, 
as  was  the  case  in  the  proposed  version. 

Expenses  and  Use  of  Proceeds  of 
Offering.  We  proposed  to  eliminate  the 
items  requiring  information  on  expenses 
and  use  of  proceeds  of  the  offering.  The 
current  requirements  frequently  do  not 
yield  information  necessary  for  an 
evaluation  of  the  claimed  exemption  or 
for  enforcement  or  rulemaking  efforts. 
Many,  if  not  most.  Form  D  filings  do  not 
provide  use  of  proceeds  information 
that  serves  the  form’s  purposes,  because 
they  specify  only  that  the  majority  of 
proceeds  will  be  used  for  “working 
capital”  or  “general  corporate 
piuposes.”  In  addition,  because  of  the 
diversity  in  use  of  proceeds  in 
Regulation  D  offerings,  attempting  to 
standardize  responses  to  provide 
searchable  data  may  be  challenging  and 
not  worthwhile. 

Commenters  expressed  mixed  views 
on  eliminating  the  requirements  for 
information  on  expenses  and  use  of 
proceeds  of  the  offering.  One 
commenter  agreed  with  the 
Commission’s  view  that  the  information 
is  not  necessary  and  stated  that 
providing  the  information  is 
problematic  because  of  issuer  burden, 
lack  of  applicable  accounting  standards 
and  category  dehnitions,  and  estimated 


amounts. '26  Commenters  that  objected 
to  deleting  the  requirements  essentially 
stated  that  the  information  helps  to 
enable  state  regulators  to  screen 
offerings  for  potential  problems.  *27  One 
of  these  commenters  addressed  the 
issues  of  burden  and  lack  of  specificity 
as  to  use  of  proceeds  information  by 
suggesting  that  the  form  provide  more 
checkboxes  but  exclude  from  those 
checkboxes  one  that  provides  for 
general  corporate  purposes.  *2“ 

We  have  considered  the  comments 
and,  as  a  result,  rather  than  deleting  the 
current  expenses  and  use  of  proceeds 
requirements  in  their  entirety,  we  are 
deleting  most  of  them  and  adopting  the 
rest  of  them  in  new  Items  15  and  16. 
New  Item  15  will  require  the  issuer  to 
provide  only  the  amounts  paid  for  sales 
commissions  and,  separately  stated, 
finders’  fees  in  connection  with  the 
offering.  New  Item  16  will  require 
reporting  of  the  amount  of  the  gross 
proceeds  the  issuer  used  or  proposes  to 
use  for  payments  to  related  persons. *29 
New  Items  15  and  16  will  permit 
clarification  where  necessary  to  prevent 
the  information  supplied  from  being 
misleading.* 30  Both  items  will  require 
substantially  less  information  relating  to 
offering  expenses  and  use  of  proceeds 
and,  thereby,  result  in  a  substantially 
reduced  burden.  The  information  new 
Items  15  and  16  will  require  is  limited 
to  expenses  in  connection  with  the 
offering  process  and  payments  to  related 
persons.  We  believe  that  these  types  of 
expenses  and  payments  are  most  likely 
to  be  of  regulatory  interest. 
Consequently,  we  believe  the  benefits 
from  providing  this  information  will 
justify  the  burdens  in  relation  to 
information  necessary  for  regulatory 
purposes. 

6.  Signature  and  Submission 

We  are  combining  the  federal  and 
state  signature  requirements  currently  in 
Sections  D  and  E  of  Form  D  into  one 
signature  requirement.  This  will 
simplify  the  filing  and  make  it 
consistent  with  other  signature 
requirements  of  Commission  forms.  We 
are  incorporating  into  the  signature 
block  a  consent  to  service  of  process 
similar  to  the  one  currently  in  Form  U- 
2,  which  is  required  to  be  filed 
separately  but  simultaneously  with  a 
Form  D  by  many  states.  Our  intention  in 

>20  See  letter  from  ABA. 

>22  See  letters  from  Connecticut.  Massachusetts, 
NASAA  and  Pennsylvania. 

>2*  See  letter  from  NASAA. 

>29  For  purposes  of  new  Item  15,  “Related 
Persons”  are  those  persons  new  Item  3  requires  the 
issuer  to  report  in  the  Form  D  notice. 

130  We  discuss  the  ability  to  clarify  items  in  Part 
II.C  below. 
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making  these  changes  is  to  maintain  the 
usefulness  of  the  signature  block  to 
regulators  in  a  manner  that  is  consistent 
with  easing  burdens  on  filers. 

The  combined  signature  requirement, 
in  general,  provides  that  each  issuer 
signing  the  revised  Form  D  has  read 
the  Form  D,  knows  the  contents  to  be 
true,  has  duly  caused  the  Form  D  to  be 
signed  on  its  behalf  by  the  undersigned 
duly  authorized  person,  and  is 

•  Notifying  the  Commission  and  the 
states  in  which  the  Form  D  is  filed  of 
the  offering  and  undertaking  to  furnish 
to  them,  on  written  request,  the 
information  provided  by  each  issuer  to 
offerees  in  accordance  with  applicable 
law; 

•  Consenting  to  service  of  process  on 
individuals  holding  specified  positions; 
and 

•  Certifying  that,  if  the  issuer  is 
claiming  a  Rule  505  exemption,  it  is  not 
disqualified  from  relying  on  Rule  505 
for  one  of  the  reasons  stated  in  Rule 
505(b)(2)(iii). 

In  undertaking  to  furnish  to  the  states 
in  which  the  Form  D  is  filed,  on  written 
request,  the  information  provided  to 
offerees,  the  issuer  will  not  be  affecting 
any  legal  limits  on  the  ability  of  these 

states  to  require  information. ’^3 

The  signature  requirement  will  be 
more  extensive  than  the  current  federal 
signature  requirement  and  will  differ  in 
various  ways  from  the  current  state 
signature  requirement.  The  proposed 
signature  requirement  will  be  more 
extensive  than  the  current  state 
signature  requirement,  for  example,  by 
including  a  consent  to  service  of 
process.  The  signature  requirement  also 
will  be  less  extensive  than  the  current 
state  signature  requirement  in  several 

ways. ’34 

>31  Each  issuer  in  a  multiple-issuer  offering  will 
be  required  to  sign  the  Form  D.  If  all  issuers 
authorize  the  same  person  to  sign  on  their  behalf, 
however,  only  that  person  will  need  to  sign. 

>32  Both  the  current  federal  and  state  signature 
requirements  expressly  provide  that  the  issuer  has 
duly  caused  the  Form  D  to  be  signed  on  its  behalf 
by  ^e  undersigned  duly  authorized  person.  Only 
the  current  state  signature  requirement,  however, 
expressly  provides  that  the  issuer  has  read  the  Form 
D  and  knows  the  contents  to  be  true. 

>33  See  Section  18  under  the  Securities  Act  as 
discussed  in  Part  I.B.3. 

>3<The  new  signature  requirement,  unlike  the 
current  state  signature  requirement,  will  omit  both 
an  undertaking  to  provide  a  Form  D  to  specified 
state  administrators  and  a  representation  regarding 
ULOE.  As  noted  above,  however,  under  the  new 
signature  requirement,  issuers  will  undertake  to 
furnish  to  the  states  in  which  the  Form  D  filing  is 
made,  on  written  request,  the  information  provided 
by  each  issuer  to  offerees.  Also  as  noted  above, 
revised  Form  D  will  omit  all  references  to  ULOE 
and  the  provisions  that,  in  general,  require  specified 
information  on  a  state-by-state  basis  in  an  appendix 
to  the  form  and  require  specified  representations 
and  undertakings. 


The  signature  requirement  also  will 
differ  in  several  ways  from  the  Form  U- 
2  signature  requirement.  The  principal 
difference  between  the  signature 
requirement  and  the  Form  U-2 
signature  requirement  is  that  Form  U-2 
requires  the  notarized  signature  of  a 
corporate  officer  (or  that  person’s 
equivalent  in  the  case  of  other  entities) 
and  requires  a  consent  to  jurisdiction 
and  venue  as  well  as  a  consent  to 
service  of  process. 

Some  commenters  expressly 
supported  a  combined  signature 

requirement,’ 36  but  they  and  other 

commenters  expressed  concerns.  Two 
commenters  expressed  the  concern  that 
the  undertaking  to  provide  offering 
materials  could  be  read  in  a  manner 
inconsistent  with  NSMIA,’37 
commenter  asked  for  clarification 
regarding  the  application  of  NSMIA,’3» 
and  two  commenters  expressed  the 
concern  that  the  combined  signature 
requirement  was  too  narrow  because  it 
did  not  contain  all  that  is  contained  in 
the  current  state  signature  requirement 
and  Form  U-2. ’3^ 

The  commenters  that  expressed  the 
concern  that  the  undertaking  to  provide 
offering  materials  could  be  read  in  a 
manner  inconsistent  with  NSMIA  stated 
that  the  undertaking  could  be 
misunderstood  to  mean  that,  as  a  result 
of  the  undertaking,  states  could  require 
the  offering  materials  in  all  instances 
regardless  of  the  limits  NSMIA 
otherwise  would  impose  on  their  ability 
to  do  so.’'‘“  Both  of  these  commenters 
suggested  that  the  Commission  could 
resolve  the  concern  by  omitting  the 
undertaking,  and  one  of  these 
commenters  suggested  that,  in  the 
alternative,  the  Commission  could 
clarify  that  the  undertaking  would  be 
inapplicable  to  offerings  under  Rule 
506.  In  response  to  these  concerns,  the 
new  form  will  clarify  in  the  context  of 
the  offering  materials  undertaking  that 
where  securities  that  are  the  subject  of 
the  Form  D  are  covered  securities  under 
NSMIA,  whether  in  all  instances  or  due 
to  the  nature  of  the  offering  that  is  the 
subject  of  the  Form  D,  the  states  cannot 
routinely  require  the  offering  materials 
under  the  undertaking  or  otherwise  and 
can  require  the  offering  materials  only 

>35  The  new  signature  requirement’s  addressing 
consent  to  service  but  not  consent  to  jurisdiction  or 
venue  is  consistent  with  the  signature  requirement 
in  Form  ADV  (17  CFR  279.1],  which  can  satisfy 
both  federal  and  state  filing  requirements  for 
investment  adviser  registration. 

>36  See  letters  fixjm  ABA  and  NASAA. 

>37  See  letters  fi’om  ABA  and  MFA. 

>36  See  letter  from  ABA. 

*39  See  letters  from  Connecticut  and  NASAA. 

>4“  See  letters  from  ABA  and  MFA. 

><•  See  letter  from  ABA. 


to  the  extent  Section  18(c)(1)  permits 
them  to  do  so  under  its  preservation  of 
their  anti-fraud  authority.  Also,  we  have 
added  language  to  the  undertaking 
specifying  that  it  only  applies  to  written 
requests  made  “in  accordance  with 
applicable  law.” 

The  commenter  that  requested  the 
NSMIA-related  clarification  asked  that 
we  clarify  the  relationship  between 
Section  18(c)(2)(A)  and  the  new 
signature  requirement’s  consent  to 
service  provision  in  particular  and 
between  Section  18(b)(4)(D)  and  new 
Form  D  in  general.  Section  18(c)(2)(A) 
generally  provides,  in  relevant  part,  that 
the  states  retain  the  right  under  NSMIA 
to  obtain  a  consent  to  service  of  process 
from  an  issuer  engaged  in  an  offering 
under  Rule  506  of  Regulation  D.  Section 
18(b)(4)(D)  generally  provides  that  the 
stafps  retain  the  right  under  NSMIA  to 
impose  on  an  issuer  engaged  in  an 
offering  under  Rule  506  “notice  filing 
requirements  that  are  substantially 
similar  to  those  required  by  rule  or 
regulation  under  section  4(2)  that  are  in 
effect  on  September  1, 1996.”  Similarly 
to  what  we  noted  above  in  regard  to  the 
undertaking  to  provide  offering 
materials,  neither  the  consent  to  service 
provision  nor  anything  else  related  to 
new  Form  D  affects  any  legal  limits  on 
the  ability  of  the  states  to  require 
information. 

Both  commenters  that  expressed  the 
narrowness  concern  addressed  the 
consent  to  service  provision.  One 
commenter  stated  that  the  consent  to 
service  should  be  broadened  to  include 
consents  to  jurisdiction  and  venue  as 
are  contained  in  Form  U-2  to  eliminate 
fully  the  need  to  file  Form  U-2  and 
enable  investors  to  avoid  needing  to 
plead  and  prove  jurisdiction  as  an  issuer 
should  that  wants  to  offer  or  sell  in  a 
state.’‘‘2  The  other  commenter  stated 
that  the  consent  to  service  provision 
should  be  broadened  to  apply  to  a 
broader  array  of  acts,  as  does  Form  U- 
2,  and  to  include  the  Rule  262 
disqualification  provision  we  proposed 
to  delete. ’’’3  The  commenter  reasoned 
that  the  form  should  include  the  Rule 
262  disqualification  provision  because 
state  bad  actor  provisions  might  apply 
to  offerings  under  Rule  504  or  505. 

We  believe  that  the  consent  to  service 
provision  as  proposed  and  adopted 
strikes  the  right  balance  between 
regulatory  benefit  and  issuer  burden. 

We  acknowledge  that  the  consent  to 
service  will  not  be  as  broad  in  effect  as 
Form  U-2  because  that  form’s  consent 
to  service  applies  to  a  somewhat  broader 
array  of  acts  and  that  form  also  contains 

>•*3  See  letter  from  NASAA. 

>*3  See  letter  from  Connecticut. 
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consents  to  jurisdiction  and  venue.  We 
believe,  however,  that  the  Form  D 
consent  provision’s  application  to  a 
somewhat  narrower  array  of  facts  is 
appropriate  because  the  facts  it  applies 
to  are  tailored  to  the  subject  matter  of 
Form  D.  The  Form  D  consent  to  service 
provision  generally  applies  to  “any 
activity  in  connection  with  the  offering 
of  securities  that  is  the  subject  of  this 
[Form  D].’’  In  contrast,  the  Form  U-2 
consent  to  service  provision  generally 
applies  to  actions  relating  to  “the  sale  of 
securities.”  Finally,  although  Form  D 
will  not  require  consents  to  jurisdiction 
and  venue,  we  note  that  under 
appropriate  circumstances,  state 
regulators  still  would  be  able  to  require 
this  type  of  information. 

B.  Electronic  Filing  of  Form  D 

We  are  amending  Regulation  S— 

Rule  503  of  Regulation  D,  and  Form  D 
to  implement  the  requirement  for 
issuers  to  file  the  information  required 
by  Form  D  with  us  electronically 
through  an  online  hling  system.’'*-'’  A 
large  majority  of  commenters  supported 
electronic  filing,  but  some  expressed 
concern  about  whether  electronic  filing 
would  impose  more  burdens  on 
issuers  *‘*®  or  raise  general  solicitation 
issues.*'*^  The  concerns  regarding 
burdens  generally  related  to  the 
operation  of  the  online  system,  and  we 
address  those  concerns  below  where  we 
discuss  the  operation  of  the  system  in 
more  detail.*'*" 

One  commenter  expressed  the 
concern  that,  even  though  Forms  D 
currently  are  publicly  accessible,  their 
increased  public  accessibility  as  a  result 
of  mandated  electronic  filing  would 
encourage  third  parties  to  use  Form  D 
for  purposes  beyond  its  original  intent 
or  current  use  and  might  result  in 
issuers  making  less  use  of  Form  D  than 
they  do  now  and,  thereby,  deprive  them 
of  the  benefits  of  the  use  of  Regulation 
D  and  cause  the  Commission  to  receive 
less  information  than  it  does  now.*-*® 
The  commenter  suggested  that,  as  an 
alternative,  the  Commission  permit 
Form  D  filings  to  be  confidential  for  a 
specified  amount  of  time,  such  as  a  year, 
if  the  issuer  has  made  no  public 
disclosure  of  the  offering.  The  Form  D 
would,  however,  be  available  to  the 


Regulation  S-T  is  the  Commission’s  general 
regulation  governing  electronic  filing. 

The  online  hling  system  will  automatically 
capture  and  tag  data  items  and  is  discussed  in 
further  detail  in  Part  111  of  this  release. 

See  letters  from  ABA,  Stephen  A.  Marcus  and 
SCSGP. 

'<7  See  letters  from  Connecticut,  Massachusetts 
and  NASAA. 

146  vye  address  the  concerns  relating  to  general 
solicitation  issues  in  Part  II.C  below. 

*'‘®  See  letter  from  ABA. 


Commission  and  states  with  which  it 
was  filed  during  that  time.  We 
acknowledge  the  commenter’s  concerns. 
As  we  discussed  in  the  proposing 
release  and  above,  however,  public 
availability  of  Form  D  provides  a 
measure  of  investor  disclosure  and 
serves  other  useful  purposes.  In 
addition,  as  a  practical  matter,  even  if 
we  were  to  permit  confidential  filing. 
Forms.  D  would  be  subject  to  requests 
under  the  Freedom  of  Information  Act 
(“FOIA”).’5o 

Rule  101(c)(6)  of  Regulation  S-T*®* 
currently  requires  the  information 
required  by  Form  D  to  be  filed  in  paper 
format.  The  amendments  will  delete  the 
reference  to  Form  D  from  Rule  101(c)(6) 
and  will  revise  subparagraph  (a)(1)  of 
Rule  101  *®2  to  add  a  new  subparagraph 
(xiii)  that  will  add  Form  D  to  the  rule’s 
list  of  documents  required  to  be  filed 
electronically. 

Rule  100  of  Regulation  S— T,*®®  which 
specifies  the  persons  or  entities  subject 
to  the  electronic  filing  requirements  of 
Regulation  S— T,  expressly  includes, 
among  others.  Exchange  Act  reporting 
companies  whose  filings  (such  as  Form 
D)  are  subject  to  review  by  the  Division 
of  Corporation  Finance.  In  order  to 
assure  that  Rule  100  also  will  apply  to 
non-reporting  companies  that  file  Form 
D,  the  amendments  revise  paragraph  (a) 
of  Rule  100  of  Regulation  ^T  *®‘*  to  add 
a  reference  to  entities  that  are  not 
Exchange  Act  reporting  companies  but 
whose  filings  are  subject  to  review  by 
the  Division  of  Corporation  Finance. 

We  also  are  amending  Regulation 
S— T,  as  proposed,  to  make  hardship 
exemptions  unavailable  for  Form  D 
filings.*®®  The  amendments  revise 
subparagraph  (a)  of  Rules  201  *®"  and 
202  *®^  to  exclude  Form  D  from  the 
filings  for  which  hardship  exemptions 
are  available.  We  believe  hardship 
exemptions  should  not  be  available  for 
Form  D  filings  because  of  the  relative 
ease  of  electronic  filing,  the  limited 


’*“5  U.S.C.  552  et  seq.  The  Commission’s 
regulations  that  implement  that  statute  are  at  17 
CFR  200.80  et  seq. 

>s*  17  CFR  232.101(c)(6). 

>52 17  CFR  232.101(a)(1). 

>53 17  CFR  232.100. 

'5«17  CFR  232.100(a). 

155  Wg  note,  however,  that  a  filer  may  request  a 
filing  date  adjustment  under  Rule  13(b)  of 
Regulation  S-T  [17  CFR  232.13{b)l.  This  rule 
addresses  circumstances  where  an  electronic  filer 
attempts  in  good  faith  to  file  a  document  with  the 
Commission  in  a  timely  manner  but  the  filing  is 
delayed  due  to  technical  difficulties  beyond  the 
filer’s  control.  In  those  instances,  the  filer  may 
request  an  adjustment  of  the  document’s  filing  date. 
The  staff  may  grant  the  request  if  it  appears  that  the 
adjustment  is  appropriate  and  consistent  with  the 
public  interest  and  the  protection  of  investors. 

1=6 17  CFR  232.201(a). 

1=’ 17  CFR  232.202(a). 


value  of  paper  filings  and  the  utility  of 
a  uniform,  comprehensive  database.  In 
adopting  the  conversion  of  the  Form  D 
filing  firom  a  paper  system  to  an 
electronic  system,  we  assume  that 
issuers  will  have  access  to  a  computer 
and  the  Internet.  In  the  absence  of  an 
issuer’s  having  a  personal  or  office 
computer  and  Internet  access,  public 
libraries  around  the  country  often  have 
computer  and  Internet  access  that  an 
issuer  could  use.  We  therefore  do  not 
envision  the  need  for  a  hardship 
exemption  to  permit  paper  filing.*®" 

The  amendments  revise  Rule  503  of 
Regulation  D  and  Form  D  in  several 
ways  related  to  electronic  filing.  The 
amendments  delete  fi-om  Rule  503 
references  to  the  paper-based  concept  of 
copies  in  subparagraphs  (a)  and  (b)  and 
a  mcmual  signature  in  subparagraph  (b). 
Subparagraph  (a)  will  continue  to 
specify  when  a  notice  on  Form  D 
initially  must  be  filed  and  will  be 
revised  to  specify  also  when  an 
amendment  to  a  Form  D  filing  must  or 
could  be  filed.*®® 

One  commenter  *""  suggested  that  we 
ease  burdens  by  extending  the  filing 
deadline  to  at  least  30  days  fi-om  the 
date  of  first  sale,*"*  defining  the  date  of 
first  sale  as  the  consummation  of  the 
first  closing  of  a  sale  of  securities  in  the 
offering,  extending  the  cut-off  time  for 
electronic  filing  fiom  5:30  to  10  p.m. 
Eastern  time  *"2  and  providing  that 


158  We  also  are  adopting  an  amendment  to  Rule 
104(a)  of  Regulation  S-T  (17  CFR  232.104(a)l  to 
make  it  clear  that  unofficial  PDF  copy  submissions 
are  unavailable  for  Form  D  notices.  The  new  online 
filing  system,  further  described  below,  will  metke 
filed  Form  □  information  available  on  our  Web  site 
in  what  we  believe  will  be  an  easy-to-read  format  • 
similar  to  that  which  could  be  provided  through  an 
unofficial  PDF  copy. 

>59  Subparagraph  (a)  will  continue  to  provide  that 
an  issuer  must  file  the  Form  D  no  later  than  15 
calendar  days  after  the  first  sale  of  securities  in  the 
offering.  As  currently,  an  issuer  could  file  the  Form 
D  at  any  time  before  that  if  it  has  determined  to 
make  the  offering.  Also  as  currently,  a  mandatory 
capital  commitment  call  would  not  constitute  a  new 
offering,  but  would  be  made  under  the  original 
offering,  so  no  new  Form  D  filing  would  be  required 
solely  as  a  result.  See  Part  ll.A.4.b  of  this  release 
for  a  discussion  of  when  an  amendment  must  or 
could  be  filed. 

‘““See  letter  from  ABA. 

'6>  As  discussed  above  in  connection  with  Item 
13  in  Part  II.A.5,  another  commenter  suggested  that 
the  form  require  a  final  report  of  actual  sales  results 
and  be  due  not  later  than  15  business  days  after  the 
close  of  the  offering. 

‘63  Rule  13  of  Regulation  S-T  [17  CFR  232.13] 
generally  provides  that  a  filing  by  direct 
transmission  beginning  on  or  before  5:30  p.m. 
Eastern  time  on  a  business  day  is  deemed  filed  that 
day  and,  if  such  a  filing  were  to  begin  after  that 
time,  it  would  be  deemed  filed  on  the  next  business 
day.  Rule  13  also  provides,  however,  that  a  10:00 
p.m.  deadline  applies  for  registration  statements 
and  post-effective  amendments  filed  under  Rule 
462(b)  [17  CFR  230.462(b)j  and  beneficial 
ownership  reports  filed  under  Section  16(a)  [15 

Continued 
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when  a  Form  D  otherwise  would  he  due 
on  a  weekend  or  holiday  it  he  deemed 
due  on  the  next  business  day.  We  are 
not  aware  of  the  current  deadline’s 
having  been  difficult  to  meet  in  the  past 
and  believe  that  carrying  it  forward  is 
not  likely  to  cause  problems  in  the 
future.  For  the  same  reasons,  we  believe 
that  it  is  not  necessary  to  extend  the  cut¬ 
off  time  from  5:30  to  10  p.m.  In  this 
regard,  we  note  that  filings  under  Rule 
462(b)  and  Section  16(a)  to  which  the 
extended  cut-off  time  applies  typically 
must  be  made  much  more  quickly  than 
a  filing  on  Form  We  are,  however, 
further  revising  Rule  503(a)(1)  to 
provide  that  when  a  Form  D  filing 
otherwise  would  be  due  on  a  weekend  . 
or  holiday  it  will  be  deemed  due  on  the 
next  business  day.  This  approach  is 
consistent  with  the  way  Exchange  Act 
Rule  0-3  (a)  generally  treats  filing 

deadlines  under  the  Exchange  Act.’®® 
Subparagraph  (b)  of  Rule  503  will 
continue  to  require  a  signature.  Rule  302 
of  Regulation  S-T,’®®  which  governs  the 
manner  of  signatme  for  electronic 
filings,  will  apply  to  Form  D.’®^  The 
amendments  also  add  to  subparagraph 
(b)  a  statement  that  electronic  Form  D 
filing  through  our  new  online  filing 
system  is  mandatory.  In  addition,  the 
amendments  delete  subparagraphs  (c), 
(d),  and  (e).  Subparagraph  (c)  requires 
an  issuer  that  makes  sales  under  Rule 
505  to  provide  an  undertaking  on  its 
Form  D  to  provide  specified  information 
to  the  Commission  upon  the  staffs 
written  request.  This  paragraph  no 
longer  will  be  necessary  because,  as 
noted  above,  the  revised  signature 
requirement  will  provide  that  each 


U.S.C.  78p(a)j,  in  general,  by  officers,  directors  and 
principal  security  holders  of  reporting  companies 
that  have  a  class  of  equity  securities  registered 
under  Section  12  [15  U.S.C.  78/]  of  the  Exchange 
Act. 

163  por  example.  Section  16(a)(2)(C)  (15  U.S.C. 
78p(a)(2)(C)]  generally  requires  that  insiders  file 
reports  of  changes  in  benehcial  ownership  within 
two  business  days  of  the  change. 

161 17  CFR  240.0-3(a). 

165  As  the  commenter  that  raised  the  weekend/ 
holiday  issue  pointed  out.  current  Rule  503(e)(2) 
addresses  the  issue  by  providing  that  a  Form  D  we 
do  not  physically  receive  by  the  end  of  the  15-day 
period  is  deemed  filed  on  the  date  it  is  sent  by 
certified  or  registered  U.S.  mail.  Consequently,  jui 
issuer  currently  may  send  a  Form  D  as  late  as  the 
end  of  the  15-day  period.  In  proposing  to  delete 
Rule  503(e)(2),  it  was  not  our  intention  to  shorten 
the  Form  D  filing  deadline. 

166 17  CFR  232.302. 

167  Rule  302  requires,  in  general,  that  electronic 
filings  contain  typed  signatures,  that  each  signer 
manually  sign  a  signature  page  or  other  document 
confirming  the  typed  signature  by  the  time  the 
filing  is  made,  and  that  the  issuer  maintain  the 
manually  signed  document  for  five  years  tmd  make 
it  available  to  the  Commission  and  its  staff  upon 
their  request.  We  also  are  adding  to  Form  D's 
signature  instruction  a  summary  of  Rule  302’s 
requirements  as  a  convenience. 


issuer  signing  the  Form  D  will  be 
undertaking  to  furnish  to  the 
Commission  and  the  states  with  which 
the  Form  D  is  filed,  on  written  request, 
the  information  provided  by  each  issuer 
to  offerees.  Subparagraph  (d),  regarding 
amendments,  no  longer  will  be 
necessciry  because  subparagraph  (a)  will 
address  when  to  file  amendments  and 
the  new  online  filing  system  will  make 
available  to  the  issuer  the  version  of  the 
Form  D  to  be  amended  to  enable  the 
issuer  to  key  in  only  the  changes. 
Subparagraph  (e),  regarding  the  date  a 
Form  D  filing  is  considered  filed,  no 
longer  will  be  necessary  because  Rule 
13  of  Regulation  S-T  will  specify  the 
way  to  determine  the  filing  date  for  a 
Form  D  filing  as  it  does  for  electronic 
filings  generally  and  new  Rule  503(a)(1) 
will  provide  that  when  a  Form  D 
otherwise  would  be  due  on  a  weekend 
or  holiday  it  will  be  deemed  due  on  the 
next  business  day.’®®  Finally,  the 
amendments  similarly  will  revise  the 
General  Instructions  of  Form  D 
regarding  copies  required,  manual 
signatures,  amendments,  mandatory 
electronic  filing  and  filing  date. 

C.  General  Solicitation  and  General 
Advertising  Issues  Presented  by 
Electronic  Filing  of  Form  D 
Rule  5d2(c)  of  Regulation  D  ’®®  sets 
forth  the  prohibition  on  general 
solicitation  and  general  advertising 
applicable  to  most  Regulation  D 
offerings.  Specifically,  issuers  and 
persons  acting  on  the  issuer’s  behalf  are 
prohibited  from  offering  or  selling 
securities  by  any  form  of  general 
solicitation  or  general  advertising. 
Information  filed  using  Form  D  has  up 
to  now  been  available  to  the  general 
public.  The  electronic  filing  and 
availability  of  Form  D  information, 
however,  may  present  the  concern  that 
the  filing  could  be  used  as  a  marketing 
document  to  generate  interest  in 
offerings  because  the  information  would 
be  easily  and  broadly  available.  This,  in 
turn,  may  raise  concerns  regarding 
compliance  with  Regulation  D’s 
prohibition  on  the  use  of  general 
solicitation  and  general  advertising.  To 
address  these  compliance  concerns,  we 
are  revising  Rule  502(c)  to  include  a  safe 
harbor  from  the  prohibition  on  “general 
solicitation’’  and  “general  advertising” 
for  information  provided  in  a  Form  D 
filed  with  the  Commission  if  the 
information  is  provided  in  good  faith 
and  the  issuer  makes  reasonable  efforts 
to  comply  with  the  requirements  of 


’66  The  description  of  Form  D  at  17  CFR  239.500 
is  similar  to  Rule  503  and  is  being  amended 
similarly. 

’66 17  CFR  230.502(c). 


Form  D.  An  issuer  that  complies  with 
the  terms  of  the  safe  harbor  is  assured 
that  the  electronic  availability  of  its 
Form  D  filing  would  not,  in  and  of  itself, 
cause  the  issuer  to  have  violated  this 
prohibition. 

Such  a  safe  harbor  would  not  be 
warranted  if  it  merely  shielded  activity 
that  is,  in  fact,  intended  to  generate 
interest  in  the  offering  in  violation  of 
law.  Accordingly,  we  are  limiting  the 
amount  of  information  submitted  on  the 
form  and  limiting  the  application  of  the 
safe  harbor  to  where  the  information  is 
provided  with  a  good  faith  and 
reasonable  effort  to  comply  with  the 
requirements  of  Form  D.’^°  Limiting  the 
safe  harbor  to  information  provided 
with  a  good  faith  and  reasonable  effort 
to  comply  with  the  requirements  of 
Form  D  would  be  consistent  with 
Preliminary  Note  6  ’^’  to  Regulation  D, 
Rule  508,’72  and  the  “notification” 
nature  of  Form  D’s  requirements. 

As  proposed,  electronic  Form  D 
would  not  have  contained  any  place 
where  “ft'ee  writing”  could  occur. 

When  submitting  a  paper  filing,  filers 
may  insert  information  that  is  not 
required  by  the  form,  but  that  could  be 
a  vehicle  for  soliciting  investors 
illegally.  Prohibiting  free  writing  in  the 
electronic  form  would  prevent  such 
misuse.  One  commenter  favored  the 
total  bar  against  free  writing  as 
necessary  to  safeguard  against  this 
misuse.’^**  Another  commenter, 
however,  favored  allowing  issuers  to 
clarify  responses,  asserting  that 
permitting  issuers  to  do  so  would  avoid 
a  disincentive  to  filing  by  enabling 
issuers  to  present  more  accurate 
information  that  would  be  more 


*76  Similarly,  current  Rule  502(c)  includes  a  safe 
harbor  from  the  prohibition  on  general  solicitation 
and  general  advertising  for  a  notification  in 
compliance  with  Rule  135c  of  an  unregistered 
offering  by  an  issuer  required  to  file  reports  under 
Section  13  or  15(d)  of  the  Exchange  Act.  The 
information  allowed  to  be  included  in  a  Rule  135c 
notification  is  limited  to  very  basic  identifying 
information  about  the  issuer  and  the  offering. 

’7’  Preliminary  Note  6  to  Regulation  D  provides, 
in  part,  that  “Regulation  D  is  not  available  to  any 
issuer  for  any  transaction  or  chain  of  transactions 
that,  although  in  technical  compliance  with  the 
these  rules,  is  part  of  a  plan  or  scheme  to  evade  the 
registration  provisions  of  the  (Securities)  Act.” 

’73 17  CFR  230.508.  Rule  508  provides,  in  part, 
that  “A  failure  to  comply  with  a  term,  condition  or 
requirement  of  (specified  rules  under  Regulation  D] 
will  not  result  in  the  loss  of  [an]  exemption  *  *  * 
if  the  person  relying  on  the  exemption  shows  *  *  • 
[a]  good  faith  and  reasonable  attempt  was  made  to 
comply  with  all  applicable  terms,  conditions  and 
requirements  of  [such  rules].” 

’^3  As  proposed  and  adopted,  however.  Form  D 
will  require  an  issuer  to  provide  further  detail  in 
a  textual  response  if  the  issuer  must  choose  “Other” 
in  response  to  Item  1  regarding  legal  entity  type  or 
Item  9  regarding  security  type. 

’7<  See  letter  from  NASAA. 


Federal  Register / Vol.  73,  No.  39/ Wednesday,  February  27,  2008 /Rules  and  Regulations  10607 


useful. The  commenter  also  asserted 
that  permitting  clarification  to  ensure 
accuracy  would  not  transform  the  Form 
D  into  a  marketing  document  and  would 
he  consistent  with  the  proposed  safe 
harbor  because  the  information  would 
be  provided  with  a  good  faith  and 
reasonable  effort  to  comply  with  the 
requirements  of  Form  D. 

We  are  persuaded  that,  on  balance,  it 
is  appropriate  to  permit  issuers  to 
engage  in  a  limited  amount  of  free 
writing  to  the  extent  necessary  to  clarify 
responses  as  consistent  with  the  safe 
harbor.  In  order  to  limit  the  amount  of 
free  writing,  however,  we  are  reducing 
the  need  for  it  by  offering  additional 
response  choices  for  some  items  ’7®  and 
permitting  free  writing  to  clarify 
responses  in  separate  fields  using  a 
limited  number  of  characters  only  for 
those  items  for  which  it  seems 
appropriate.  Accordingly,  and  as  noted 
above  in  the  context  of  discussing 
particular  items  of  new  Form  D,  we  will 
permit  free  writing  to  clarify  responses 
to  the  following  items: 

•  Item  3 — Rmated  Persons; 

•  Item  10 — Business  Combination 
Transactions; 

•  Item  1 3— Offering  and  Sales 
Amounts; 

•  Item  15 — Sales  Commissions  and 
Finders’  Fee  Expenses;  and 

•  Item  16 — Use  of  Proceeds. 

Two  comment ers  urged  that  we 

provide  additional  safeguards  to  support 
the  ban  on  general  solicitation  and 
general  advertising.^^®  Both  commenters 
suggested  prominent  warnings  in 
connection  with  the  display  of  Form  D 
information.  One  of  them  also  favored 
limiting  public  access  to  some  types  of 
information,  clarifying  in  connection 
with  adopting  the  amendments  that 
electronic  filing  does  not  eliminate  the 
ban  and  amending  Regulation  D  to 
require  companies  to  return  any 
unsolicited  payments  submitted  to 
purchase  securities.’ We  believe  that 
limiting  the  types  and  amount  of 
information  in  Form  D  filings  and 


>75  See  letter  from  ABA. 

>78  For  example,  we  have  modified  the  proposed 
version  of  Item  1  to  permit  an  issuer  to  choose  “yet 
to  be  formed”  instead  of  providing  a  year  of 
organization  in  response  to  that  item. 

>77  The  commenter  that  suggested  that  we  permit 
free  writing  cited  Items  1,  3,  9, 10  and  13  as 
examples  of  items  for  which  it  may  be  appropriate 
to  permit  free  writing.  See  letter  from  ABA.  As 
noted,  we  have  added  an  additional  response 
choice  to  the  proposed  version  of  Item  1  and  Items 
3, 10  and  13  all  will  permit  free  writing  to  clarify 
responses.  In  that  regard,  we  choose  not  to  revise 
further  Item  9,  regarding  security  type,  because  it 
already  requires  an  issuer  to  provide  further  detail 
in  a  textual  response  if  the  issuer  must  choose 
“Other”  as  its  initial  response. 

>78  See  letters  from  Connecticut  and  NASAA. 

>78 See  letter  from  NASAA. 


providing  a  carefully  tailored  safe 
harbor  should  prevent  the  electronic 
availability  of  Form  D  filings  from 
undermining  the  ban. 

III.  Electronic  Filing  Procedure 

We  ene  mandating  electronic  filing  of 
the  Form  D  notice  through  an  online 
filing  system  in  development  that  will 
be  accessible  from  any  computer  with 
Internet  access.  The  information  filed 
will  be  available  on  our  Web  site  and, 
because  the  online  filing  system  will 
automatically  capture  and  tag  data 
items,  the  data  will  be  interactive  and 
searchable.  Our  Web  site  will  enable 
users  to  view  the  information  in  an 
easy-to-read  format,  download  the 
information  into  an  existing  application, 
or  create  an  application  to  use  the 
information.  As  discussed  above,  our 
objectives  in  converting  Form  D  filings 
to  an  electronic  format  include 
lessening  the  burden  on  issuers  of  filing 
the  Form  D  notice,  enhancing  federal 
and  state  coordination,  increasing  the 
information  available  regarding  the 
effectiveness  of  our  Securities  Act 
exemptions  and  increasing  the 
information  available  to  researchers 
using  Form  D  data  to  conduct  empirical 
research  aimed  at  improving  the 
efficiency  and  effectiveness  of  our 
private  markets. 

We  believe  our  approach  to  filing  and 
dissemination  formats  will  make  it 
relatively  easy  to  file,  access  and 
analyze  Form  D  information.  As 
discussed  in  the  proposing  release, 
using  this  system  will  result  in  the  Form 
D  information  being  filed  in  the 
standard  format  of  extensible  Markup 
Language  (XML)  and  we  would 
disseminate  the  information  in  a  format 
that  provides  normal  text  for  reading 
and  XML-tagged  data  for  analysis.  Three 
commenters  suggested  that  the  system 
tag  the  Form  D  information  with  the 
extensible  Business  Reporting  Language 
(XBRL)  system  rather  than  the  standard 
format  of  XML.’®®  XBRL  is  an  XML- 
based  language  that  is  intended  to  tag  a 
wide  range  of  business  data.  Because 
Form  D  information  consists  of 
relatively  simple  facts,  XML  is  a 
sufficient  technological  solution,  and 
we  expect  the  information  tagged  in 
XML  will  be  compatible  with  systems 
designed  for  more  sophisticated  XBRL 
reporting.  The  Commission  can  also 
take  advantage  of  its  experience  in 
developing  data  tags  for  information 
filed  under  Section  16,  which  is 
currently  filed  with  the  Commission 
using  XML  technology. 


>80  See  letters  from  Center  for  Audit  Quality. 
EDGAR  Online,  Inc.  and  XBRL  US,  Inc. 


A.  Mechanics 

The  new  online  filing  system  for  Form 
D  information  will  be  accessible  from 
any  computer  with  Internet  access.  An 
issuer  will  be  able  to  both  submit  and 
amend  its  Form  D  filing  through  this 
system.’®’  The  Form  D  itself  will 
include  guidance  functions  to  assist  in 
completing  the  form.’®^ 

In  order  to  file,  issuers  will  need  the 
same  codes  as  are  required  to  file  on  our 
electronic  filing  system,  EDGAR,  today. 
An  issuer  that  does  not  already  have 
EDGAR  filing  codes,  and  to  which  the 
Commission  has  not  previously 
assigned  a  user  identification  number, 
which  we  call  a  “Central  Index  Key 
(CIK)”  code,  will  obtain  the  codes  by 
filing  electronically  a  Form  ID  ’®®  at 
https:// WWW. filer 

management.edgaifiling.sec.gov  and 
filing,  in  paper  by  fax  within  two 
business  days  before  or  after  filing  the 
Form  ID,  a  notarized  authenticating 
document.  The  authenticating 
document  will  be  manually  signed  by 
the  applicant  over  the  applicant’s  typed 
signature,  include  the  information 
contained  in  the  Form  ID,  confirm  the 
authenticity  of  the  Form  ID  ’®^  and,  if 
filed  after  electronically  filing  the  Form 
ID,  include  the  accession  number 
assigned  to  the  electronically  filed  Form 
ID  as  a  result  of  its  filing.’®®  Under  the 
online  system,  if  the  Form  D  filing  is 
made  on  behalf  of  multiple  issuers,  each 
issuer  will  be  required  to  have  its  own 
CIK  code  and  a  confirming  code,  which 
we  call  a  “CIK  Confirmation  Code 
(CCC),’’  for  validation. 

Two  commenters  expressed  concern 
about  the  need  for  an  issuer  to  obtain 
access  codes  through  the  Form  ID 
process  in  order  to  file  through  the  new 
online  system.’®®  We  plan  to  consider 


’8>  In  the  proposing  release,  we  stated  our 
expectation  that  the  system  would  permit  an  issuer, 
in  Item  7,  to  designate  the  states  to  which  the  Form 
D  is  directed  on  the  assumption  that  some  states 
would  adopt  one-stop  filing  and  allow  filings  that 
specify  that  they  are  directed  to  those  states  to 
constitute  filings  with  them.  As  discussed  above  in 
more  detail  in  Part  I.B.3,  we  have  been  working 
actively  with  NASAA  to  achieve  one-stop  filing 
capability  but  it  would  not  be  available  when 
electronic  filing  of  Form  D  begins. 

>82  For  example,  the  system  might  use  drop-down 
menus  as  a  guidance  function. 

>83 17  CFR  239.63,  249.446,  269.7  and  274.402. 

*8'*  An  issuer  could  confirm  the  authenticity  of  a 
Form  ID  by,  for  example,  stating  that  “(name  of 
issuer)  hereby  confirms  the  authenticity  of  the  Form 
ID  [filed]  [to  be  filed)  on  [specify  date)  containing 
the  information  contained  in  this  document.” 

>85 17  CFR  232.10(b).  An  “accession  number”  is 
a  unique  number  generated  by  EDGAR  for  each 
electronic  submission.  Assignment  of  an  accession 
number  does  not  mean  that  EDGAR  has  accepted 
a  submission. 

>88  See  letters  from  ABA  (focusing  particularly  on 
the  burden  on  non-reporting  companies)  and 
Stephen  A.  Marcus. 
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ways  to  simplify  the  authentication 
process  in  order  to  replace  the 
requirement  to  fax  the  notarized 
authenticating  document,  and  expect 
that  a  more  simplified  process  may  be 
available  by  the  time  electronic  Form  D 
filing  is  mandated. 

To  access  and  file  a  Form  D  through 
the  new  online  system,  issuers  will 
begin  by  having  a  valid  identification 
number,  confirming  code  and  separate 
password,  which  we  call  a  “Password” 
and  logging  on  to  the  system.  The 
identification  number,  confirming  code 
emd  password,  together  with  a  password 
modification  authorization  code,  are 
referred  to  as  “EDGAR  access  codes.” 
Data  entry  will  be  required  to  be 
performed  quickly  enough  to  avoid 
time-outs  that  end  the  session.  A  time¬ 
out  most  likely  will  occur  no  less  than 
one  hour  following  the  user’s  last 
activity  on  the  system.  Time-outs  will 
be  implemented  due  to  cost  and 
technical  limitations,  but  it  would  be 
possible  to  extend  a  session  with  any 
keystroke.’**® 

Two  commenters  suggested  that  the 
system  provide  a  way  to  save  an 
incomplete  form  and  one  of  them  stated 
that  it  would  be  desirable  as  a  practical 
matter  for  the  system  to  enable  an  issuer 
to  prepare  a  filing  offline  and  then 
access  the  system  to  submit  it.’®®  One 
conunenter  stated  that  a  saving  feature 
was  needed  to  avoid  time-outs. ’®°  The 
other  commenter  stated  that  the  absence 
of  a  saving  feature  would  virtually 
require  that  a  careful  filer  prepare  a 
Form  D  offline  on  a  specially  created 
template  and  then  input  all  the 
information  again  online  and,  as  a 
result,  would  risk  inputting  incorrect 


In  the  proposing  release,  we  solicited 
comment  on  whether  issuers  that  only  file  Form  D 
with  the  Commission  should  be  able  to  authenticate 
a  Form  ID  by  providing  to  the  Commission  a  copy 
of  a  local  business  license  rather  than  by  faxing  the 
otherwise  required  notarized  authenticating 
document.  We  received  no  responses  to  this 
question. 

’“The  new  online  filing  system  technically  will 
be  part  of  EEiGAR  but  likely  in  some  respects  will 
be  similar  to  the  online  filing  system  for  Forms  3 
(17  CFR  249.103  and  274.2021,  4  [17  CFR  249.104 
and  274.203],  and  5  [17  CFR  249.105]  filed  under 
Section  16(a)  of  the  Exchange  Act,  in  general,  by 
officers,  directors  and  principal  security  holders  of 
reporting  companies  that  have  a  class  of  equity 
securities  registered  under  Section  12  of  the 
Exchange  Act.  Form  D  filers  will  access  the  online 
filing  system  and,  essentially,  prepare  the  filing  by 
responding  to  questions  and  filling  in  blanks.  The 
online  filing  system  for  Forms  3,  4  and  5  does  not 
provide  a  way  to  save  an  incomplete  form,  but  does 
provide  the  alternative  of  preparing  filings  before 
accessing  the  system  and  then  submitting  them 
through,  rather  than  preparing  them  on,  the  online 
system. 

>»9  See  letters  from  ABA  and  SCSGP. 

’*>  See  letter  from  SCSGP. 


information  and  waste  time  and 
money.’®’ 

We  agree  that  it  would  be  useful  to 
filers  to  be  able  to  avoid  the  need  to 
provide  all  of  the  required  information 
both  online  and  in  a  single  session. 
Contrary  to  our  earlier  expectation,  we 
anticipate  that  the  system  will  provide 
a  way  to  avoid  the  need  to  provide  all 
of  the  required  information  both  online 
and  in  a  single  session.  For  example,  the 
system  may  permit  the  issuer  to  prepare 
the  filing  offline  and  submit  it  online  or 
to  save  an  incomplete  form  online  from 
session  to  session  for  a  short  period  of 
time,  such  as  six  calendar  days,  between 
sessions. ’®2 

An  issuer  will  be  able  to  prepare  an 
amendment  based  on  the  content  of  a 
previously  filed  form.’®®  The  system 
will  validate  as  many  fields  as  possible 
for  data  type  and  required  fields  while 
the  filer  fills  in  the  fields  on  the  screen. 
Issuers  will  have  an  opportunity  to 
correct  errors  and  verify  the  accuracy  of 
the  information  before  submitting  the 
filing.  Links  will  be  available  to  enable 
issuers  to  access  information,  such  as 
the  instructions  to  Form  D. 

The  issuer  will  be  able  to  download 
and  print  the  filing  before  and  after 
submission.’®'*  Once  the  filing  is 
submitted,  the  system  will  indicate 
receipt  of  the  filing.  In  many  cases,  the 
system  will  display  a  unique  number 
assigned  to  the  submission,  which  we 
call  an  “accession  number”  but,  in  any 
event,  the  accession  number  will  follow 
in  an  e-mail  notification  to  the  filer.  A 
filer  will  be  able  to  see  the  filing  on  our 
Web  site  shortly  after  filing. 

Upon  filing  of  the  Form  D  notice  with 
the  Commission,  state  securities 


’9’  See  letter  from  ABA. 

Some  information  provided  by  the  filer  in  the 
course  of  obtaining  EDGAR  access  codes  or 
updating  such  information  will  automatically 
appear  in  appropriate  places  when  the  filef  accesses 
the  new  online  filing  system.  As  a  result,  in  order 
to  make  changes  to  such  information,  it  generally  ' 
will  be  necessary  to  do  so  through  an  updating- 
process  through  the  main  EDGAR  system  rather 
than  the  Form  D  online  filing  system.  The  updating 
process  is  a  well-established  typically  online 
process  applicable  to  EDGAR  filers  generally  that 
would  be  relatively  easy  to  complete. 

193  When  an  issuer  files  an  amendment  to  a  Form 
D  filing,  it  will  access  its  Form  D  filing  on  the 
online  filing  system  and  type  over  the  inaccurate 
information.  In  that  case,  the  online  filing  system 
will  replace  the  inaccurate  information  with  the 
new  information,  save  the  revised  version  of  the 
Form  D  filing  in  its  amended  state  causing  it  to  be 
an  amendment  and  a  new  filing,  and  record  the  date 
of  amendment.  The  information  in  the  Form  D  that 
was  accessed  for  purposes  of  the  amendment  will, 
however,  remain  unchanged  oii  the  system 

'  accessible  to  the  public. 

194  We  believe  the  ability  to  download  and  print 
the  filing  before  and  after  submission  meets  the 
concerns  of  the  commenter  that  asked  that  the 
system  allow  the  user  to  view  the  information 
before  submission  and  print  an  as-filed  version  after 
submission.  See  letter  from  ABA. 


regulators  will  be  able  to  identify  on  our 
Web  site  Form  D  filings  that  specify 
their  states.’®®  Filers  generally  would 
specify  one  or  more  states  in  response 
to  proposed  Items  1  (jurisdiction  of 
incorporation  or  organization),  2 
(principal  place  of  business  and  contact 
information),  3  (related  person 
addresses)  and  12  (addresses  of 
recipients  of  sales  compensation)  of 
Form  D.’®®  State  specification 
information  will  be  interactive  and 
searchable  because  the  new  online  filing 
system  will  automatically  capture  and 
tag  that  information  as  it  will  other 
Form  D  filing  information. 

Most  Form  D  filings  currently  are 
made  by  law  firms  on  behalf  of 
issuers.’®^  We  expect  that  the 
simplification  and  restructuring  of  Form 
D  and  the  conversion  of  Form  D  filings 
to  an  electronic  system  may  decrease 
legal  fees  to  make  Form  D  filings  and 
perhaps  allow  more  issuers  to  file  a 
Form  D  notice  themselves  without  the 
assistance  of  a  law  firm. 

B.  Database  Capabilities  of  Electronic 
Form  D  Repository 

A  review  of  Form  D  filings  by  our 
Division  of  Corporation  Finance 
uncovered  errors  and  omissions  in  the 
information  provided.’®®  In  an  effort  to 
enhance  the  quality  of  the  data  collected 
by  the  proposed  electronic  Form  D,  we 
are  including  internal  checks  in  the  new 
online  system  that  should  decrease  the 
number  of  errors  and  omissions  in  Form 
D  filings.  The  system  will  prevent  an 
issuer  from  submitting  Form  D 
information  electronically  unless  all 
necessary  data  fields  are  completed  in  a 
manner  consistent  with  the  nature  of 


’“In  Release  No.  33-6339  (Aug.  18. 1981}  [46  FR 
41791],  the  Commission  stated  the  following  in  its 
discussion  of  Rule  503:  “It  should  be  noted  that, 
although  the  revised  filing  requirements  do  not 
require  that  the  user  also  file  a  notice  with  the 
state(s)  in  which  the  offering  is  to  be  sold,  it  is 
anticipated  that  the  Commission  will  routinely 
furnish  copies  of  the  notice  forms  to  the  appropriate 
state  commissions." 

’9®  As  discussed  above  in  more  detail,  we  no 
longer  contemplate  efiectuating  a  one-stop  filing 
system  by  giving  filers  an  opportunity  to  direct  their 
filings  to  designated  states  as  provided  by  proposed 
Item  7,  but  we  have  been  working  actively  with 
NASAA  in  an  effort  to  accomplish  this  in  a  different 
manner.  Consequently,  Item  7  does  not  provide  for 
designation  of  states. 

’97  Our  Division  of  Corporation  Finance 
conducted  a  one-month  review  of  Form  D  filings 
and  determined  that,  based  primarily  on  the  cover 
letters  that  accompany  most  paper  Form  D  filings, 
about  75%  of  the  filings  were  made  by  law  firms 
on  behalf  of  issuers. 

’9*  Some  of  the  most  frequent  errors  were  failures 
to  indicate  whether  a  filing  is  an  amendment  or  a 
new  filing  and  claims  that  do  not  match  the  facts 
described  (for  example,  issuers  claiming  that  an 
offering  is  limited  to  accredited  investors  and  then 
including  information  regarding  participation  of 
non-accredited  investors  in  the  offering). 
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each  field  and  the  logical 
relationships  between  or  among  the 
fields. 200  This  will  not  only  promote  the 
integrity  of  the  data  collected  by  the 
Form  D  repository,  but  also  will  make 
it  easier  for  issuers  to  complete  or 
amend  their  filings. 

C.  System  Implementation 

The  new  online  system  is  expected  to 
be  available  to  receive  filings  on  a 
voluntary  basis  on  September  15,  2008. 
Electronic  filing  will  be  required  for  all 
filings  on  or  after  March  16,  2009.  We 
are  treating  the  period  between  the  two 
dates  as  a  transition  period  during 
which  electronic  filing  of  Form  D 
information  with  us  using  the  new 
online  filing  system  will  be  voluntary. 
Issuers  may  also  file  a  pape'r  version  of 
the  new  Form  D  with  us  during  the 
transition  period,  without  using  the 
online  filing  system. 

The  transition  period  serves  several 
purposes.  It  should  both  enable  issuers 
to  become  familiar  with  the  new  Form 
D  and  online  filing  system  and  help 
alert  us  to  any  problems.  One 
commenter  suggested  that  we  permit 
voluntary  filing  for  a  period  of  at  least 
a  year  to  work  out  any  issues  that  arise 
and  provide  time  to  allow  states  to 
adopt  conforming  one-stop  filing  rules 
and  set  up  a  central  payment  system.  201 
We  believe  that  a  shorter  period  of  time 
should  be  adequate  for  discovering  and 
addressing  any  issues  in  the  new  form 
or  system  that  might  arise.  We  also 
believe  mandating  electronic  filing  of 
Form.D  as  soon  as  feasible  even  without 
a  one-stop  filing  capability  in  place  is 
preferable,  in  order  to  realize  without 
unnecessary  delay  the  many  benefits  we 
believe  mandated  electronic  filing  will 
provide  separate  and  apart  from  the 
benefits  that  one-stop  filing  would 
provide.  In  this  regard,  we  believe  that 
beginning  to  mandate  electronic  filing 
without  one-stop  filing  in  place  will  not 
delay,  and  in  fact  will  facilitate,  the 
development  of  one-stop  filing  on 
which  we  are  working  actively  with 
NASAA. 

Issuers  that  choose  not  to  file 
electronically  during  the  transition 
period  may  use  either  the  current  paper 
form  or  a  paper  version  of  the  new  Form 


199  The  system  will  check,  for  example,  to  make 
sure  that  number  characters  are  used  in  responding 
to  the  held  in  proposed  Item  13  for  the  offering  and 
sates  amounts. 

200  Where,  for  example,  the  filer  claims  a  Rule  505 
or  Rule  506  exemption  in  response  to  Item  6  and 
specihes  that  more  than  35  non-accredited  investors 
have  invested  in  response  to  Item  14,  a  pop-up  or 
other  feature  will  warn  that  only  35  non-accr^ited 
investors  are  permitted  in  these  types  of  offerings 
and  require  the  hler  to  select  “OK”  before 
proceeding. 

See  letter  from  ABA. 


D.  Although  the  information  in  new 
Form  D  is  somewhat  different  from  that 
in  current  paper  Form  D,  we  believe  a 
short  period  when  either  version  of  the 
form  can  be  used  is  appropriate. 
Similarly,  we  will  permit  an 
amendment  to  be  filed  in  paper  format 
using  either  version  of  the  form  until 
electronic  filing  becomes  mandatory.  As 
previously  discussed,  however,  the  new 
annual  and  other  amendment  rules  will 
apply  to  all  new  Form  D  filings 
regardless  of  format  and  the  current 
amendment  requirements  will  apply  to 
all  current  Form  D  filings  in  paper 
format.  By  the  time  electronic  filing  is 
mandated,  however,  we  believe  an 
adequate  amount  of  time  will  have 
passed  since  electronic  filing  will  have 
become  voluntary  for  Form  D  filings 
that  it  would  be  appropriate  to  require 
electronic  filing  using  new  Form  D  of 
initial  filings  and  all  amendments 
applying  the  new  amendment  rules 
regardless  whether  the  filing  being 
amended  was  filed  on  current  or  new 
Form  D. 

We  are  establishing  the  transition 
period  by  delaying  until  the  end  of  the 
period  the  effective  date  of  new  Item 
101(a)(l)(xiii),  which  mandates 
electronic  filing  of  new  Form  D,  and 
adopting  temporary  provisions  that  will 
apply  only  during  the  transition 
period. 202  We  are  adopting  temporary 
Item  101(b){10)  of  Regulation  S-T  to 
permit  but  not  require  electronic  filing 
of  new  Form  D  during  the  period.  We 
are  adopting  temporary  Rule  503T  and 
Teqiporary  Form  D,  which  are  similar  to 
current  Rule  503  and  Form  D, 
respectively,  and,  in  general,  will  enable 
filers  to  file  current  or  new  Form  D  in 
paper  format  during  the  transition 

period.  203 

Two  commenters  addressed  the 
question  in  the  proposing  release  as  to 
whether,  in  the  future,  public 
companies  should  be  exempted  from  the 
Form  D  filing  requirement  in  Rule  503 
and  instead  be  required  to  file  Form  D 


202  Most  of  the  provisions  we  adopt  today  will  be 
effective  on  September  15,  2008  when  the  transition 
period  begins.  We  are,  however,  providing  earlier 
effective  dates  for  the  changes  to  Items  101(c)(6) 
and  201(a)  of  Regulation  S-T.  The  change  to  Item 
101(c)(6)  will  remove  Form  D  from  the  list  of 
documents  that  cannot  be  filed  electronically  and 
the  change  to  Item  201(a)  will  add  Form  D  to  the 
list  of  documents  for  which  a  temporary  hardship 
exemption  from  electronic  filing  will  not  be 
available.  The  earlier  effective  date  will  have  no 
practical  effect  on  the  Form  D  filing  requirements 
but  will  facilitate  the  Commission's  consideration 
and  potential  adoption  of  other  revisions  to  Items 
101(c)(6)  and  201(a)  that  it  proposed  in  Release  No. 
33-8859  (Nov.  1.  2007)  [72  FR  63513). 

Among  the  differences  between  the  current 
and  temporary  versions  of  Rule  503  and  Form  D  is 
a  reduction  in  the  number  of  paper  copies  required 
to  be  filed  from  five  to  two  (one  of  which,  in  each 
case,  must  be  a  manually  signed  original). 


information  as  part  of  a  periodic  or 
current  report. 2‘''*  Both  commenters 
suggested  that  we  defer  consideration  of 
such  an  exemption.  One  commenter 
cited  concerns  with  the  potential  for 
confusion  and  problems  with  differing 
formats  and  retrieval. 2»5  The  other 
commenter  cited  risks  to  uniformity 
between  federal  and  state  requirements^ 
additional  costs  and  potential 
inadvertent  violations.  206  vVe  intend  to 
consider  in  the  future  the  issues  that 
these  comments  raise. 

IV.  Paperwork  Reduction  Act  Analysis 
A.  Background 

The  amendments  will  affect  two 
forms  that  contain  “collection  of 
information”  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (“PRA”).202  The  titles  of  the 
affected  information  collections  are 
Form  D  (OMB  Control  No.  3235-0076) 
and  Form  ID  (OMB  Control  No.  3235- 
0328).  The  purposes  of  the  amendments 
are,  in  general,  to  clarify,  simplify  and 
update  the  information  requirements  of 
Form  D  and  modernize  the  related 
information  capture  process.  We 
published  a  notice  requesting  comment 
on  the  collection  of  information 
requirements  in  the  proposing  release, 
and  submitted  a  request  to  the  Office  of 
Management  and  Budget  (“OMB”)  for 
review  under  44  U.S.C.  3507(d)  and  5 
CFR  1320.11.  As  we  discuss  in  more 
detail  below,  we  have  withdrawn  that 
request  and  plan  to  replace  it  in  order 
to  reflect  a  new  estimate  based  on  the 
most  recently  ended  fiscal  year  that  had 
not  yet  ended  at  the  time  we  submitted 
the  original  request  to  OMB.  When  we 
receive  OMB  clearance,  we  will  publish 
notice  in  the  Federal  Register.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  requirement 
unless  it  displays  a  currently  valid 
control  number.  Compliance  with  the 
collections  of  information  as  revised 
will  be  mandatory.  The  information 
required  by  the  collection  of 
information  in  Form  D  as  revised  will 
not  be  kept  confidential  by  the 
Commission;  the  information  required 
by  Form  D  will  be  kept  non-public, 
subject  to  a  request  under  FOIA. 

Form  D  is  fifed  by  issuers  as  a  notice 
of  sales  without  registration  under  the 
Securities  Act  based  on  claims  of 
exemption  under  Regulation  D  or 
Section  4(6)  of  the  Securities  Act. 

Form  ID  is  filed  by  registrants, 
individuals,  transfer  agents,  third-party 


2“^  See  letters  from  Connecticut  and  NASAA. 
2°-'’>See  letter  from  Connecticut. 

2**  See  letter  from  NASAA. 

20244  U.S.C.  3501  etseq. 
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filers  or  their  agents  to  request  the 
assignment  of  access  codes  that  permit 
the  filing  of  securities  documents  on 
EDGAR.  This  form  enables  the 
Commission  to  assign  an  identification 
number  (CIK),  confirmation  code  (CCC), 
password  and  password  modification 
authorization  code  to  each  EDGAR  filer, 
each  of  which  is  designed  to  protect  the 
security  of  the  EDGAR  system. 

B.  Estimated  Collection  of  Information 
Burdens 

As  we  previously  expected  and 
discussed  in  the  proposing  release  as  to 
the  proposed  amendments,  we  expect 
that  the  adopted  amendments  will  not 
affect  the  overall  collection  of 
information  burden  of  Form  D  but  will 
cause  additional  respondents  to  file  a 
Form  ID  each  year  and,  as  a  result,  will 
increase  the  annual  collection  of 
information  burden.  We  have,  however, 
as  further  discussed  below,  refined  and 
updated  the  information  we  used  to 
arrive  at  our  estimate  of  the  effect  of  the 
amendments.  As  a  result,  we  have 
revised  our  estimate  of  the  current 
number  of  respondents  that  file  Form  ID 
each  year  without  the  effect  of  the 
amendments  and  the  additional  number 
of  respondents  that  will  file  Form  ID 
each  year  as  a  result  of  the  amendments. 

We  expect  that  the  amendments  will 
not  affect  the  number  of  Form  D  filings 
made  and,  on  balance,  will  obligate 
issuers  to  report  on  Form  D  essentially 
the  same  amount  of  information  as  they 
are  required  to  report  on  Form  D  today. 
As  previously  noted,  we  are  adopting 
the  amendments  substantially  as 
proposed.  We  expect  nearly  all  of  the 
variations  between  what  we  expressly 
proposed  and  what  we  adopted  to 
lessen  the  collection  of  information 
burden  or  not  affect  it.  We  expect  a 
small  minority  of  variations  to  increase 
the  collection  of  information  burden.  On 
balance,  however,  we  expect  the 
variations  will  not  increase  the 
collection  of  information  burden. 

We  expect  that  the  following 
variations  from  the  proposals  will  lessen 
the  collection  of  information  burden  of 
Form  D: 

•  Provide  that  if  a  Form  D  filing 
otherwise  is  due  on  a  Saturday,  Sunday 
or  holiday,  it  will  be  due  on  the  first 
business  day  following: 

•  Eliminate  the  proposed  requirement 
to  provide  the  issuer’s  Commission  file 
number  (if  any); 

•  Provide  additional  exceptions  from 
the  requirement  to  amend  Form  D  for 
changes  in: 

o  The  address  or  relationship  to  the 
issuer  of  a  related  person  identified  in 
response  to  Item  3  of  Form  D; 


o  The  minimum  investment  amount, 
if  the  change  is  an  increase,  or  if  the 
change,  together  with  all  other  changes 
in  the  amount  since  the  previously  filed 
notice,  does  not  result  in  a  decrease  of 
more  than  10%; 

o  Any  address  or  state(s)  of 
solicitation  shown  in  response  to  Item 
12  of  Form  D; 

o  The  total  offering  amount  (if  the 
change  is  a  decrease);  and 

o  The  amount  of  securities  in  the 
offering  that  remain  to  be  sold;  and 

•  Prescribe  that  annual  amendments 
are  due  on  or  before  the  first  anniversary 
of  the  most  recently  filed  Form  D  filing 
or  amendment,  if  the  offering  is 
continuing  at  that  time,  rather  than  each 
year  between  January  1  and  February 
14. 

We  expect  that  the  following 
variations  from  the  proposals  will  not 
affect  the  collection  of  information 
burden  of  Form  D: 

•  Provide  clarifications; 

•  Permit  issuers  to  provide 
information  that  is  not  required; 

•  Permit  issuers  to  clarify 
information; 

•  Request  but  not  require  that  issuers 
in  specified  industry  groups  provide 
their  aggregate  net  asset  value  range 
(and  provide  an  additional  exception 
from  the  requirement  to  amend  Form  D 
for  changes  in  aggregate  net  asset  value): 

•  Eliminate  the  ability  to  specify 
states  to  which  the  Form  D  is  directed; 

•  Prescribe  that  the  minimum 
investment  amount  relates  to  outside 
investors  rather  than  all  investors; 

•  Prescribe  disclosure  of  the  total  • 
number  of  investors  rather  than  the 
number  of  accredited  investors;  and 

•  Provide  temporary  rules  that,  in 
conjunction  with  varied  effective  dates, 
establish  the  transition  period  during 
which  electronic  filing  of  Form  D 
proceeds  from  prohibited  to  optional  to 
mandated. 

Finally,  we  expect  that  the  following 
variations  from  the  proposals  will 
increase  the  collection  of  information 
burden  of  Form  D: 

•  Require  amendments  to  report  the 
addition  of  executive  officers,  directors 
and  promoters  in  all  offerings,  and  not 
provide  an  exception  from  this 
requirement  for  offerings  that  last  more 
than  a  year  in  some  circumstances; 

•  Require  that  when  both  an 
individual  and  the  individual’s 
associated  broker-dealer  are  disclosed, 
the  issuer  must  present  the  CRD 
number,  if  any,  for  both  rather  than  just 
one;  and 

•  Require  disclosure  of  the  following 
amounts  or,  if  not  known,  an  estimate: 

o  Expenses  for  amounts  paid  for  sales 
commissions  and,  separately  stated, 
finders’  fees;  and 


o  Use  of  proceeds  but  only  as  to  the 
amount  used  to  make  payments  to 
executive  officers,  directors  and 
promoters. 

As  noted  above,  we  expect  that,  on 
balance,  the  variations  from  the 
proposals  will  not  increase  the 
collection  of  information  burden. 
Consequently,  we  continue  to  believe 
that  the  overall  information  collection 
burden  of  Form  D  will  remain 
approximately  the  same  as  it  is  today. 

In  the  proposing  release,  we  stated 
our  then  current  estimate  that,  without 
the  effect  of  the  amendments,  196,800 
respondents  file  Form  ID  each  year  at  an 
estimated  burden  of  .15  hours  per 
response,  all  of  which  is  borne 
internally  by  the  respondent  for  a  total 
annual  burden  of  29,520  hours.  We  later 
refined  the  estimate  to  the  extent  that 
we  reduced  from  196,800  to  46,400  the 
estimated  number  of  respondents  that 
file  Form  ID  each  year  resulting  in  a  ’ 
total  annual  burden  of  6960  hours.  We 
reduced  the  estimate  primarily  based  on 
the  actual  number  of  Forms  ID  per  year 
we  recently  have  received.  We  reflected 
the  new  estimate  in  the  request  we 
submitted  to  OMB  rather  than  the 
estimate  used  in  the  proposing  release. 

Also  in  the  proposing  release,  we 
stated  our  then  current  estimate  that  an 
additional  18,600  respondents  would 
file  Form  ID  each  year  and,  as  a  result, 
would  cause  an  additional  annual 
burden  of  2790  hours.  We  now  are 
revising  that  estimate  as  a  result  of  using 
updated  information  for  our  most 
recently  ended  fiscal  year  that  ended 
after  we  issued  the  proposing  release 
and  submitted  the  related  request  to 
OMB. 210  Our  new  estimate  is  that,  as  a 
result  of  the  amendments,  an  additional 
19,300  respondents  will  file  a  Form  ID 
each  year  and,  consequently,  will  cause 


2oa  While  we  expect  the  requirement  to  disclose 
these  expense  and  use  of  proceeds  amounts  will 
increase  the  collection  of  information  burden  of 
Form  D,  we  also  expect  that  our  adoption  of  an 
additional  exception  from  the  requirement  to 
amend  Form  D  for  specified  changes  in  these 
amounts  will  limit  the  increase. 

209  We  estimate  the  burden  of  Form  D  to  be  4.0 
hours  per  response  of  which  one  hour  is  borne 
internally  and  three  hours  are  borne  externally. 

2*0  Also  after  we  issued  the  proposing  release  and 
submitted  the  related  request  to  OMB,  we  obtained 
slight  corrections  to  the  ftscal  year  2006  data  we 
provided  in  the  proposing  release  and  request.  The 
corrected  data  for  ftscal  year  2006  is  that  16,879 
companies  made  25,717  Form  □  filings  and,  of 
these  companies,  15,969  (94.6%)  did  not  report 
under  the  Exchange  Act  and  910  (5.4%)  did  report 
under  the  Exchange  Act.  If  we  had  calculated  the 
estimate  in  the  proposing  release  using  the 
corrected  figures  for  ftscal  year  2006,  we  would 
have  estimated  that,  as  a  result  of  the  proposed 
amendments,  an  additional  18,700  respondents 
would  ftle  a  Form  ID  each  year  and,  as  a  result, 
would  cause  an  additional  burden  of  2805  hours. 
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an  additional  burden  of  2895  hours. 
Accordingly,  we  have  withdrawn  the 
request  we  submitted  to  OMB  and  plan 
to  replace  it  with  a  new  request. 

Consistent  with  our  belief  that  the 
variations  between  what  we  expressly 
proposed  and  what  we  adopted  will  not 
affect  the  number  of  Forms  D  filed,  we 
believe  that  the  variations  will  not  affect 
our  estimate  of  the  Form  ID  collection 
of  information  burden. 

C.  Comments  on  Collection  of 
Information  Burdens 

We  solicited  comment  in  the 
proposing  release  on  the  PRA  estimates 
we  provided  there  and  we  solicit 
comment  on  the  revised  estimates  we 
now  provide  in  this  release. 

One  commenter  expressly  addressed 
our  PRA  estimate  of  the  amount  of  the 
estimated  burden  per  response  for  Form 
ID  and  that  commenter  2’ 2  and  another 
commenter  213  expressed  concern  about 
the  potential  burdens  resulting  from  the 
requirement  to  file  Form  ID  in  order  to 
obtain  the  access  codes  necessary  to  file 
a  Form  D  on  EDGAR.  The  commenter 
that  expressly  addressed  our  PRA 
estimate  of  .15  hours  per  response  for 
Form  ID  stated  that  the  estimate  is  not 


We  arrived  at  our  revised  estimate  that  an 
additional  19,300  respondents  would  file  a  Form  ID 
each  year  based  on  the  following  information  and 
analysis.  In  fiscal  year  2007, 17,519  companies 
made  27,843  Form  D  filings.  Of  these  companies, 
16,655  (95.1%)  did  not  report  under  the  Exchange 
Act  and  864  (4.9%)  did  report  under  the  Exchange 
Act.  The  annual  number  of  Form  D  filings  rose  from 
17,390  in  fiscal  year  2002  to  27,843  in  fiscal  year 
2007  for  an  average  increase  of  approximately  2100 
Form  D  filings  per  year.  Assuming  the  number  of 
Form  D  filings  continues  to  increase  by  2100  filings 
per  year  for  each  of  the  next  three  years,  the  average 
number  of  Form  D  filings  in  each  of  the  next  three 
years  would  be  about  32,100.  Assuming  that  the 
ratio  of  the  number  of  companies  that  make  a  Form 
D  filing  to  the  number  of  F'orm  D  filings  in  fiscal 
year  2007  remains  constant  over  the  next  three 
years,  an  average  of  about  20,200  companies  would 
make  Form  D  filings  in  each  of  the  next  three  years. 
Assuming  also  that  the  ratio  between  the  number 
of  non-reporting  and  reporting  companies  under  the 
Exchange  Act  that  made  Form  D  filings  in  fiscal 
year  2007  remains  constant  over  the  next  three 
years,  an  average  of  about  19,300  non-reporting  and 
900  reporting  companies  would  make  Form  D 
filings  in  each  of  the  next  three  years.  Assuming 
further  that  all  non-reporting  companies  that  would 
make  a  Form  D  filing  would  not  already  have 
EDGAR  access  codes  and,  as  a  result,  would  be 
required  to  file  a  Form  ID,  the  number  of  companies 
that  would  need  to  file  a  Form  ID  as  a  result  of  the 
amendments  would  on  average  be  about  19,300  per 
year  over  the  next  three  years.  Because  each  Form 
ID  filing  is  estimated  to  require  .15  hours,  the  total 
additional  burden  would,  on  average,  be  about  2895 
hours  per  year  over  the  next  three  years  (19,300 
Forms  ID  x  .15  hours  per  Form  ID).  We  consider  the 
average  number  of  Form  ID  filings  e.\pected  to  be 
made  per  year  over  the  next  three  years  because  the 
PRA  requires  that  our  estimates  represent  the 
average  yearly  burden  over  a  three-year  period. 

See  letter  from  ABA  (focusing  particularly  on 
the  burden  on  non-reporting  companies). 

2 >3  See  letter  from  Stephen  A.  Marcus. 


consistent  with  the  experiences  of 
several  members  of  the  committees  that 
together  provided  the  comment.  We  are 
not  aware  of  respondents  generally 
incurring  response  time  in  excess  of  our 
•estimate  of  .15  hours  per  response  for 
Form  ID  and  continue  to  believe  the 
estimate  to  be  appropriate.  We 
acknowledge  the  general  concerns  with 
the  Form  ID  process  but  we  believe  it 
should  he  required  for  Form  D  filers  as 
it  is  for  other  filers  on  EDGAR. 

We  believe  that  the  new  online 
system  should  be  as  secure  as  our 
EDGAR  system  in  general  because  it 
will  be  a  part  of  the  EDGAR  system  and, 
as  such,  its  filings  will  be  disseminated 
on  EDGAR  and  displayed  on  the 
Commission’s  public  Web  site.  In  order 
to  achieve  that  uniform  degree  of 
security,  we  believe  it  is  appropriate  to 
require  issuers  that  seek  to  file  Form  D 
to  complete  the  same  Form  ID 
authentication  process  to  obtain  the 
same  access  Codes  as  those  persons  or 
entities  who  seek  to  file  with  the 
Commission  for  many  other  reasons. 

We  solicit  comment  on  the  expected 
PRA  effects  of  the  amendments, 
including  the  following: 

•  The  accuracy  of  our  estimates  of  the 
additional  burden  hours  that  will  result 
from  adoption  of  the  amendments: 

•  Whether  the  adopted  changes  to  the 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility; 

•  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected; 

•  Ways  to  minimize  the  burden  of  the 
collections  of  information  on  those  who 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

•  Any  effects  of  the  amendments  on 
any  other  collections  of  information  not 
previously  identified. 

Any  member  of  the  public  may  direct 
to  us  any  comments  concerning  these 
burden  estimates  and  suggestions  for 
reducing  the  burdens.  Persons 
submitting  comments  on  the  collection 
of  information  requirements  should 
direct  their  comments  to  the  OMB, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
send  a  copy  of  the  comments  to  Nancy 
M.  Morris,  Secretary',  Securities  and 
Exchange  Commission,  100  F  Street, 

NE.,  Washington,  DC  20549-9303,  with 
reference  to  File  No.  S7-12-07. 

Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 


these  collections  of  information  should 
he  in  writing,  refer  to  File  No.  S7-12- 
07,  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  100  F 
Street,  NE.,  Washington,  DC  20549. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  release. 

Consequently,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication. 

V.  Cost-Benefit  Analysis 

A.  Background 

As  proposed,  the  adopted 
amendments  restructure  the  information 
required  by  Form  D  and  mandate  the 
electronic  filing  of  Form  D  information 
after  a  period  of  time  during  which 
electronic  filing  is  voluntary.  Currently, 
much  of  the  information  required  by 
Form  D  appears  to  be  useful  and 
justified  in  the  interests  of  investor 
protection  and  capital  formation.  It  also 
appears  that  some  useful  information 
that  could  be  required  by  Form  D  is  not 
required  currently.  On  the  other  hand. 
Form  D  currently  requires  some 
information  that  may  no  longer  be 
useful.  Our  staff  receives  many  inquiries 
firom  market  participants  suggesting  that 
Form  D  could  be  clarified  and 
simplified.  Moreover,  the  absence  of  an 
electronic  system  for  filing  Form  D 
information  prevents  issuers  from  filing 
through  efficient  modern  methods  and 
limits  the  usefulness  of  the  information 
collected  on  Form  D.  The  rules  we 
adopt  today  address  deficiencies  in  the 
Form  D  data  collection  requirements 
and  process.  We  expect  that  the 
amendments,  in  general,  will  provide 
benefits  by  clarifying,  simplifying  and 
updating  the  information  requirements 
of  Form  D  and  modernizing  the  related 
information  capture  process. 

We  solicited  comment  on  the 
expected  benefits  and  costs  and  on  any 
others  that  may  result  from  adoption  of 
the  proposed  changes  as  well  as 
suggested  alternatives.  We  also 
requested  that  commenters  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible.  No 
commenter  expressly  addressed  the 
cost-benefit  analysis  in  the  proposing 
release  but  some  commenters  cited 
benefits  consistent  with  those  described 
immediately  above  in  the  course  of 
making  a  variety  of  suggestions  and 
observations.  We  discuss  these 
comments  throughout  the  release  as 

applicable. 2 


2'-*  As  to  benefits,  for  example,  we  noted  that  one 
commenter  stated  that  if  one-stop  filing  were 

Continued 
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B.  Benefits 

We  expect  the  amendments  to  benefit 
issuers,  regulators  and  members  of  the 
public.  In  particular,  the  amendments 
should; 

•  Ease  filing  burdens; 

•  Result  in  better  public  availability 
of  Form  D  information; 

•  Enhance  the  utility  of  Form  D  as  a 
means  to  promote  federal  and  state 
uniformity  and  coordination;  and 

•  Improve  collection  of  data  for 
Commission  enforcement  and 
rulemaking  efforts. 

The  amendments  should  ease  filing 
burdens  because  filers  should  find  it 
easier  to  respond  to  the  revised 
information  requirements  of  Form 
It  should  be  easier  to  respond  to  the 
revised  information  requirements  of 
Form  D  because  they  would  be  clarified, 
simplified  and  updated.  It  should  be 
easier  to  file  the  responsive  information 
because  issuers  will  be  able  to  use 
efficient  modem  methods  of 
information  transfer  through  electronic 
filing.  Issuers  will  provide  the 
information  in  data  fields  by  responding 
to  a  series  of  discrete  requests  for 
information.  The  fields  will  be  checked 
automatically  for  appropriate  characters 
and  consistency  with  other  fields  and 
the  questions  will  be  accompanied  by 
links  to  clear  instmctions,  definitions, 
and  other  helpful  information.  These 
system  features,  among  others,  should 
help  to  facilitate  a  relatively  easy-to-use 
filing  process  that  will  deliver  accurate 
information  quickly,  reliably,  and 
securely. 

Electronic  filing  of  Form  D 
information  will  result  in  increased 
availability  of  Form  D  information  for 
regulators  and  members  of  the  public. 
The  information  will  be  available  on  our 
Web  site  and,  because  the  Form  D  filing 
system  will  automatically  capture  and 
tag  data  items,  the  data  will  be 
interactive  and  searchable.  Our  Web  site 
will  enable  users  to  view  the 
information  in  an  easy-to-read  format, 
download  the  information  into  an 
existing  application,  or  create  an 


implemented  properly,  it  would  reduce 
significantly  the  costs  emd  burdens  of  preparing  and 
filing  Form  D  with  the  Commission  and  the  states. 
See  letter  fix)m  ABA.  As  to  costs,  for  example,  we 
noted  that  the  same  commenter  stated  that  the 
absence  of  a  saving  feature  in  the  Form  □  filing 
system  would  virtually  require  that  a  careful  filer 
prepare  a  Form  D  offline  on  a  specially  created 
template  and  then  input  all  the  information  online 
and,  as  a  result,  would  risk  inputting  incorrect 
information  and  waste  time  and  money. 

Although  we  believe  it  will  be  easier  to 
respond  to  the  revised  information  requirements  of 
Form  D,  as  discussed  in  Part  IV  regarding  the  PRA, 
we  believe  the  overall  collection  of  information 
burden  of  Form  D  will  remain  approximately  the 
same  as  it  is  today. 


application  to  use  the  information. 
Unlike  information  filed  with  us 
electronically,  paper  filings  are  available 
from  us  only  in  person  in  our  Public 
Reference  Room  or  by  means  of  a  mail 
request.  We  charge  a  nominal  fee  for 
copies  of  Form  D  filings.  Some  Form  D 
filings  are  available  at  higher  cost 
through  private  vendors  over  the 
Internet  and  through  telephone  requests. 

For  over  20  years.  Form  D  has  served 
as  a  means  to  promote  federal  and  state 
uniformity  and  coordination  in 
securities  regulation  by  providing  a 
uniform  notification  form  that  can  be 
filed  with  the  Commission  and  with 
state  securities  regulators.  The 
contemplated  electronic  filing  system 
for  Form  D  information  will  continue 
that  tradition  and  can  enhance  the 
utility  of  Form  D  as  a  means  to  promote 
uniformity  and  coordination  between 
federal  and  state  securities  regulation. 

The  availability  of  Form  D 
information  filed  with  us  through  a 
searchable  electronic  database  will 
enable  both  federal  and  state  securities 
regulators  to  monitor  the  exempt 
securities  transaction  markets  more 
effectively.  The  system  also  will  permit 
improved  coordination  among  federal 
and  state  regulators,  which  is  essential 
to  efficient  and  effective  capital 
formation  through  exempt  transactions, 
especially  by  smaller  companies,  and  to 
investor  protection.  State  securities 
regulators  will  be  able  to  access  the 
information  on  our  Web  site  to  learn  if 
new  Form  D  information  of  interest  to 
them  has  been  filed. 

The  system  will  enhance  uniformity 
and  coordination  even  more  if  it  results 
in  “one-stop  filing,”  as  we  and  NASAA 
are  exploring.  One-stop  filing  will 
enable  companies  to  file  Form  D 
information  both  with  us  and  with  the 
states  they  designate  in  one  electronic 
transaction.  While  that  capability  will 
not  be  available  when  Form  D  electronic 
filing  with  the  Commission  begins,  we 
have  been  working  actively  with 
NASAA  to  achieve  that  capability  as 
soon  as  practicable.  We  understand  that 
NASAA  is  considering  establishing  its 
own  new  electronic  system  that  would 
interface  with  our  system  and  would 
receive  filings  and  collect  fees  on  behalf 
of  participating  state  securities 

regulators.216  One-stop  filing  will 

reduce  significantly  the  costs  and 
burdens  of  preparing  and  filing  Form  D 
information  with  the  Commission  and 
with  state  securities  regulators.  This 
could  represent  a  substantial  savings  for 


^*®The  Commission’s  electronic  filing  system 
will  not  collect  fees  on  behalf  of  any  states. 


small  businesses  and  others  filing  Form 
D  information. 

The  conversion  to  electronic  filing  of 
Form  D  information  through  the  Internet 
in  an  interactive  data  format  will  result 
in  creation  of  a  database  of  Form  D 
information  that  will  allow  us  and 
others  to  better  aggregate  data  on  the 
private  and  limited  offering  securities 
markets  and  the  use  of  the  various 
Regulation  D  exemptions.  Further,  the 
software  we  will  use  for  the  Form  D 
electronic  filings  will  require  that  filers 
address  each  required  data  field  in  the 
form,  thus  reducing  incomplete  filings. 
Because  of  these  and  other  features,  our 
Form  D  electronic  filing  system  should 
assist  in  our  enforcement  efforts  and 
ease  our  ability  to  make  use  of  filed 
Form  D  information.  The  Form  D 
information  database  will  allow  us  to 
better  evaluate  our  exemptive  schemes 
on  a  continuing  basis  in  order  to 
facilitate  capital  formation  in  a  manner 
consistent  with  investor  protection.  The 
evaluation  could  lead  to  improvements 
that  would  result  in  significant  benefits 
to  companies  that  rely  on  the  Regulation 
D  exemptions,  especially  smaller 
companies,  as  well  as  benefits  to 
investors. 

C.  Costs 

We  expect  that  the  amendments  will 
result  in  some  initial  and  ongoing  costs 
to  issuers.  We  also  expect,  however,  that 
many  issuers  will  not  bear  the  full  range 
of  costs  that  may  result  from  the 
amendments  for  the  reasons  described 
below. 

Initial  costs  will  be  associated  with 
filing  a  Form  ID  in  order  to  obtain  the 
access  codes  needed  to  file  Form  D 
information  electronically  and 
otherwise  preparing  to  make  an  initial 
filing  of  Form  D  information.^i^  To  file 
a  Form  ID,  an  issuer  must  learn  the 
related  electronic  filing  requkements, 
obtain  access  to  a  computer  and  the 
Internet,  use  the  computer  to  access  the 
Commission’s  EDGAR  Filer 
Management  Web  site,  respond  to  Form 
ID’S  information  requirements  and  fax  to 
the  Commission  a  notarized 
authenticating  document.^i®  Similarly, 


217  Issuers  that  already  have  EDGAR  access  codes 
would  not  need  to  file  a  Form  ID.  As  hirther 
discussed  in  Part  IV,  however,  we  assume  that 
about  95%  of  Form  D  filers  do  not  already  have  the 
codes. 

218  As  discussed  in  Part  IV  regarding  the  PRA,  the 
Commission  estimates  that  approximately  46,400 
respondents  file  Form  ID  each  year  at  an  estimated 
burden  of  .15  hours  per  response,  all  of  which  is 
borne  internally  by  the  respondent,  for  a  total 
annual  burden  of  6960  hours.  As  also  discussed  in 
Part  IV,  we  expect  that  the  amendments  will  cause 
an  additional  19,300  respondents  to  file  a  Form  ID 
each  year  and,  as  a  result,  cause  an  additional 
annual  burden  of  2895  hours.  Assuming  a  cost  of 
$175  per  hour  for  in-house  professional  staff,  we 
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in  order  otherwise  to  prepare  to  make  an 
initial  electronic  hling  of  Form  D 
'  information,  an  issuer  must  learn  about 
the  revised  Form  D  information  content 
and  electronic  filing  requirements, 
obtain  access  to  a  computer  and  the 
Internet,  use  the  computer  to  access  the 
Form  D  filing  system  and  respond  to 
Form  D’s  information  requirements. 

Ongoing  costs  are  those  associated 
with  maintaining  the  framework 
developed  through  the  initial  costs  (for 
example,  updating  information  required 
by  Form  ID)  and  additional  costs  arising 
from  each  subsequent  filing  of  Form  D 
information. 

We  expect  that  the  vast  majority  of 
issuers  will  incur  few,  if  any,  additional 
costs  related  to  obtaining  computer  and 
Internet  access.  We  believe  that  the  vast 
majority  of  issuers  already  will  have 
access  to  a  computer  and  the  Internet. 

VI.  Consideration  of  Impact  on 
Competition  and  Promotion  of 
Efficiency,  Competition  and  Capital 
Formation 

Section  23(a)(2)  of  the  Exchange 
Act  220  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
coippetition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 
Furthermore,  Section  2(b)  of  the 
Securities  Act,22i  Section  3(f)  of  the 
Exchange  Act, 222  and  Section  2(c)  of  the 
Investment  Company  Act  223  require  us, 
when  engaged  in  rulemaking  where  we 
are  required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition  and 
capital  formation. 

The  amendments  will  restructure  and 
mandate  the  electronic  filing  of  the 


estimate  the  current  Form  ID  burden  cost  at 
$1,218,000  per  year  (6960  hours  per  year  x  $175  per 
hour),  the  additional  Form  ID  burden  cost  resulting 
horn  a’doption  of  the  amendments  at  $506,625  per 
year  (2895  hours  per  year  x  $175  per  hour)  and  the 
total  Form  ID  burden  cost  that  will  result  horn 
adding  the  estimated  additional  Form  ID  burden 
cost  to  the  estimated  current  Form  ID  burden  cost 
will  be  $1,724,625  per  year  ((6960  hours  per  year 
+  2895  hours  per  year)  =  9855  hours  per  year;  9855- 
hours  per  year  x  $175  per  hour  =  $1,724,625  per 
year). 

A  person  from  an  issuer  that  does  not  already 
own  a  computer  with  Internet  access  may,  for 
example,  go  to  a  public  library  to  use  its  computer 
and  obtain  Internet  access. 

220  15  U.S.C.  78w(a)(2). 

“'15U.S.C.  77b(b). 

222  15  U.S.C.  78c(f). 

“3  15  U.S.C.  80a-2(c). 


information  required  by  Form  D  after  a 
period  of  time  during  which  electronic 
filing  is  voluntary.  We  believe  the 
amendments,  in  general,  will  provide 
benefits  by  clarifying,  simplifying  and 
updating  the  information  requirements 
of  Form  D  and  modernizing  the  related 
information  capture  process.  In 
particular,  as  discussed  in  further  detail 
above,  the  amendments  should; 

•  Ease  filing  burdens; 

•  Result  in  better  public  availability 
of  Form  D  information; 

•  Enhance  the  utility  of  Form  D  as  a 
means  to  promote  federal  and  state 
uniformity  and  coordination;  and 

•  Improve  collection  of  data  for 
Commission  enforcement  and 
rulemaking  efforts. 

We  understand  that  private  sector 
businesses  currently  make  Form  D 
information  available  to  the  public  for  a 
fee.  Although  the  ready  accessibility  of 
this  information  at  no  cost  will  affect 
these  businesses,  we  believe  that  the 
interactive  online  system  used  for  Form 
D  information  will  not  discourage  the 
development  by  private  sector 
businesses  of  additional  features  that 
the  new  online  system  will  not  provide. 
Consequently,  we  believe  that  the 
amendments  will  not  have  a  burden  on 
competition  that  is  not  necessary  or 
appropriate  and  might  promote 
competition  in  providing  Form  D 
information  through  additional  features 
including  those  related  to  the  tagged 
data  aspect  of  the  system. 

Eased  filing  burdens  and  better  public 
availability  of  Form  D  information 
should  promote  efficiency.  For  example, 
the  online  system  will  enable  issuers  to 
provide  Form  D  information  with 
modern,  rapid  and  accurate  methods 
and  will  enable  users  of  the  system  to 
access  Form  D  information  more  quickly 
and  easily  than  through  a  review  of 
paper  documents. 

Improved  collection  of  data  for 
Commission  enforcement  and 
rulemaking  efforts  resulting  from  the 
amendments  will  create  a  Form  D 
information  database  that  will  allow  us 
to  better  evaluate  our  exemptive 
schemes  on  a  continuing  basis  in  order 
to  facilitate  capital  formation  in  a 
manner  consistent  with  investor 
protection  and  the  evaluation  may  lead 
to  improvements  that  will  promote  our 
capital  markets.  Similarly,  the  enhanced 
utility  of  Form  D  as  a  means  to.  promote 
federal  and  state  uniformity  and 
coordination  resulting  from  the 
amendments,  and  in  the  future,  “one- 
stop”  filing  as  we  and  NASAA  are 
exploring,  should  lead  to  improved 
coordination  which  will  promote  capital 
formation. 


In  the  proposing  release,  we 
considered  the  amendments  in  light  of 
the  standards  set  forth  in  the  above 
statutory  sections.  We  requested 
comment  on  whether  the  proposed 
amendments,  if  adopted,  would  impose 
a  burden  on  competition  or  promote 
efficiency,  competition  and  capital 
formation.  No  commenter  expressly 
addressed  competition.  Commenters 
generally  addressed  issues  relating  to 
the  content  and  mandated  electronic 
filing  of  information  required  by  Form 
D.  As  a  result,  the  comments  generally 
related  to  efficiency  and  capital 
formation.  We  discuss  these  comments 
throughout  this  release,  as  applicable. 

VII.  Final  Regulatory  Flexibility  Act 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  amendments  regcU-ding  the  content 
and  mandated  electronic  filing  of 
information  required  by  Form  D. 

A.  Reasons  for.  and  Objectives  of,  the 
Adopted  Amendments 

The  primary  purpose  of  the 
amendments  adopted  is  to  clarify, 
simplify  and  update  the  information 
requirements  of  Form  D  and  modernize 
the  related  information  capture  process. 
Currently,  much  of  the  information 
required  by  Form  D  appears  to  be  useful 
and  justified  in  the  interests  of  investor 
protection  and  capital  formation.  It  also 
appears  that  some  useful  information 
that  could  be  required  by  Form  D  is  not 
required  currently.  On  the  other  hand. 
Form  D  currently  requires  some 
information  that  may  no  longer  be 
useful.  Our  staff  receives  many  inquiries 
from  market  participants  suggesting  that 
Form  D  could  be  clarified  and 
simplified.  Moreover,  the  absence  of  an 
electronic  system  for  filing  Form  D 
information  prevents  issuers  from  filing 
through  efficient  modem. methods  and 
limits  the  usefulness  of  the  information 
collected  on  Form  D.  We  believe  the 
amendments,  in  general,  will  address 
the  deficiencies  in  the  Form  D  data 
collection  process  by  clarifying, 
simplifying  and  updating  the 
information  requirements  of  Form  D  and 
modernizing  the  related  information 
capture  process. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  Initial  Regulatory  Flexibility  Act 
Analysis  (“IRFA”)  appeared  in  the 
proposing  release.  We  requested 
comment  on  any  aspect  of  the  IRFA, 
including  the  number  of  small  entities 
that  would  be  affected  by  the  proposals, 
the  nature  of  the  impact,  and  how  to 
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quantify  the  impact  of  the  proposals.  No 
commenter  responded  to  the  request. 

C.  Small  Entities  Subject  to  the 
Amendments 

The  amendments  will  affect  issuers 
that  are  small  entities.  Exchange  Act 
Rule  0-1 0(a)  224  defines  an  issuer,  other 
than  an  investment  company,  to  he  a 
“small  business”  or  “small 
organization”  for  purposes  of  the 
Regulatory  Flexibility  Act  if  it  had  total 
assets  of  $5  million  or  less  on  the  last 
day  of  its  most  recent  fiscal  year.225 
Investment  Company  Act  Rule  0-1 0(a) 
defines  an  investment  company  as  a 
“small  business”  or  “small 
organization”  for  purposes  of  the 
Regulatory  Flexibility  Act  if  it,  together 
with  other  investment  companies  in  the 
same  group  of  related  investment 
companies,  had  net  assets  of  $50  million 
or  less  as  of  the  end  of  its  most  recent 
fiscal  year.226  The  amendments  will 
apply  to  all  issuers  that  file  Form  D. 

As  previously  noted,  in  fiscal  year 
2007, 17,519  issuers  made  Form  D 
filings.  We  believe  that  many  of  these 
issuers  are  small  entities  but  currently 
we  do  not  collect4nformation  on  total 
assets  to  determine  if  they,  are  small 
entities  for  purposes  of  this  analysis. 

D.  Projected  Reporting,  Recordkeeping 
and  Other  Compliance  Requirements 

Before  the  effective  date  of  the  rule 
and  form  amendments  adopted  in  this 
release,  issuers  must  file  Form  D 
information  in  paper.  The  amendments 
will  require  all  issuers,  including  small 
entities,  to  submit  somewhat  different 
Form  D  information  online  using  the 
Internet  after  a  phase-in  period  during 
which  electronic  filing  is  optional.  All 
issuers  filing  electronically  will  need  to 
file  a  Form  ID  electronically  to  obtain 
the  access  codes  needed  to  use  the  Form 
D  filing  system  if  they  do  not  already 
have  the  codes. ^22  The  only  additional 


2«17CFR  240.0-10(a). 

2“  Securities  Act  Rule  157(a)  [17  CFR  230.157(a)] 
generally  defines  an  issuer,  other  than  an 
investment  company,  to  be  a  “small  business”  or 
“small  entity”  for  purposes  of  the  Regulatory 
Flexibility  Act  if  it  had  total  assets  of  S5  million  or 
less  on  the  last  day  of  its  most  recent  fiscal  year  and 
it  is  conducting  or  proposing  to  conduct  a  securities 
offering  of  $5  million  or  less.  For  purposes  of  our 
analysis  of  issuers  other  than  investment  companies 
in  this  Part  VII  of  the  release,  however,  we  use  the 
Exchange  Act  definition  of  “small  business”  or 
“small  entity”  because  that  definition  includes 
more  issuers  than  does  the  Securities  Act  definition 
and,  as  a  result,  assures  that  the  definition  we  use 
would  not  itself  lead  to  an  understatement  of  the 
impact  of  the  amendments  on  small  entities. 

17  CFR  270.0-10(a). 

As  further  discussed  in  Part  fV,  however,  we 
assume  that  about  95%  of  Form  D  filers  will  not 
already  have  the  codes. 


professional  skills  required  will  be  those 
required  to  file  electronically.228 

We  expect  that  filing  electronically 
will  increase  initial  and  ongoing  costs 
incurred  by  some  small  entities.  We  also 
expect,  however,  that  many  small 
entities  will  not  bear  the  full  range  of 
costs  that  will  result  ft'om  the 
amendments  for  the  reasons  described 
below. 

Initial  costs  are  those  associated  with 
filing  a  Form  ID  in  order  to  obtain  the 
access  codes  needed  to  file  Form  D 
information  electronically  and 
otherwise  preparing  to  make  an  initial 
filing  of  Form  D  information.  To  file  a 
Form  ID,  an  issuer  must  learn  the 
related  electronic  filing  requirements, 
obtain  access  to  a  computer  and  the 
Internet,  use  the  computer  to  access  the 
Commission’s  EDGAR  Filer 
Management  Web  site,  respond  to  Form 
ID’s  information  requirements  and  fax  to 
the  Commission  a  notarized 
authenticating  document.229  Similarly, 
in  order  otherwise  to  prepare  to  make  an 
initial  electronic  filing  of  Form  D 
information,  an  issuer  must  learn  about 
the  revised  Form  D  information  content 
and  electronic  filing  requirements, 
obtain  access  to  a  computer  and  the 
Internet,  use  the  computer  to  access  the 
Form  D  filing  system  and  respond  to 
Form  D’s  information  requirements. 

Ongoing  costs  are  those  associated 
with  maintaining  the  framework 
developed  through  the  initial  costs  (for 
example,  updating  information  required 
by  Form  ID)  and  additional  costs  arising 
from  each  subsequent  filing  of  Form  D 
information. 

We  expect  that  the  vast  majority  of 
small  entities  will  need  to  incur  few,  if 
any,  additional  costs  related  to 
obtaining  computer  and  Internet  access. 
We  believe  that  the  vast  majority  of 
small  entities  already  will  have  access 
to  a  computer  and  the  Intemet.^^o 

E.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 


Although  we  believe  it  will  be  easier  to 
respond  to  the  revised  information  requirements  of 
Form  D,  as  discussed  in  Part  IV,  we  believe  the 
overall  collection  of  information  burden  of  the  form 
will  remain  approximately  the  same. 

As  discussed  in  Part  IV,  the  Commission  has 
estimated  the  collection  of  information  burden  of 
Form  ID  as  .15  hours  per  response,  all  of  which  is 
borne  internally  by  the  respondent. 

230  \  person  fi’om  a  small  entity  that  does  not 
already  own  a  computer  with  Internet  access  can, 
for  example,  go  to  a  public  libreuy  to  use  its 
computer  and  obtain  Internet  access. 


amendments,  we  considered  the 
following  alternatives: 

•  Establishing  different  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities; 

•  Further  clarifying,  consolidating  or 
simplifying  the  requirements; 

•  Using  performance  rather  than 
design  standards;  and 

•  Providing  an  exemption  from  the 
adopted  requirements,  or  any  part  of 
them,  for  small  entities. 

We  believe  that,  as  to  small  entities, 
differing  compliance,  reporting  or 
timetable  requirements,  a  partial  or 
complete  exemption  from  the 
requirements  or  the  use  of  performance 
rather  than  design  standards  would  be 
inappropriate  because  these  approaches 
would  detract  from  the  completeness 
and  uniformity  of  the  Form  D  database 
and,  as  a  result,  reduce  the  expected 
benefits  of  better  public  availability  of 
Form  D  information,  enhanced  utility  of 
Form  D  as  a  means  to  promote  federal 
and  state  uniformity,  and  improved 
collection  of  data  for  Commission 
enforcement  and  rulemaking  efforts.  ' 
Further,  we  believe  the  adopted  Form  D 
filing  system  will  be  relatively  easy  to 
use. 

We  considered  further  clarifying, 
consolidating  or  simplifying  the  ' 
adopted  Form  D  information  and 
electronic  filing  requirements.  During 
2003,  the  Commission’s  Office  of  Small 
Business  Policy  (OSBP)  reviewed  the 
types  of  errors,  omissions,  and 
misstatements  more  commonly  found  in 
Form  D  filings  as  well  as  the  types  of 
questions  typically  received  through 
phone  calls  firom  the  public  associated 
with  the  form.  We  also  have  considered 
the  electronic  filing  requirements 
related  to  Exchange  Act  Forms  3,  4  and 
5,  the  manner  in  which  their  online 
filing  system  has  operated  and  the 
suitability  of  that  system  as  a  model  for 
the  online  system  for  Form  D 
information.  Based  in  part  on  OSBP’s 
review  and  our  consideration  of  the 
electronic  filing  of  Forms  3,  4  and  5,  we 
believe  that  the  adopted  Form  D 
information  and  electronic  filing 
requirements  are  clear  and 
straightforward. 

We  solicited  comment  on  whether 
differing  compliance,  reporting  or 
timetable  requirements,  a  partial  or 
complete  exemption,  or  the  use  of 
performance  rather  than  design  • 
standards  would  be  consistent  with  our 
described  main  goal  of  addressing 
deficiencies  in  the  Form  D  data 
collection  process.  We  also  solicited 
comment  on  the  availability  of 
technology  to  complete  Form  D  online 
and  whether  public  companies  should 
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be  phased  in  to  mandated  electronic 
Form  D  filing  sooner  than  private 
companies.  No  commenter  responded  to 
these  requests.  As  discussed  previously 
in  this  release,  however,  we  are 
providing  a  period  during  which 
issuers,  regardless  of  size,  will  have  the 
option  of  fiiing  electronically  or  in 
paper. 

VIII.  Statutory  Basis  and  Text  of 
Amendments 

We  are  adopting  the  amendments  this 
release  describes  under  the  authority  in 
sections  2(a),  3(b),  4(2),  19(a),  19(d),  and 
28  of  the  Securities  Act,^^’  sections  3(b), 
23(a),  and  35A  of  the  Exchange  Act,^^^ 
section  319(a)  of  the  Trust  Indenture 
Act,233  and  section  38  of  the  Investment 
Company  Act.^^** 

List  of  Subjects  in  17  CFR  Parts  230, 

232  and  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

■  For  the  reasons  set  out  in  the 
preamble,  we  amend  Title  17,  Chapter  II 
of  the  Code  of  Federal  Regulations  as 
follows; 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

■  1.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows; 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f, 

77g,  77h,  77).  77r.  77s,  77z-3,  77sss,  78c,  78d, 
78),  781,  78m,  78n,  78o,  78t,  78w,  78/7(d), 
78mm,  80a-8,  80a-24,  80a-28,  80a-29,  80a- 
30,  and  80a-37,  unless  otherwise  noted. 
***** 

■  2.  Amend  §  230.502  by  revising 
paragraph  (c)  to  read  as  follows; 

§  230.502  General  conditions  to  be  met. 
***** 

(c)  Limitation  on  manner  of  offering. 
Except  as  provided  in  §  230.504(b)(1), 
neither  the  issuer  nor  any  person  acting 
on  its  behalf  shall  offer  or  sell  the 
securities  by  any  form  of  general 
solicitation  or  general  advertising, 
including,  but  not  limited  to,  the 
following; 

(1)  Any  advertisement,  article,  notice 
or  other  communication  published  in 
any  newspaper,  magazine,  or  similar 
media  or  broadcast  over  television  or 
radio;  and 

(2)  Any  seminar  or  meeting  whose 
attendees  have  been  invited  by  any 


231 15  U.S.C.  77b(a).  77c(b).  77d(2),  77s(a),  77s(d). 
and  77Z-3. 

232 15  U.S.C.  78c(b).  78w(a),  and  78//. 

233  15  U.S.C.  77sss(a). 

23«15  U.S.C.  80a-37. 


general  solicitation  or  general 
advertising;  Provided,  however,  that 
publication  by  an  issuer  of  a  notice  in 
accordemce  with  §  230.135c  or  filing 
with  the  Commission  by  an  issuer  of  a 
notice  of  sales  on  Form  D  (17  CFR 

239.500)  in  which  the  issuer  has  made 
a  good  faith  and  reasonable  attempt  to 
comply  with  the  requirements  of  such 
form,  shall  not  be  deemed  to  constitute 
general  solicitation  or  general 
advertising  for  purposes  of  this  section; 
Provided  further,  that,  if  the 
requirements  of  §  230.135e  are  satisfied, 
providing  any  journalist  with  access  to 
press  conferences  held  outside  of  the 
United  States,  to  meetings  with  issuer  or 
selling  security  holder  representatives 
conducted  outside  of  the  United  States, 
or  to  written  press-related  materials 
released  outside  the  United  States,  at  or 
in  which  a  present  or  proposed  offering 
of  securities  is  discussed,  will  not  be 
deemed  to  constitute  general  solicitation 
or  general  advertising  for  purposes  of 
this  section. 

***** 

■  3.  Add  §  230.503T  to  read  as  follows; 

§  230.503T  Filing  of  notice  of  sales. 

Note  to  Rule  503T:  This  is  a  special 
temporary  section  that  applies  instead  of 
§  230.503  only  to  issuers  that  file  with  the 
Commission  a  notice  on  Temporary  Form  D 
(17  CFR  239.500T)  or  Form  D  (17  CFR 
239.500)  or  an  amendment  to  such  a  notice 
in  paper  format  on  or  after  September  15, 
2008  but  before  March  16,  2009. 

(a)  An  issuer  offering  or  selling 
securities  in  reliance  on  §  230.504, 

§  230.505,  or  §  230.506  shall  file  with 
the  Commission  at  its  principal  office  at 
100  F  Street,  NE.,  Washington,  DC 
20549  two  copies  in  paper  format  of  a 
notice  on  Temporary  Form  D  (17  CFR 
239.500T)  or  Form  D  (17  CFR  239.500) 
in  paper  format  no  later  than  15  days 
after  the  first  sale  of  securities. 

(b)  One  copy  of  every  notice  on  Form 
D  shall  be  manually  signed  by  a  person 
duly  authorized  by  the  issuer. 

(c)  If  sales  are  made  under  §  230.505 
and  the  issuer  files  Temporary  Form  D 
(17  CFR  239.500T),  the  filing  shall 
contain  an  undertaking  by  the  issuer  to 
furnish  the  Commission,  upon  the 
written  request  of  its  staff,  the 
information  furnished  by  the  issuer 
under  §  230.502(b)(2)  to  any  purchaser 
that  is  not  an  accredited  investor. 

(d)  Amendments  in  paper  format; 

(1)  To  the  notices  described  in 

paragraphs  (d)(l)(i)  and  (ii)  of  this 
section,  must  use  Temporary  Form  D 
(17  CFR  239.500T)  but  need  only  report 
the  issuer’s  name  and  the  information 
required  by  Part  C  and  any  material 
change  in  the  facts  ft’om  those  set  forth 
in  Parts  A  and  B; 


(1)  Notices  filed  before  September  15, 
2008;  and 

(ii)  Notices  filed  on  or  after  September 
15,  2008  in  paper  format  under 
paragraph  (a)  of  this  §  230.503T  using 
Temporary  Form  D  (17  CFR  239.500T). 

(2)  To  a  notice  filed  in  paper  or 
electronic  format  on  or  after  September 
15,  2008  using  Form  D  (17  CFR 

239.500) ,  must  use  Form  D  (17  CFR 

239.500)  and  comply  with  §  230.503 
regarding  when  an  amendment  can  or 
must  be  filed  and  what  an  amendment 
must  contain. 

(e)  A  notice  on  Form  D  shall  be 
considered  filed  with  the  Commission 
under  paragraph  (a)  of  this  section; 

(1)  As  of  the  date  on  which  it  is 
received  at  the  Commission’s  principal 
office  in  Washington,  DC;  or 

(2)  As  of  the  date  on  which  the  notice 
is  mailed  by  means  of  United  States 
registered  or  certified  mail  to  the 
Commission’s  principal  office  in 
Washington,  DC,  if  the  notice  is 
delivered  to  such  office  after  the  date  on 
which  it  is  required  to  be  filed. 

(f)  This  temporary  §  230.503T  and 
accompanying  note  will  expire  on 
March  16,  2009. 

■  4.  Revise  §  230.503  to  read  as  follows; 

§  230.503  Filing  of  notice  of  sales. 

(a)  When  notice  of  sales  on  Form  D  is 
required  and  permitted  to  be  filed. 

(1 )  An  issuer  offering  or  selling 
securities  in  reliance  on  §  230.504, 

§  230.505,  or  §  230.506  must  file  with 
the  Commission  a  notice  of  sales 
containing  the  information  required  by 
Form  D  (17  CFR  239.500)  for  each  new 
offering  of  securities  no  later  than  15 
calendar  days  after  the  first  sale  of 
securities  in  the  offering,  unless  the  end 
of  that  period  falls  on  a  Saturday, 
Sunday  or  holiday,  in  which  case  the 
due  date  would  be  the  first  business  day 
following. 

(2)  An  issuer  may  file  an  amendment 
to  a  previously  filed  notice  of  sales  on 
Form  D  at  any  time. 

(3)  An  issuer  must  file  an  amendment 
to  a  previously  filed  notice  of  sales  on 
Form  D  for  an  offering; 

(i)  To  correct  a  material  mistake  of 
fact  or  error  in  the  previously  filed 
notice  of  sales  on  Form  D,  as  soon  as 
practicable  after  discovery  of  the 
mistake  or  error; 

(ii)  To  reflect  a  change  in  the 
information  provided  in  the  previously 
filed  notice  of  sales  on  Form  D,  as  soon 
as  practicable  after  the  change,  except 
that  no  amendment  is  required  to  reflect 
a  change  that  occurs  after  the  offering 
terminates  or  a  change  that  occurs  solely 
in  the  following  information; 

(A)  The  address  or  relationship  to  the 
issuer  of  a  related  person  identified  in 
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response  to  Item  3  of  the  notice  of  sales 
on  Form  D; 

(B)  An  issuer’s  revenues  or  aggregate 
net  asset  value; 

(C)  The  minimum  investment  amount, 
if  the  change  is  an  increase,  or  if  the 
change,  together  with  all  other  changes 
in  that  amount  since  the  previously 
filed  notice  of  sales  on  Form  D,  does  not 
result  in  a  decrease  of  more  than  10%; 

(D)  Any  address  or  state(s)  of 
solicitation  shown  in  response  to  Item 
12  of  the  notice  of  sales  on  Form  D; 

(E)  The  total  offering  amount,  if  the 
change  is  a  decrease,  or  if  the  change, 
together  with  tdl  other  changes  in  that 
amount  since  the  previously  filed  notice 
of  sales  on  Form  D,  does  not  result  in 
an  increase  of  more  than  10%; 

(F)  The  amount  of  securities  sold  in 
the  offering  or  the  amount  remaining  to 
be  sold; 

(G)  The  number  of  non-accredited 
investors  who  have  invested  in  the 
offering,  as  long  as  the  change  does  not 
increase  the  number  to  more  than  35; 

(H)  The  total  number  of  investors  who 
have  invested  in  the  offering;  or 

(I)  The  amount  of  sales  commissions, 
finders’  fees  or  use  of  proceeds  for 
payments  to  executive  officers,  directors 
or  promoters,  if  the  change  is  a  decrease, 
or  if  the  chcmge,  together  with  all  other 
changes  in  that  amount  since  the 
previously  filed  notice  of  sales  on  Form 
D,  does  not  result  in  an  increase  of  more 
than  10%;  and 

(iii)  Annually,  on  or  before  the  first 
aimiversary  of  the  filing  of  the  notice  of 
sales  on  Form  D  or  the  filing  of  the  most 
recent  amendment  to  the  notice  of  sales 
on  Form  D,  if  the  offering  is  continuing 
at  that  time. 

(4)  An  issuer  that  files  an  amendment 
to  a  previously  filed  notice  of  sales  on 
Form  D  must  provide  current 
information  in  response  to  all 
requirements  of  the  notice  of  sales  on 
Form  D  regardless  of  why  the 
amendment  is  filed. 

(b)  How  notice  of  sales  on  Form  D 
must  be  filed  and  signed. 

(1)  A  notice  of  sales  on  Form  D  must 
be  filed  with  the  Commission  in 
electronic  format  by  means  of  the 
Commission’s  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
System  (EDGAR)  in  accordance  with 
EDGAR  rules  set  forth  in  Regulation  S- 
T(17CFRPart  232). 

(2)  Every  notice  of  sales  on  Form  D 
must  be  signed  by  a  person  duly 
authorized  by  the  issuer. 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

■  5.  The  authority  citation  for  Part  232 
continues  to  read  in  part  as  follows: 


Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a),  77Z-3,  77sss(a),  78c(b),  787,  78m,  78n, 
78o(d),  78w(a),  7877,  80a-6(c),  80a-8,  80a-29, 
80a-30,  80a-37,  and  7201  et  seq.;  and  18 
U.S.C.  1350. 

•k  ic  it  -k  It 

m  6.  Amend  §  232.100  by  revising 
paragraph  (a)  to  read  as  follows: 

§  232.1 00  Persons  and  entities  subject  to 
mandated  electronic  filing. 

k  k  k  k  k 

(a)  Registrants  and  other  entities 
whose  filings  are  subject  to  review  by 
the  Division  of  Corporation  Finance; 

k  k  k  k  k 

m  7.  Amend  §232.101  by: 

■  a.  Removing  the  word  “and”  at  the 
end  of  paragraph  (aKl)(xi); 

■  b.  Removing  the  period  and  adding  “; 
and”  at  the  end  of  paragraph  (a){l){xii): 

■  c.  Adding  paragraph  {a)(l)(xiii); 

■  d.  Removing  the  word  “and”  at  the 
end  of  paragraph  (b)(8){ii); 

■  e.  Removing  the  period  and  adding  “; 
and”  at  the  end  of  paragraph  (b)(9): 

■  f.  Adding  paragraph  (b)(10);  and 

■  g.  Removing  “,  Regulation  D 
(§§230.501-230.506  of  this  chapter)” 
from  paragraph  (c)(6). 

The  added  paragraphs  read  as  folldws: 

§232.101  Mandated  electronic 
submissions  and  exceptions. 

(a)  *  *  * 

(1)  *  *  * 

(xiii)  Form  D^§  239.500  of  this 
chapter). 

k  k  k  k  k 

(b)  *  *  * 

(10)  Form  D  (§  239.500  of  this  chapter) 
but  this  temporary  §  232.101(b)(10)  will 
expire  on  March  16,  2009._ 

•  *  *  *  *  * 

■  8.  Amend  §  232.104  by  revising 
paragraph  (a)  to  read  as  follows: 

§  232.1 04  Unofficial  PDF  copies  included 
in  an  electronic  submission. 

(a)  An  electronic  submission,  other 
than  a  Form  3  (§  249.103  of  this 
chapter),  a  Form  4  (§  249.104  of  this 
chapter),  a  Form  5  (§  249.105  of  this 
chapter),  a  Form  ID  (§§  239.63,  249.446, 
269.7  and  274.402  of  this  chapter),  a 
Form  TA-1  (§  249.100  of  this  chapter), 
a  Form  TA-2  (§  249.102  of  this  chapter), 
a  Form  TA-W  (§  249.101  of  this  chapter) 
or  a  Form  D  (§  239.500  of  this  chapter), 
may  include  one  unofficial  PDF  copy  of 
each  electronic  document  contained 
within  that  submission,  tagged  in  the 
format  required  by  the  EDGAR  Filer 
Manual. 

k  k  k  k  k 

■  9.  Amend  §  232.201  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 


§  232.201  Temporary  hardship  exemption. 

(a)  If  an  electronic  filer  experiences 
unanticipated  technical  difficulties 
preventing  the  timely  preparation  and 
submission  of  an  electronic  filing,  other 
than  a  Form  3  (§  249.103  of  this 
chapter),  a  Form  4  (§  249.104  of  this 
chapter),  a  Form  6  (§  249.105  of  this 
chapter),  a  Form  ID  (§§  239.63,  249.446, 
269.7  and  274.402  of  this  chapter),  a 
Form  TA-1  (§  249.100  of  this  chapter), 
a  Form  TA-2  (§  249.102  of  this  chapter), 
a  Form  TA-W  (§  249.101  of  this  chapter) 
or  a  Form  D  (§  239.500  of  this  chapter), 
the  electronic  filer  may  file  the  subject 
filing,  under  cover  of  Form  TH 
(§§  239.65,  249.447,  269.10  and  274.404 
of  this  chapter),  in  paper  format  no  later 
than  one  business  day  after  the  date  on 
which  the  filing  was  to  be  made. 

k  k  k  k  k 

■  10.  Amend  §  232.202  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§232.202  Continuing  hardship  exemption. 

(a)  An  electronic  filer  may  apply  in 
writing  for  a  continuing  hardship 
exemption  if  all  or  part  of  a  filing  or 
group  of  filings,  other  than  a  Form  ID 
(§§239.63,  249.446,  269.7  and  274.402 
of  this  chapter)  or  a  Form  D  (§  239.500 
of  this  chapter),  otherwise  to  be  filed  in 
electronic  format  cannot  be  so  filed 
without  undue  burden  or  expense.  Such 
written  application  shall  be  made  at 
least  ten  business  days  prior  to  the 
required  due  date  of  the  filing(s)  or  the 
proposed  filing  date,  as  appropriate,  or 
within  such  shorter  period  as  may  be 
permitted.  The  written  application  shall 
contain  the  information  set  forth  in 
paragraph  (b)  of  this  section. 
***** 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

■  11.  The  authority  citation  for  Part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
77Z-2,  77Z-3,  77SSS,  78c,  787,  78m,  78n, 
78o(d),  78U-5,  78w(a),  7877,  78mm,  80a-2(a), 
80a-3, 80a-8, 80a-9,  80a-10,  80a-13,  80a- 
24,  80a-26,  80a-29,  80a-30,  and  80a-37, 
unless  otherwise  noted. 
***** 

■  12.  Add  §  239.500T  and  Temporary 
Form  D  (referenced  in  §  239.500T)  to 
read  as  follows: 

§239.500T  Temporary  Form  D,  notice  of 
sales  of  securities  under  Regulation  D  and 
section  4(6)  of  the  Securities  Act  of  1933. 

Note  to  §239.500T:  This  is  a  special 
temporary  section  that  applies  instead  of 
§  239.500  only  to  issuers  ^at  file  with  the 
Commission  a  notice  on  Temporary  Form  D 
(17  CFR  239.500T)  or  an  amendment  to  such 
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a  notice  in  paper  format  on  or  after 
September  15,  2008  but  before  March  16, 
2009.  During  that  period,  an  issuer  also  may 
hie  in  paper  format  an  initial  notice  using 
Form  D  (17  CFR  239.500)  but,  if  it  does,  the 
issuer  must  hie  amendments  using  Form  D 
(17  CFR  239.500)  and  otherwise  comply  with 
all  the  requirements  of  §  230.503T. 

(a)  Two  copies  of  a  notice  on  this  form 
shall  be  filed  with  the  Commission  no 
later  than  15  days  after  the  first  sale  of 
securities  in  an  offering  under 
Regulation  D  (§§  230.501-230.508  of 
this  chapter)  or  under  section  4(6)  of  the 
Securities  Act  of  1933. 

(b)  One  copy  of  every  notice  on  Form 
D  shall  be  manually  signed  by  a  person 
duly  authorized  by  the  issuer. 


(c)  When  sales  are  made  under 

§  230.505,  the  notice  shall  contain  an 
undertaking  by  the  issuer  to  furnish  to 
the  Commission,  upon  the  written 
request  of  its  staff,  the  information 
furnished  to  non-accredited  investors. 

(d)  Amendments  to  notices  filed 
under  paragraph  (a)  need  only  report  the 
issuer’s  name  and  the  information 
required  by  Part  C  and  any  material 
change  in  the  facts  from  those  set  forth 
in  Parts  A  and  B. 

(e)  A  notice  on  Form  D  shall  be 
considered  filed  with  the  Commission 
under  paragraph  (a)  of  this  section: 

(1)  As  of  the  date  on  which  it  is 
received  at  the  Commission’s  principal 
office  in  Washington,  DC;  or 


(2)  As  of  the  date  on  which  the  notice 
is  mailed  by  means  of  United  States 
registered  or  certified  mail  to  the 
Commission’s  principal  office  in 
Washington,  DC,  if  the  notice  is 
delivered  to  such  office  after  the  date  on 
which  it  is  required  to  be  filed. 

(f)  This  temporary  §  239.500T  and 
accompanying  note  will  expice  on 
March  16,  2009. 

Note:  The  text  of  Temporary  Form  D 
(referenced  in  §  239.500T)  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

BILLING  CODE  8011-01-P 
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UNITED  STATES 

SECURITIES  AND  EXCHANGE  COMMISSION 

Washington,  D.C.  20549 


TEMPORARY 

FORM  D 


NOTICE  OF  SALE  OF  SECURITIES 
PURSUANT  TO  REGULATION  D, 
SECTION  4(6),  AND/OR 
UNIFORM  LIMITED  OFFERING  EXEMPTION 


OMB  APPROVAL 


OMB  Number:  3235-0076 
Expires:  Apnl  30,  2008 
Estimated  average  burden 
hours  per  response  ....  1 6.00 


Name  of  Offering  (C  check  if  this  is  an  amendment  and  name  has  changed,  and  indicate  change.) 


Filing  Under(Checkbox(es)  that  apply):  P  Rule  504  P  Rule  505  P  Rule  506 

TypeofFiling:  P  New  Filing  P  Amendment 

P  Section  4(6)  P  ULOE 

A.  BASIC  IDENTIFICATION  DATA 

1 .  Enter  the  information  requested  about  the  issuer 

. 

Name  of  Issuer  (P  check  if  this  is  an  amendment  and  name  has  changed,  and  indicate  change.) 

Address  of  Executive  Offices  (Number  and  Street,  City,  State,  Zip  Code) 

Telephone  Number  (Including  Area  Code) 

Addre.ss  of  Principal  Business  Operations  (Number  and  Street,  City,  State,  Zip  Code) 

(if  different  from  Executive  Offices) 

Telephone  Number  (Including  Area  Code) 

Brief  Description  of  Business 


Type  of  Business  Organization  f“  corporation  P”  limited  partnership,  already  formed  f”  other  (please  specify ) 

r  business  trust  f~  limited  partnership,  to  be  formed 

Actual  or  Estimated  Date  of  Incorporation  or  Organization:  Month  Year 

m  m  r  Actual  f”  Estimated 

Jurisdiction  of  Incorporation  or  Organization:  (Enter  two-letter  U.S.  Postal  Serv  ice  abbreviation  for  State; 

CN  for  Canada;  FN  for  other  foreign  jurisdiction)  m 


GENERAL  INSTRI  CTIONS 

Note:  This  is  a  special  Temporary  Form  L)(17  CFR  239.500T)  that  is  available  to  be  lileit  instead  of  Form  D  ( 17  C'FR  23‘>.500)  only  to  issuers  that  file  with  the 
C  ommission  a  notice  on  Temporary  Form  D  ( 1 7  C'FR  239.500 1)  or  an  amendment  to  such  a  notice  in  paper  format  on  or  after  September  1 5.  2008  but  before  March  1 6. 
2009.  Dunng  that  period,  an  is.suer  also  may  file  in  paper  format  an  initial  notice  using  Form  D  ( 1 7  CFR  239  ,500)  but,  if  it  docs,  the  issuer  must  file  amendments  using 
Form  D(I7  CFR  239.500)  and  otherwise  comply  with  all  the  requirements  of  5  230.503  I  . 

Federal: 

Hfio  Must  file:  All  issuers  making  an  offenng  of  securities  in  reliance  on  an  exception  untler  Regulation  D  or  Section  4(6).  1 7  CFR  230.50 1  ct  seq.  or  1 5  H.S.C.  77d(6). 
Hhen  To  file:  A  notice  must  be  filed  no  later  than  1 5  days  after  the  first  sale  of  securities  in  the  olTering.  A  notice  is  deemed  filed  with  the  U.S.  Securities  and 
Exchange  Commission  (SEC)  on  the  earlier  of  the  date  it  is  received  by  the  SEC  at  the  address  given  below  or,  if  received  at  that  adtlress  after  the  date  on  which 
It  IS  due,  on  the  date  it  was  mailed  by  United  States  registered  or  certified  mail  to  that  address. 

Where  To  file:  U.S.  Securities  ami  Exchange  Commission.  100  F  Street,  N.E.,  Washington.  D.C.  20.549. 

Copies  Required:  Two  (2)  copies  of  this  notice  must  be  filed  with  the  SEC,  one  of  which  mast  be  manually  signed,  fhe  copy  nt>t  manually  signetl  must  be  a  photocopy  of 
the  manually  signed  copy  or  bear  typed  or  pnnted  signatures. 

Informatior.  Required:  A  new  filing  mast  contain  all  information  requested.  Amendments  need  only  report  the  name  of  the  issuer  and  offering,  any  changes  thereto,  the 
information  requested  in  Part  C,  and  any  material  changes  ftom  die  information  previoasly  supplied  in  Parts  A  and  B.  Part  E  and  the  Appendix  need  not  be  filed  with  the 


SEC. 


filing  fee:  fherc  is  no  federal  tiling  fee. 

Slate: 

I  his  notice  shall  be  ased  to  indicate  reliance  on  the  I  Iniform  Limited  OlTering  Exemption  (Ul.OE.)  for  sales  of  securities  in  those  states  that  have  .adoptcil  Ul.OE  and  that 
have  adopted  this  form.  Issuers  relying  on  Ul.OE  must  file  a  separate  notice  with  the  Secuntics  Administrator  in  each  slate  where  sales  are  to  be,  or  have  been  made.  If 
a  state  requires  the  payment  of  a  fee  as  a  precondition  to  die  claim  for  the  exemption,  a  fee  in  the  proper  amount  shall  accompany  this  form  I'his  notice  shall  he  filed  in 
the  appropnale  states  in  accordance  with  slate  law.  fhe  Appendix  to  the  iKilicc  constitutes  a  part  of  this  notice  and  must  be  completed. 

ATTENTION 


Failure  to  Tile  notice  in  the  appropriate  states  will  not  result  in  a  loss  of  the  federal  exemption.  Conversely,  failure  to  File  the  appropriate  federal  notice 
will  not  result  in  a  loss  of  an  available  stale  exemption  unless  such  exemption  is  predicated  on  the  filing  of  a  federal  notice. 


Persons  who  respond  to  the  collection  of  information  contained  in  this  form  am  not  lequiied  to  respond  unless  the  foim  displays  a  currcnily  valid  OMB  number 
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A.  BASIC  IDENTIFICATION  DATA 

2.  F.nter  the  intbrniation  requested  for  the  following: 

•  Kach  promoter  of  the  issuer,  if  the  issuer  has  been  organized  within  the  past  five  years; 

•  Kach  beneficial  owner  having  the  piowcr  to  vote  or  dispose,  or  direct  the  vote  or  disposition  of,  1 0%  or  more  of  a  class  of  equity  securities  of  the  issuer; 

•  Each  executive  officer  and  director  of  corporate  issuers  and  of  corporate  general  and  managing  partners  of  partnership  issuers;  and 

•  Each  general  and  managing  partner  of  partnership  issuers. 

Check  Box(es)  that  Apply:  ^  Promoter  T  Beneficial  Owner  T  Executive  Officer  P*  Director  P*  Cieneral  and/or  Managing  Partner 

Full  Name  (last  name  first,  if  individual) 

Business  or  Residence  Address  (Number  and  Street,  C ity.  State,  Zip  Code) 

Check  Box(es)  that  Apply;  f”  Promoter  Beneficial  Owner  P”  Executive  Officer  Director  f”  General  andbr  Managing  Partner 

Full  Name  (last  name  first,  if  individual) 

Business  or  Residence  Address  (Number  and  Street,  City,  State,  Zip  Code) 

Check  Box(es)  that  Apply;  Promoter  Beneficial  Owner  P”  Executive  Officer  P". Director  ^  General  and  or  Managing  Partner 

Full  Name  (Ia.st  name  first,  if  individual) 

'  Business  or  Residence  Address  (Number  and  Street,  City,  State,  Zip  Code) 

Check  Box(es)  that  Apply;  J~  Promoter  f”  Beneficial  Owner  T  Executive  Officer  P”  Director  P”  General  andor  Managing  Partner 

Full  Name  (l.ast  name  first,  if  individual) 

Business  or  Residence  Address  (Number  and  Street,  C ity.  State,  Zip  C ode) 

Check  Box(es)  that  Apply:  P"  Promoter  Beneficial  Owner  T  Executive  Officer  P”  Director  f”  Cieneral  andor  Managing  Partner 

Full  Name  (l,ast  name  first,  if  individual) 

Business  or  Residence  Address  (Number  and  Street,  City,  State,  Zip  Cixic) 

Check  Box(es)  that  Apply;  P”  Promoter  f”  Beneficial  Owner  P”  Executive  Officer  P”  Director  P”  General  andor  Managing  Partner 

Full  Name  (l.ast  name  first,  if  individual) 

Business  or  Residence  Address  (Number  and  Street,  C ity.  State,  Zip  Cixle) 

Check  Box(es)  that  Apply;  P"  Promoter  P”  Beneficial  Owner  |  Executive  Officer  [”  Director  |  (icneral  andor  Managing  Partner 

Full  Name  (l,ast  name  first,  if  individual) 

Business  or  Resilience  Aililress  (Number  and  Street,  C ity.  State.  Zip  C ode) 

(Usc  blank  sheet,  or  copy  anil  use  additional  copies  of  this  shcvt.  as  necessary.) 
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B.  INFORMATION  ABOUT  OFFERING 

I 

n  Yes 

r~  No 

Answer  also  in  Appendix,  Column  2,  if  filing  under  ULOE. 

$ 

3. 

Does  the  offering  permit  joint  ownership  of  a  single  unit? . 

r  Yes 

r"  No 

4. 

Enter  the  information  requested  for  each  person  who  has  been  or  will  be  paid  or  given,  directly  or  indirectly,  any 
commission  or  similar  remuneration  for  solicitation  of  purchasers  in  connection  with  sales  of  securities  in  the 
offering.  If  a  person  to  be  listed  is  an  associated  person  or  agent  of  a  broker  or  dealer  registered  wdth  the  SEC 
and/or  with  a  state  or  states,  list  the  name  of  the  broker  or  dealer.  If  more  than  five  (5)  persons  to  be  listed  are 
associated  persons  of  such  a  broker  or  dealer,  you  may  set  forth  the  information  for  that  broker  or  dealer  only.  _ 

Full  Name  (Last  name  fitsL  if  individual) 


Business  or  Resulence  Address  (Number  and  Street,  City,  State,  Zip  Code) 


Name  of  Associated  Broker  or  Dealer 


States  in  Which  Person  Listed  Has  Solicited  or  Intends  to  Solicit  Purchasers 


r  All  States 

(Check  “All  States"  or  check  individual  States) . . . 


AL 

AK 

AZ 

AR 

CA 

CO 

CT 

DE 

DC 

FI. 

CA 

III 

ID 

IL'^ 

ill -IN 

lA 

KS 

KY 

LA 

ME 

MO 

MA  ' ' 

MI 

MN 

MS 

MO 

MT 

NE 

NV 

NH 

NJ 

NM 

NY 

NC 

NO 

OH 

OK 

OR 

PA 

Rl 

■'  SC 

SD 

TN' 

TX 

UT 

VT 

VA 

WA 

wv 

WI 

WY 

PR 

Full  Name  ((^t  name  first,  if  individual) 


Business  or  Residence  Address  (Number  and  Street,  C ity.  State,  Zip  C ode) 


I  Name  of  Associated  Broker  or  Dealer 


States  in  Which  Person  Listed  Has  Solicited  or  Intends  to  Solicit  Purchasers 


(Check  “All  States”  or  check  individual  States). 


AL 

AK 

AZ 

AR 

CA 

CO 

.  CT 

IL  * 

lA 

KS 

KY 

LA 

ME 

MT 

NE 

NV 

Nil 

NJ 

NM 

NY 

RI 

SC 

SD 

TN 

TX 

UT 

VT 

Full  Name  (l.ast  name  first,  if  individual) 


I  Business  or  Residence  Address  (Number  and  Street,  City,  State,  Zip  Code) 


r”  All  States 


DE 

DC 

FL 

CA 

HI 

ID 

MD 

MA 

MI 

MN 

MS 

MO 

NC 

ND 

OH 

OK 

OR 

PA 

VA 

WA 

WV 

WI 

WY 

PR 

I  Name  of  Associatt'd  Broker  or  Dealer 


Stales  in  Which  Person  Listed  Has  Solicited  or  Intends  to  Solicit  Purchasers 


(CTicck  “All  States”  or  check  individual  States). 


AL 

AK 

AZ 

AR 

CA 

CO 

CT 

IL 

IN 

lA 

KS 

KY 

LA 

ME 

MT 

NE 

NV 

Nil 

NJ 

NM 

NY 

RI 

SC 

SD 

TN 

TX 

UT 

VT 

r”  All  States 


DE 

DC 

FL 

CA 

HI 

ID 

MD 

MA 

.Ml 

MN 

MS 

MO 

NC 

ND 

OH 

OK 

OR 

PA 

VA 

WA 

WV 

WI 

WY 

PR 

(Use  blank  sheet,  or  copy  and  use  additional  copies  of  this  shecH,  as  necc's.saiy.) 
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C.  OFFERING  PRICE,  NUMBER  OF  INVESTOiBS,  EXPENSES  AND  USE  OF  PROCEEDS 


b.  Enter  the  difference  between  the  aggregate  offering  price  given  in  response  to  Part  C — -Question  1 

and  total  expenses  furnished  in  response  to  Part  C — Question  4.a.  This  difference  is  the  “adjusted  gross 

proceeds  to  the  issuer.” .  S. 


5.  Indicate  below  the  amount  of  the  adjusted  gross  proceed  to  the  issuer  used  or  proposed  to  be  used  for 
each  of  the  purposes  shown.  If  the  amount  for  any  purpose  is  not  known,  furnish  an  estimate  and 
check  the  box  to  the  left  of  the  estimate.  The  total  of  the  payments  listed  must  equal  the  adjusted  gross 
proceeds  to  the  issuer  set  forth  in  response  to  Part  C— Question  4.b  above. 

Payments  to 
Officers. 
Directors.  & 
Affiliates 

Salaries  and  fees .  □  S _ 

Purchase  of  real  estate .  . ^ .  □  S__ _ 

Purchase,  rental  or  leasing  and  installation  of  machinery  I — . 

and  equipment .  * — *  S _ 

Construction  or  leasing  of  plant  buildings  and  facilities .  □  s - 


Acquisition  of  other  businesses  (including  the  value  of  securities  involved  in  this 
offering  that  may  be  used  in  exchange  for  the  assets  or  securities  of  another 
issuer  pursuant  to  a  merger) . 

Repayment  of  indebtedness  . 

Working  capital . . . 

Other  (specify):  _ 


□ 

□ 

□ 

□ 


S. 

s. 

s. 

S: 


Payments  to 
Others 

□  S _ 

□  S _ _ _ 

□  ^ - — 

□  s - 

n  s _ 

a  s _ ^ 

□  s_: _ 

□  s _ 


Column  Totals . . . 

Total  Payments  Listed  (column  totals  added) 


□  S _  □  S 

□  s _ 


D.  FEDERAL  SIGNATURE 


The  issuer  has  duly  caused  this  notice  to  be  signed  by  the  undersigned  duly  authorized  person.  If  this  notice  is  filed  under  Rule  505,  the  following 
signature  constitutes  an  undertaking  by  the  issuer  to  furnish  to  the  U.S.  Securities  and  Exchange  Commission,  upon  written  request  of  its  staff, 
the  information  furnished  by  the  issuer  to  any  non-accredited  investor  pursuant  to  paragraph  (b)(2)  of  Rule  502. 


Issuer  (Print  or  Type) 

Signature 

Date 

Name  of  Signer  (Print  or  Type) 

Title  of  Signer  (Print  or  Type) 

_ ATTENTION _ 

Intentional  misstatements  or  omissions  of  fact  constitute  federal  criminal  violations.  (See  18  U.S.C.  1001.) 
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fO  E,  STATE  SIGNATirRE 


I .  Is  any  party  described  in  1 7  CFR  230.262  presently  subject  to  any  of  the  disqualification 
provisions  of  such  rule? . 


See  Appendix,  Column  5,  for  state  response. 


Yes 

□ 


No 

□ 


2.  The  undersigned  issuer  hereby  undertakes  to  furnish  to  any  state  administrator  of  any  state  in  which  this  notice  is  filed  a  notice  on 
Temporary  Form  D  (1 7  CFR  239.500T)  at  such  times  as  required  by  state  law. 

3.  The  undersigned  issuer  hereby  undertakes  to  furnish  to  the  state  administrators,  upon  written  request,  information  furnished  by  the 
issuer  to  offerees. 

4.  The  undersigned  issuer  represents  that  the  issuer  is  familiar  with  the  conditions  that  must  be  satisfied  to  be  entitled  to  the  Uniform 
limited  Offering  Exemption  (ULOE)  of  the  state  in  which  this  notice  is  filed  and  understands  that  the  issuer  claiming  the  availability 
of  this  exemption  has  the  burden  of  establishing  that  these  conditions  have  been  satisfied. 

The  issuer  has  read  this  notification  and  knows  the  contents  to  be  true  and  has  duly  caused  this  notice  to  be  signed  on  its  behalf  by  the  undersigned 

duly  authorized  person. 


Issuer  (Print  or  Type) 

Signature 

Date 

Name  (Print  or  Type) 

Title  (Print  or  Type) 

Instruction: 

Print  the  name  and  title  of  the  signing  representative  under  the  representative’s  signature  for  the  state  portion  of  this  form.  One  copy  of  every  notice 
on  Form  D  mu.st  be  manually  signed.  A  copy  not  manually  signed  must  be  a  photocopy  of  the  manually  signed  copy  or  bear  typed  or  printed 
signatures. 
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APPENDIX 


Intend  to  sell 
to  non-accrcditcd 
investors  in  State 
(Part  B-ltem  I) 


Type  of  security 
and  aggregate 
offering  price  , 
offered  in  state 
(Part  C-ltem  1) 


4 

Type  of  investor  and 
amount  purchased  in  State 
(Part  C-ltem  2) 

5 

Disqualification 
under  State  ULOE 
(if  yes,  attach 
explanation  of 
waiver  granted) 

(Part  E-Item  1) 

Number  of 
Accredited 
Investors 

Amount 

Number  of 
Non-Accredited 
Investors 

Amount 

Yes 

No 
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BiLUNG  CODE  8011-01-C 

■  13.  Revise  §  239.500  and  Form  D 
(referenced  in  §  239.500)  to  read  as 
follows; 

§  239.500  Form  D,  notice  of  sales  of 
securities  under  Reguiation  D  and  section 
4(6)  of  the  Securities  Act  of  1933. 

(a)  When  notice  of  sales  on  Form  D 
must  be  filed. 

(1)  An  issuer  offering  or  selling 
securities  in  reliance  on  §  230.504, 

§  230.505,  or  §  230.506  of  this  chapter  or 
section  4(6)  of  tlie  Securities  Act  of  1933 
must  file  with  the  Commission  a  notice 
of  sales  containing  the  information 
required  hy  this  form  for  each  new 
offering  of  securities  no  later  than  15 
calendar  days  after  the  first  sale  of 
securities  in  the  offering,  unless  the  end 
of  that  period  falls  on  a  Saturday, 
Sunday  or  holiday,  in  which  case  the 
due  date  would  be  the  first  business  day 
following. 

(2)  An  issuer  may  file  an  amendment 
to  a  previously  filed  notice  of  sales  on 
Form  D  at  any  time. 

(3)  An  issuer  must  file  an  amendment 
to  a  previously  filed  notice  of  sales  on 
Form  D  for  an  offering: 

(i)  To  correct  a  material  mistake  of 
fact  or  error  in  the  previously  filed 
notice  of  sales  on  Form  D,  as  soon  as 
practicable  after  discovery  of  the 
mistake  or  error; 

(ii)  To  reflect  a  change  in  (he 
information  provided  in  the  previously 
filed  notice  of  sales  on  Form  D,  as  soon 
as  practicable  after  the  change,  except 


that  no  amendment  is  required  to  reflect 
a  change  that  occurs  after  the  offering 
terminates  or  a  change  that  occurs  solely 
in  the  following  information: 

(A)  The  address  or  relationship  to  the 
issuer  of  a  related  person  identified  in 
response  to  Item  3  of  the  notice  of  sales 
on  Form  D; 

(B)  An  issuer’s  revenues  or  aggregate 
net  asset  value; 

(C)  The  minimum  investment  amount, 
if  the  change  is  an  increase,  or  if  the 
change,  together  with  all  other  changes 
in  that  amount  since  the  previously 
filed  notice  of  sales  on  Form  D,  does  not 
result  in  a  decrease  of  more  than  10%; 

(D)  Any  address  or  state(s)  of 
solicitation  shown  in  response  to  Item 
12  of  the  notice  of  sales  on  Form  D; 

(E)  The  total  offering  amount,  if  the 
change  is  a  decrease,  or  if  the  change, 
together  with  all  other  changes  in  that 
amount  since  the  previously  filed  notice 
of  sales  on  Form  D,  does  not  result  in 
an  increase  of  more  than  10%; 

(F)  The  amount  of  securities  sold  in 
the  offering  or  the  amount  remaining  to 
be  sold; 

(G)  The  number  of  non-accredited 
investors  who  have  invested  in  the 
offering,  as  long  as  the  change  does  not 
increase  the  number  to  more  than  35; 

(H)  The  total  number  of  investors  who 
have  invested  in  the  offering; 

(I)  The  amount  of  sales  commissions, 
finders’  fees  or  use  of  proceeds  for 
payments  to  executive  officers,  directors 
or  promoters,  if  the  change  is  a  decrease. 


or  if  the  change,  together  with  all  other 
changes  in  that  amount  since  the 
previously  filed  notice  of  sales  on  Form 
D,  does  not  result  in  an  increase  of  more 
than  10%;  and 

(iii)  Annually,  on  or  before  the  first 
anniversary  of  the  filing  of  the  notice  of 
sales  on  Form  D  or  the  filing  of  the  most 
recent  amendment  to  the  notice  of  sales 
on  Form  D,  if  the  offering  is  continuing 
at  that  time. 

(4)  An  issuer  that  files  an  amendment 
to  a  previously  filed  notice  of  sales  on 
Form  D  must  provide  current 
information  in  response  to  all 
requirements  of  the  notice  of  sales  on 
Form  D  regardless  of  why  the 
amendment  is  filed. 

(b)  How  notice  of  sales  on  Form  D 
must  be  filed  and  signed. 

(1)  A  notice  of  sales  on  Form  D  must 
be  filed  with  the  Commission  in 
electronic  format  by  means  of  the 
Commission’s  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
System  (EDGAR)  in  accordance  with 
EDGAR  rules  set  forth  in  Regulation  S- 
T(17CFRPart  232). 

(2)  Every  notice  of  sales  on  Form  D 
must  be  signed  by  a  person  duly 
authorized  by  the  issuer. 

Note  The  text  of  Form  D  (referenced  in 
§  239.500)  does  not  and  this  amendment  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

BILLING  CODE  8011 -01 -P 
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UNITED  STATES  • 

SECURITIES  AND  EXCHANGE  COMMISSION 
Washington,  DC  20549 

FORMD 

NOTICE  OF  EXEMPT  OFFERING  OF  SECURITIES 

Intentional  misstatements  or  omissions  of  f»;t  constitute  federal  criminal  violations.  See  1 8  U.S.C.  1001 . 
You  must  follow  the  accompanying  instructions  in  submitting  this  notice. 


01 


OMB  APPROVAL 


'MB  Number:  3235-0076 
(Expires:  April  30,  2008 


^inflated  average  burden 
[hours  per  response: .  .4.00 


I.  Issuer*s  Identity 

Name  of  Issuer _ 

Previous  Namels)  ____________________  □  None 

Jurisdiction  of  Incorporation/Organization  (dropdown  or  other  list  selection  feature) 
Entity  Type  (dropdown  or  other  list  selection  feature) 

Year  of  Incorporation/Organization  (dropdown  or  other  list  selection  feature  to  select 
year  or  “Yet  to  Be  Formed”) 


Add  Issuer  | 

2.  Principal  Place  of  Busineat  — d  Contact  Information 

Street  Address _ 

City  _  ,  State/Province _  (dropdown  or  other  list  selection  feature) 

Zip/Postal  Code _ 

Country 
©  U.S. 

0  Canada 

'  0  Other  (dropdown  or  other  list  selection  feature  for  countries  if  answer  is  “Other” 

than  U.S.  or  Canada) 

Telephone  Number  _ 

Add  Information  for  Additional  lssuer(s) 
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3.  Related  Persons 


Full  Name  Relationship  Address 

_  [  ]  Executive  Officer  _ 

[  ]  Director  _ 

[  ]  Promoter  _ 

_ Clarification  of  Response  (if  Necessary): _ 

Add  Related 
Person 


4.  Industry  Group  (dropdown  or  other  Hit  tdection  feature) 

5.  Issuer  Size 


Revenue  Range  (for  issuers  that  do  not  specify  ^Hedge  Fund^  or  ^Other  Investment 
Fund^  in  response  to  Item  4) 

©  No  Revenues 
©  $1  -  $1,000,000 
©  $1,000,001  -$5,000,000 
©  $5,000,001  -  $25,000,000 
©  $25,000,001  -$100,000,000 
©  Over  $100,000,000 
©  Decline  to  Disclose 
©  Not  Applicable 

Aggregate  Net  Asset  Value  Range  (for  issuers  that  specify  ^Hedge  Fund”  or  ^Odier 
Investment  Fund”  in  response  to  Item  4) 

©  No  Aggregate  Net  Asset  Value 
©  $1 -$5,000,000 
©  $5,000,001  -  $25,000,000 
©  $25,000,001  -  $50,000,000 
©  $50,000,001  -$100,000,000 
©  Over  $100,000,000 
©  Decline  to  Disclose 
©  Not  Applicable 


6.  Federal  Exemptionts)  and  Exclusionts)  Claimed  (select  all  that  apply) 
r  1  Rule  504(bVn  (not  (0.  (ii)  or  (iii)l  \  1  Rule  506 

r  1  Rule  504(bXl)(i)  [  1  Securities  Act  Section  4(6) 

f  1  Rule  504(b)(l)(ii)  F 1 1nvestment  Company  Act  Section  3(cV 

r  1  Rule  504fl)¥n(iii)  . 
r  1  Rule  505 


'  If  the  filer  selects  the  Investment  Company  Act  Section  3(c)  checkbox,  a  pop-up  or  other  feature  will  require  the 
filer  to  select  all  claimed  exclusions  from  the  definition  of  “investment  company”  from  among  Sections  3(cXl) 
through  Section  3(cX14)  (except  for  Section  3(cX8)). 
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7.  Type  of  Filing 

[  ]  New  Notice  (dropdown  or  other  feature  to  select  “Date  of  First  Sale”  or  “First 
Sale  Yet  to  Occur”) 

[  ]  Amendment 

8.  Duration  of  CMTering 

Does  the  issuer  intend  this  offering  to  last  more  than  one  year? 

©  Yes 
0  No 

9.  Tvpefs)  of  Securities  Offered  (select  all  that  apply) 

[  ]  Equity 
[]Debt 

[  ]  Option,  Warrant  or  Other  Right  to  Acquire  Another  Security 
[  ]  Security  to  be  Acquired  Upon  Exercise  of  Option,  Warrant  or  Other 
Right  to  Acquire  Security 
[  ]  Pooled  Investment  Fund  Interests 
[  ]  Tenant-in-Common  Securities 
[  ]  Mineral  Property  Securities 
[  ]  Other  (Describe: _ ) 

10.  Business  Combination  Transaction 

Is  this  offering  being  made  in  connection  with  a  business  combination  transaction,  such 
as  a  merger,  acquisition  or  exchange  offer? 

©  Yes 
©  No 

Clarification  of  Response  (if  Necessary): _ 

11.  Minimum  Investment 

Minimum  investment  accepted  from  any  outside  investor  $ _ 

'  12.  Sales  Compensation 


Recipient 

Recipient 

CRD 

Number 

Associated 
Broker  or 
Dealer 

Broker  or 
Dealer  CRD 
Number 

Street  Address 

State(s)  of 
Solicitation 

(dropdown  or 
other  list 
selection 
feature) 

Add  Recipient 


13.  Offering  and  Sales  Amounts 

Total  Offering  Amount  $ _ or  [  ]  Indefinite 

Total  Amount  Sold  $ _ 
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•  ’  '  Tot2il  Remaining  to  be  Sold  $[asjUQ_subnict] _ or  [  ]  Indefinite 

Clarification  of  Response  (if  Necessaiy);._: _ 

,  14.  Investors 

[  ]  Select  if  securities  in  the  offering  have  been  or  may  be  sold  to  persons  who  do  not 
qualify  as  accredited  investors,  and  enter  the  number  of  such  non-accredited  investors 
who  already  have  invested  in  the  offering: _ 

Regardless  whether  securities  in  the  offering  have  been  or  may  be  sold  to  persons  who  do 
not  qualify  as  accredited  investors,  enter  the  total  number  of  investors  who  already 
have  invested  in  the  offering: _ 

15.  Sales  Commissions  and  Finders*  Fees  Expenses 

Provide  separately  the  amounts  of  sales  commissions  and  finders’  fees  expenses,  if  any. 

If  the  amount  of  an  expenditure  is  not  known,  provide  an  estimate  and  check  the  box  next 
to  the  amount(s). 

Sales  C(»nmissions  $ _ [  ]  Estimate 

Finders’  Fees  $ _ [  ]  Estimate 

Clarification  of  Response  (if  Necessary): _ 

16.  Use  of  Proceeds 

Provide  the  amount  of  the  gross  proceeds  of  the  offering  that  has  been  or  is  proposed  to 
be  used  for  payments  to  any  of  the  persons  required  to  be  named  as  executive  officers, 
directors  or  promoters  in  response  to  Item  3  above.  If  the  amount  is  unknown,  provide  an 
estimate  and  check  the  box  next  to  the  amount.  ■ 

$ _ [  ]  Estimate 

Clarification  of  Response  (if  Necessary):  _ _ _ 

Signature  and  Submission 

Terms  of  Submission:  Please  verify  the  information  you  have  entered  and  review  the  Terms 

of  Submission  below  before  signing  and  clicking  SUBMIT  below  to 
file  this  notice. 

I'iiiitaDie  \^ersicn 


In  submitting  this  notice,  each  issuer  named  above  is: 

•  Notifying  the  SEC  and/or  each  State  in  which  this  notice  is  filed 
of  the  offering  of  securities  described  and  undertaking  to  furnish 
them,  upon  written  request  in  accordance  with  applicable  law,  die 
information  furnished  to  offerees. 


*  This  undertaking  does  not  affect  any  limits  Section  102(a)  of  the  National  Securities  Markets  Improvement  Act  of 
19%  (“NSMIA”)  (Pub.  L.  No.  104-290,  1 10  Stat.  3416  (Oct.  1 1,  19%)]  imposes  on  the  ability  of  States  to  require 
information.  As  a  result,  if  the  securities  that  are  the  subject  of  this  Form  D  are  “covered  securities”  for  purposes  of 
NSMIA,  whether  in  all  instances  or  due  to  the  nature  of  the  offering  that  is  the  subject  of  this  Form  D,  States  caimot 
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•  Irrevocably  appointing  each  of  the  Secretary  of  the  SEC  and  the 
Securities  Administrator  or  other  legally  designated  officer  of  the 
State  in  which  the  issuer  maintains  its  principal  place  of  business 
and  any  State  in  which  this  notice  is  filed,  as  its  agents  for  service 
of  process,  and  agreeing  that  these  persons  may  accept  service  on 
its  behalf,  of  any  notice,  process  or  pleading,  and  further  agreeing 
that  such  service  may  be  made  by  registered  or  certified  mail,  in 
any  Federal  or  state  action,  administrative  proceeding,  or 
arbitration  brought  against  the  issuer  in  any  place  subject  to  the 
jurisdiction  of  the  United  States,  if  the  action,  proceeding  or 
arbitration  (a)  arises  out  of  any  activity  in  connection  with  the 
offering  of  securities  that  is  the  subject  of  this  notice,  and  (b)  is 
founded,  directly  or  indirectly,  upon  the  provisions  of:  (i)  the 
Securities  Act  of  1933,  the  Securities  Exchange  Act  of  1934,  the 
Trust  Indenture  Act  of  1939,  the  Investment  Company  Act  of 
1940,  or  the  Investment  Advisers  Act  of  1940,  or  any  rule  or 
regulation  under  any  of  these  statutes;  or  (ii)  the  laws  of  the  State 
in  which  the  issuer  maintains  its  principal  place  of  business  or 
any  State  in  which  this  notice  is  filed. 

•  Certifying  that,  if  the  issuer  is  claiming  a  Rule  505  exemption,  the 
issuer  is  not  disqualified  from  relying  on  Rule  505  for  one  of  the 
reasons  stated  in  Rule  505(bX2Xiii)- 


Each  issuer  identified  above  has  read  this  notice,  knows  the  contents  to  be  true,  and  has  duly 
caused  this  notice  to  be  signed  on  its  behalf  by  the  undersigned  duly  authorized  person. 

Signature 


Signature: _ Title; _  Date: _ 

By  clicking  on  SUBMIT  below,  you  are  agreeing  to  the  Terms  of  Submission  above. 

~  SUBMIT 

Persons  who  respond  to  the  collection  of  information  contained  in  this  form  are  not  required  to 
respond  unless  the  form  displays  a  currently  valid  OMB  control  number. 

Instructions  for  Submitting  Notice 

General  Instructions 
•  Who  must  file: 


routinely  require  offering  materials  under  this  undertaking  or  otherwise  and  can  require  offering  materials  only  to 
the  extent  NSMIA  permits  them  to  do  so  under  NSMIA’s  preservation  of  their  anti-fraud  authority. 


10632  Federal  Register /Vol.  73,  No.  39 /  Wednesday] 'February  27,  2008  / Rulds  lttiti-^;ReguIatidns 
o  Each  issuer  of  securities  that  sellsits  securities  in  reliance  on  exemption 
provided  in  Regulation  D  or  Section  4(6)  of  the  Securities  Act  of  1933  must  file 
this  notice  containing  the  information  requested  with  the  U.S.  Securities  and 
Exchange  Commission  (SEC)  and  with  the  state(s)  requiring  it.  If  more  than  one 
issuer  has  sold  its  securities  in  the  same  transaction,  all  issuers  should  be 
identified  in  one  filing  with  the  SEC,  but  some  states  may  require  a  separate  filing 
for  each  issuer  or  security  sold. 

•  When  to  file: 

o  An  issuer  must  file  a  new  notice  with  the  SEC  for  each  new  offering  of  securities 
no  later  than  15  calendar  days  after  the  “date  of  first  sale”  of  securities  in  the 
offering  as  explained  in  Instruction  7.  For  this  purpose,  the  date  of  first  sale  is  the 
date  on  which  the  first  investor  is  irrevocably  contractually  committed  to  invest, 
which,  depending  on  the  terms  and  conditions  of  the  contract,  could  be  the  date  on 
which  die  issuer  receives  the  investor’s  subscription  agreement  or  check.  An 
issuer  may  file  die  notice  at  any  time  before  that  if  it  has  determined  to  make  the 
offering.  An  issuer  must  file  a  new  notice  with  each  state  that  requires  it  at  the 
time  set  by  the  state.  For  state  filing  information,  go  to  www.NASAA.org.  A 
mandatory  capital  commitment  call  does  hot  constitute  a  new  offering,  but  is 
made  under  the  original  offering,  so  no  new  Form  D  filing  is  required, 
o  An  issuer  may  file  an  amendment  to  a  previously  filed  notice  at  any  time, 
o  An  issuer  must  file  an  amendment  to  a  previously  filed  notice  for  an  offering: 

■  to  correct  a  material  mistake  of  fact  or  error  in  the  previously  filed  notice, 
as  soon  as  practicable  after  discovery  of  the  mistake  or  error; 
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MjqfH'f-  'j  to  reflect  a  change  in  the  information  provided  in  the  previously  filed 

notice,  except  as  provided  below,  as  soon  as  practicable  after  the  change; 
and 

■  annually,  on  or  before  the  first  anniversary  of  the  most  recent  previously 
filed  notice,  if  the  offering  is  continuing  at  that  time. 

•  When  amendment  is  not  required:  An  issuer  is  not  required  to  file  an  amendment  to  a 
previously  filed  notice  to  reflect  a  change  that  occurs  after  the  offering  terminates  or  a 
change  that  occurs  solely  in  the  following  information: 

o  the  address  or  relationship  to  the  issuer  of  a  related  person  identified  in  response 
to  Item  3; 

o  an  issuer’s  revenues  or  aggregate  net  asset  value; 

o  the  minimum  investment  amount,  if  the  change  is  an  increase,  or  if  the  change, 
together  with  all  other  changes  in  that  amount  since  the  previously  filed  notice, 

'  does  not  result  in  a  decrease  of  more  than  1 0%; 
o  any  address  or  state(s)  of  solicitation  shown  in  response  to  Item  1 2; 
o  the  total  offering  amount,  if  the  change  is  a  decrease,  or  if  the  change,  together 
with  all  other  changes  in  that  amount  since  the  previously  filed  notice,  does  not 
result  in  an  increase  of  more  than  10%; 

o  the  amount  of  securities  sold  in  the  offering  or  the  amount  remaining  to  be  sold; 
o  the  number  of  non-accredited  investors  who  have  invested  in  the  offering,  as  long 
as  the  change  does  not  increase  the  number  to  more  than  35; 
o  the  total  number  of  investors  who  have  invested  in  the  offering; 
o  the  amount  of  sales  commissions,  finders’  fees  or  use  of  proceeds  for  payments  to 
executive  officers,  directors  or  promoters,  if  the  change  is  a  decrease,  or  if  the 


I 
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'  change,  together  with  all  other  changes  in  that  amount  since  the  previously  filed 

.  notice,  does  not  result  in  an  increase  of  more  than  10%. 

•  Saturdays,  Sundays  and  Holidays:  If  the  date  on  which  a  notice  or  an  amendment  to  a 
previously  filed  notice  is  required  to  be  filed  falls  on  a  Saturday,  Sunday  or  holiday,  the 
due  date  is  the  first  business  day  following. 

•  Amendment  content:  An  issuer  that  files  an  amendment  to  a  previously  filed  notice 
must  provide  current  information  in  response  to  all  items  of  this  Form  D,  regardless  of 
why  the  amendment  is  filed. 

•  How  to  File:  Issuers  must  file  this  notice  with  the  SEC  in  electronic  format.  For  state 
filing  information,  go  to  www.NASAA.org. 

•  Filing  Fee:  There  is  no  federal  filing  fee.  For  information  on  state  filing  fees,  go  to 
www.NASAA.org. 

•  Definitions  of  Terms:  Terms  used  but  not  defined  in  this  form  that  are  defined  in  Rule 
405  and  Rule  501  under  the  Securities  Act  of  1933,  17  CFR  230.405  and  230.501,  have 
the  meanings  given  to  them  in  those  rules. 

Item-by-Item  Instructions 

1.  Issuer’s  Identity.  Identify  each  legal  entity  issuing  any  securities  being  reported  as 
being  offered  by  entering  its  full  name;  any  previous  name  used  within  the  past  five 
years;  and  its  jurisdiction  of  incorporation  or  organization,  type  of  legal  entity,  and  year 
•  of  incorporation  or  organization  within  the  past  five  years  or  status  as  formed  over  five 
years  ago  or  not  yet  formed.  If  more  than  one  entity  is  issuing  the  securities,  identify  a 
primary  issuer  in  the  first  fields  shown  and  identify  additional  issuers  in  the  fields  that 


appear. 
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2.  Principal  Place  of  Business  and  Contact  Information.  Enter  a  full  street  address  of  the 
issuer’s  principal  place  of  business.  Post  office  box  numbers  and  “In  care  of’  addresses 
are  not  acceptable.  Enter  a  contact  telephone  number  for  the  issuer.  If  you  identified 
more  than  one  issuer  in  response  to  Item  I,  enter  the  requested  information  for  the 
primeiry  issuer  you  identified  in  response  to  that  item  and,  at  your  option,  for  any  or  all  of 
the  other  issuers  you  identified  in  the  fields  that  appear. 

3.  Related  Persons.  Enter  the  full  name  and  address  of  each  person  having  the  specified 
relationships  with  any  issuer  and  identify  each  relationship: 

•  Each  executive  officer  and  director  of  the  issuer  and  person  performing  similar 
functions  (title  alone  is  not  determinative)  for  the  issuer,  such  as  the  general  and 
managing  partners  of  partnerships  and  managing  members  of  limited  liability 
companies;  and 

•  Each  person  who  has  functioned  directly  or  indirectly  as  a  promoter  of  the  issuer 
within  the  past  five  years  of  the  later  of  the  first  sale  of  securities  or  the  date  upon 
which  the  Form  D  filing  was  required  to  be  made. 

If  necessary  to  prevent  the  information  supplied  from  being  misleading,  also  provide  a 
clarification  in  the  space  provided. 

4.  Industry  Group.  Select  the  issuer’s  industry  group.  If  the  issuer  or  issuers  can  be 
categorized  in  more  than  one  industry  group,  select  the  industry  group  that  most 
accurately  reflects  the  use  of  the  bulk  of  the  proceeds  of  the  offering.  For  purposes  of 
this  filing,  use  the  ordinary  dictionary  and  commonly  understood  meanings  of  the  terms 
identifying  the  industry  group. 


10635 


5. 


Issuer  Size. 
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•  Revenue  Range  (for  issuers  that  do  not  specify  “Hedge  Fund”  or  “Other  Investment 
Fund”  in  response  to  Item  4):  Enter  the  revenue  range  of  the  issuer  or  of  all  the 
issuers  together  for  the  most  recently  completed  fiscal  year  available,  or,  if  not  in 
existence  for  a  fiscal  year,  revenue  range  to  date.  Domestic  SEC  reporting  companies 
should  state  revenues  in  accordance  with  Regulation  S-X  under  the  Securities 
Exchange  Act  of  1934.  Domestic  non-reporting  companies  should  state  revenues  in 
accordance  with  U.S.  Generally  Accepted  Accounting  Principles  (GAAP).  Foreign 
issuers  should  calculate  revenues  in  U.S.  dollars  and  state  them  in  accordance  with 
U.S.  GAAP,  home  country  GAAP  or  International  Financial  Reporting  Standards.  If 
the  issuer(s)  declines  to  disclose  its  revenue  range,  enter  “Decline  to  Disclose.”  If  the 
issuer’ s(s’)business  is  intended  to  produce  revenue  but  did  not,  enter  “No  Revenues.” 
If  the  business  is  not  intended  to  produce  revenue  (for  example,  the  business  seeks 
asset  appreciation  only),  enter  “Not  Applicable.” 

•  Aggregate  Net  Asset  Value  (for  issuers  that  specify  “Hedge  Fund’!  or  “Other 
Investment  Fund”  in  response  to  Item  4):  Enter  the  aggregate  net  asset  value  range  of 
the  issuer  or  of  all  the  issuers  together  as  of  the  most  recent  practicable  date.  If  the 
issuer(s)  declines  to  disclose  its  aggregate  net  asset  value  range,  enter  “Decline  to 
Disclose.” 

6.  Federal  Exemption(s)  and  Exclusion(s)  Claimed.  Select  the  provision(s)  being 
claimed  to  exempt  the  offering  and  resulting  sales  from  the  federal  registration 
requirements  under  the  Securities  Act  of  1933  and,  if  applicable,  to  exclude  the  issuer 
from  the  definition  of  “investment  company”  under  the  Investment  Company  Act  of 
1940.  Select  “Rule  504(bXl)  (not  (i),  (ii)  or  (iii))”  only  if  the  issuer  is  relying  on  the 
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*  exemption  in  the  introductory  sentence  of  Rule  504  for  offers  and  sales  that  satisfy  all  the 
terms  and  conditions  of  Rules  501  and  502(a),  (c)  and  (d). 

7.  Type  of  Filing.  Indicate  whether  the  issuer  is  filing  a  new  notice  or  an  amendment  to  a 
notice  that  was  filed  previously.  If  this  is  a  new  notice,  enter  the  date  of  the  first  sale  of 
securities  in  the  offering  or  indicate  that  the  first  sale  has  “Yet  to  Occur.”  For  this 
purpose,  the  date  of  first  sale  is  the  date  on  which  the  first  investor  is  irrevocably 
contractually  committed  to  invest,  which,  depending  on  the  terms  and  conditions  of  the 
contract,  could  be  the  date  on  which  the  issuer  receives  the  investor’s  subscription 
agreement  or  check. 

8.  '  Duration  of  Offering.  Indicate  whether  the  issuer  intends  the  offering  to  last  for  more 

than  one  year. 

9.  Type(s)  of  Securities  Offered.  Select  the  appropriate  type  or  types  of  securities  offered 
as  to  which  this  notice  is  filed.  If  the  securities  are  debt  convertible  into  other  securities, 
however,  select  “Debt”  and  any  other  apprc^riate  types  of  securities  except  for  “Equity.” 

For  purposes  of  this  filing,  use  the  ordinary  dictionary  and  commonly  understood 
meanings  of  these  categories.  For  instance,  equity  securities  would  be  securities  that 
represent  proportional  ownership  in  an  issuer,  such  as  ordinary  common  and  preferred 
stock  of  corporations  and  partnership  and  limited  liability  company  interests;  debt 
securities  would  be  securities  representing  money  loaned  to  an  issuer  that  must  be  repaid 
to  the  investor  at  a  later  date;  pooled  investment  fund  interests  would  be  securities  that 
represent  ownership  interests  in  a  pooled  or  collective  investment  vehicle;  tenant-in¬ 
common  securities  would  be  securities  that  include  an  undivided  fractional  interest  in  real 
property  other  than  a  mineral  property;  and  mineral  property  securities  would  be 
securities  that  include  an  undivided  interest  in  an  oil,  gas  or  other  mineral  property. 
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10.  Business  Combination  Transaction.  Indicate  whether  or  not  the  offering  is  being  made 
in  connection  with  a  business  combination,  such  as  an  exchange  (tender)  offer  or  a 
merger,  acquisition,  or  other  transaction  of  the  type  described  in  paragraph  (aXO,  (2)  or 
(3)  of  Rule  145  under  the  Securities  Act  of  1933.  Do  not  include  an  exchange  (tender) 
offer  for  a  class  of  the  issuer’s  own  securities.  If  necessary  to  prevent  the  information 
supplied  from  being  misleading,  also  provide  a  clarification  in  the  space  provided. 

11.  Minimum  Investment.  Enter  the  minimum  dollar  amount  of  investment  that  will  be 
accepted.from  any  outside  investor.  If  the  offering  provides  a  minimum  investment 
amount  for  outside  investors  that  can  be  waived,  provide  the  lowest  amount  below  which 
a  waiver  will  not  be  granted.  If  there  is  no  minimum  investment  amount,  enter  “0.” 
Investors  will  be  considered  outside  investors  if  they  are  not  employees,  officers, 
directors,  general  partners,  trustees  (where  the  issuer  is  a  business  trust),  consultants, 
advisors  or  vendors  of  the  issuer,  its  parents,  its  majority  owned  subsidiaries,  or  majority 
owned  subsidiaries  of  the  issuer’s  parent. 

12.  Sales  Compensation.  Enter  the  requested  information  for  each  person  that  has  been  or 
will  be  paid  directly  or  indirectly  any  commission  or  other  similar  compensation  in  cash 
or  other  consideration  in  connection  with  sales  of  securities  in  the  offering,  including 
fmders.  Enter  the  CRD  number  for  every  person  identified  and  any  broker  and  dealer 
listed  that  has  a  CRD  number.  CRD  numbers  can  be  found  at 

http://brokercheck.fmra.org.  A  person  that  does  not  have  a  CRD  number  need  not  obtain 
one  in  order  to  be  listed,  and  must  be  listed  when  required  regardless  of  whether  the 
person  has  a  CRD  number.  In  addition,  enter  the  State(s)  in  which  the  named  person  has 
solicited  or  intends  to  solicit  investors.  If  more  than  five  persons  to  be  listed  are 
associated  persons  of  the  same  broker  or  dealer,  enter  only  the  name  of  the  broker  or 


™ ^  . .  . . .  ^ 
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.  ,."f  dealer,'  its  CRD  number  and  street  address,  and  Ae  State(s)  in  which  the  named  person 

has  solicited  or  intends  to  solicit  investors.  ! 

I 

13.  Offering  and  Sales  Amounts.  Enter  the  dollar  amount  of  securities  being  offered  under  I 

a  claim  of  federal  exemption  identiEed  in  Item  6  above.  Also  enter  the  dollar  amount  of 

P 

s 

I 

securities  sold  in  the  offering  as  of  the  filing  date.  Select  the  “Indefinite”  box  if  the 
amount  being  offered  is  undetermined  or  cannot  be  calculated  at  the  present  time,  such  as 
if  the  offering  includes  securities  to  be  acquired  upon  the  exercise  or  exchange  of  other 
securities  or  property  and  the  exercise  price  or  exchange  value  is  not  currently  known  or 
knowable.  If  an  amount  is  definite  but  difficult  to  calculate  without  unreasonable  effort 
or  expense,  provide  a  good  faith  estimate.  The  total  offering  and  sold  amounts  should 
include  all  cash  and  other  consideration  to  be  received  for  the  securities,  including  cash  to 
be  paid  in  the  future  under  mandatory  coital  commitments.  In  offerings  for 
consideration  other  than  cash,  the  amounts  entered  should  be  based  on  the  issuer’s  good 
faith  valuation  of  the  consideration.  If  necessary  to  prevent  the  information  supplied 
fifom  being  misleading,  also  provide  a  clarification  in  the  space  provided. 

14.  Investors.  Indicate  whether  securities  in  the  offering  have  been  or  may  be  sold  to 
persons  who  do  not  qualify  as  accredited  investors  as  defined  in  Rule  501(a)  and  provide 
the  number  of  such  investors  who  already  have  already  invested  in  the  offering.  In 
addition,  regardless  whether  securities  in  the  offering  have  been  or  may  be  sold  to 
persons  who  do  not  qualify  as  accredited  investors,  specify  the  total  number  of  investors 
who  already  have  invested. 

Sales  Commission  and  Finders*  Fees  Expenses.  The  information  on  sales  commissions 
and  finders’  fees  expenses  may  be  given  as  subject  to  future  contingencies. 


15. 
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16.  Use  of  Proceeds.  No  additional  instructions. 

Signature  and  Submission.  An  individual  who  is  a  duly  authorized  representative  of  each 
issuer  identified  must  sign,  date  and  submit  this  notice  for  the  issuer.  The  capacity  in  which  the 
individual  signed  should  be  set  forth  in  the  “Title”  space. 

Each  individual  must: 

•  sign  with  a  typed  signature;  and 

•  manually  sign  a  signature  page  or  other  document  authenticating,  acknowledging  or 
otherwise  adopting  the  signature  that  appears  in  typed  form  in  the  Form  D  filing  on  or 
before  the  time  of  filing  the  Form  D. 

Each  issuer  must: 

•  retain  the  manually  signed  document  signed  on  its  behalf  for  five  years;  and 

•  provide  a  copy  of  the  manually  signed  document  to  the  SEC  or  its  staff  upon  request. 

Entity  Type  (for  Item  1) 

[  ]  Corporation 
[  ]  Limited  Partnership 
[  ]  Limited  Liability  Company 
[  ]  General  Partnership 
[  ]  Business  Trust 
[  ]  Other  (Specify) 

Year  of  lncorporation/Oi»nniz«tion  (for  Item  1) 

[  ]  Yet  to  Be  Formed 

[  ]  Within  Last  Five  Years  (Specify  Year) 

[  ]  Over  Five  Years  Ago 

Industry  Groups  ffor  Item  41 

[  ]  Agriculture 

Banking  &  Financial  Services 


[  ]  Commercial  Banking 
[  ]  Insurance 
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[  ]  Investing 

[  ]  Investment  Banking 

[  ]  Pooled  Investment  Fund* 

[  ]  Hedge  Fund 
[  ]  Private  Equity  Fund 
[  ]  Venture  Capital  Fund 
[  ]  Other  Investment  Fund 
[  ]  Other  Banking  &  Financial  Services 

[  ]  Business  Services 

Energy 

[  ]  Coal  Mining 
[  ]  Electric  Utilities 
[  ]  Energy  Conservation 
[  ]  Environmental  Services 
[  ]  Oil  &  Gas 
[  ]  Other  Energy 

Health  Care 

[  ]  Biotechnology 
[  ]  Health  Insurance 
[  ]  Hospitals  &  Physicians 
[  ]  Pharmaceuticals 
[  ]  Other  Health  Care 

[  ]  Manufacturing 

Real  Estate 

[  ]  Commercial 
[  ]  Construction 
[  ]  REITS  &  Finance 
[  ]  Residential 
[  ]  Other  Real  Estate 


*  If  the  Pooled  Investment  Fund  checkbox  is  selected,  pop-ups  or  other  features  also  will  require  the  filer  to  select 
one  of  the  lower  level  checkboxes  designating  a  specific  type  of  investment  fund  and  select  a  “yes”  or  “no” 
checkbox  as  to  whether  the  filer  is  registered  as  an  investment  company  under  the  Investment  Company  Act  of 
1940.  If  the  “Hedge  Fund”  or  “Other  Investment  Fund”  option  is  selected,  the  filer  will  be  asked  to  specify  its 
aggregate  net  asset  value  range  or  to  “Decline  to  Disclose”  that  value  or  specify  that  the  information  request  is  “Not 
Applicable  ” 
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Dated;  February  6,  2008. 


[  ]  Retailing 

[  ]  Restaurants 

Technology 

[  ]  Computers 
[  ]  Telecommunications 
[  ]  Other  Technology 

Travel 

[  ]  Airlines  &  Airports 
[  ]  Lodging  &  Conventions 
[  ]  Tourism  &  Travel  Services 
[  ]  Other  Travel 

[]  Other 


By  the  Commission. 

Nancy  M.  Morris, 

Secretary. 

[FR  Doc.  E8-3545  Filed  2-26-08;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarK:e. 


RULES  GOING  INTO 
EFFECT  FEBRUARY  27, 
2008 


COMMERCE  DEPARTMENT 

Disclosure  of  Government 
Information;  published  2-27- 
08 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Exclusive  Ecorx>mic  Zone  off 
Alaska  Fisheries;  Gulf  of 
Alaska; 

2008  and  2009  Final 
Harvest  Groundfish 
Specifications;  published 

2-27-08 

Fisheries  off  West  Coast 
States; 

Pacific  Coast  Groundfish 
Fishery — 

Vessel  Monitoring  System; 
Open  Access  Fishery; 
Correction;  published  1- 
28-08 

Magnuson-Stevens  Fishery 
Conservation  and 
Management  Act  Provisions; 
Fisheries  of  the 
Northeastern  United 
States— 

Northeast  Region 
Standardized  Bycatch 
Reporting  Methodology 
Omnibus  Amendment; 
published  1-28-08 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Cyfluthrin;  Pesticide  Tolerance; 

published  2-27-08 
Dibasic  Esters;  Tolerance 
Requirement  Exemption; 
published  2-27-08 
Pyroxsulam;  Pesticide 
Tolerances;  published  2-27- 
08 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 
Wildlife  and  Plants; 

Central  Idaho  ar>d 
Yellowstone  Area 
Nonessential  Experiment 
Populations  of  Gray 
Wolves  in  the  Northern 
Rocky  Mountains;  Special 
Regulation  Revision; 
published  1-28-08 
SOCIAL  SECURITY 
ADMINISTRATION 
Suspension  of  New  Claims  to 
the  Federal  Reviewing 


Official  Review  Level; 
Correction;  published  2-27- 
08 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  Directives; 

-  Boeing  Model  777-200  eind 
-300  Series  Airplanes 
Equipped  With  Rolls- 
Royce  RB211 -TRENT  800 
Series  Engines;  published 

1-23-08 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plarrt  Health 
Inspection  Service 
Animal  Welfare; 

Climatic  and  Environmental 
Conditions  for 
Transportation  of 
Warmblooded  Animals 
Other  Than  Marine 
M€unmals;  comments  due 
by  3-3-08;  published  1-3- 
08  [FR  E7-255301 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  Efficiency  Program  for 
Consurrter  Products; 

Public  Meeting  and 
Availability  of  the 
Framework  Document  for 
Fluorescent  Lamp 
Ballasts;  comments  due 
by  3-7-08;  published  1-22- 
08  [FR  E8-00938] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines; 
Compression-ignition  marine 
engines  at  or  cibove  30 
liters  per  cylinder; 
emissions  control; 
comments  due  by  3-6-08; 
published  12-7-07  [FR  E7- 
23556] 

Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans; 

Control  of  Volatile  Organic 
Compound  Emissions 
From  Kraft  Foods  Global, 
Inc.;  Richmond  Bakery, 
Henrico  County,  VA; 
comments  due  by  3-3-08; 
published  1-31-08  [FR  E8- 
01777] 

Approval  and  Promulgation  of 
Implementation  Plans; 
Kentucky;  Tennessee  Valley 
Authority  Paradise  Facility 
State  Irnplementation  Plan 
Revision;  comments  due 


by  3-6-08;  published  2-5- 
08  [FR  E8-02089] 

Approval  and  Promulgation  of 
State  Implementation  Plans; 
Ohio:  Proposed  Approval  of 
Revised  Oxides  of 
Nitrogen  (NOx),  Phase  It, 
and  Revised  NOx  Trading 
Rule;  comments  due  by 

3-5-08;  published  2-4-08 
[FR  E8-01799] 
Environmental  Statements; 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Programs;  States 
eind  Territories — 

Florida  and  South 
Carolina;  Open  for 
comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 
National  Oil  and  Hazardous 
Substance  Pollution 
Contingency  Plan;  National 
Priorities  List;  comments 
due  by  3-6-08;  published  2- 
5-08  [FR  E8-01963] 

Ohio;  Revised  Oxides  of 
Nitrogen  (NOx)  Regulation, 
Phase  II,  and  Revised  NOx 
Trading  Rule;  comments 
due  by  3-5-08;  published  2- 

4-08  [FR  E8-01797] 

Pesticide  Programs: 
Trifloxystrobin;  Pesticide 
Tolerance;  comments  due 
by  3-3-08;  published  1-2- 
08  [FR  E7-25396] 

State  Hazardous  Waste 
Management  Program 
Revisions: 

Massachusetts;  comments 
due  by  3-3-08;  published 

1- 31-08  [FR  E8-01316] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Amendment  of  the 
Commissions  Rules  and 
Policies  Governing  Pole 
Attachments; 

Implementation  of  Section 
224  of  the  Act;  comments 
due  by  3-7-08;  published 

2- 6-08  [FR  E8-02177] 
Carriage  of  Digital  Television 

Broadcast  Signals; 
comments  due  by  3-3-08; 
published  2-1-08  [FR  E8- 
01914] 

Petition  To  Establish 
Procedural  Requirements  To 
Govern  Proceedings: 
Forbearance  Under  Section 
10  of  Communications  Act 
of  1934,  as  Amended; 
comments  due  by  3-7-08; 
published  2-6-08  [FR  E8- 
02180] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Minority  and  Women  Outreach 
Program  Contracting; 


comments  due  by  3-3-08; 
published  1-3-08  [FR  E7- 
25028] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare  Program; 

Option  for  Prescription  Drug 
Plans  To  Lower  Their 
Premiums  for  Low-Income 
Subsidy  Benefidaries; 
Correction;  comments  due 
by  3-3-08;  published  1-29- 
08  [FR  C8-00015] 

Option  for  Prescription  Drug 
Plans  To  Lower  Their 
Premiums  for  Low-Income 
Subsidy  Benefidaries; 
comments  due  by  3-3-08; 
published  1-8-08  [FR  08- 
00015] 

HOMELAND  SECURITY 

DEPARTMENT 

U.S.  Customs  and  Border 

Protection 

Importer  Security  FHing  and 
Additional  Carrier 
Requirements;  comments 
due  by  3-3-08;  published  1- 
2-08  [FR  E7-25306] 

Importer  Security  Filing  and 
Additional  Carrier 
Requirements;  Correction; 
comments  due  by  3-3-08; 
published  1-8-08  [FR  E8- 
00050] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

2008  Rates  for  Pilotage  on 
the  Great  Lakes;  comments 
due  by  3-3-08;  published  2- 
1-08  [FR  08-00474] 

Safety  Zone: 

Colorado  River,  Parker,  AZ; 
comments  due  by  3-3-08; 
published  2-7-08  [FR  E8- 
02212] 

Safety  zone: 

Oceanside  Harbor,  CA; 
comments  due  by  3-3-08; 
published  2-6-08  [FR  E8- 
02167] 

HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
Flood  elevation  determinations; 
Nebraska;  comments  due  by 

3-5-08;  published  12-6-07 
[FR  E7-23701] 

Flood  elevation  determinations 
Various  States;  comments 
due  by  3-5-08;  published 
12-6-07  [FR  E7-23696] 
Flood  elevation  determinations: 
Various  States;  comments 
due  by  3-5-08;  published 
12-6-07  [FR  E7-23702] 
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HOUSING  AND  URBAN 
DEVELOPMENT  ' 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-Based  Capital: 

Loss  severity  amendments; 
comments  due  by  3-4-08; 
published  12-5-07  [FR  07- 
05101] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
.  Endangered  and  Threatened 
WildIHe  and  Plants; 
Designation  of  Criticai 
Habitat  for  the  Sierra 
Nevada  Bighorn  Sheep 
(Ovis  canadensis 
califomiana)  and 
Proposed  Taxonomic 
Revision;  comments  due 
by  3-6-08;  published  2-5- 
08  [FR  E8-01805] 
INTERIOR  DEPARTMENT 
National  Environmental  Policy 
Act;  Implementation; 
comments  due  by  3-3-08; 
published  1-2-08  [FR  E7- 
25484] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Controlled  Substances 
Schedules; 

Indiplon;  Schedule  IV , 
Placement;  comments  due 
by  3-3-08;  published  1-31- 
08  [FR  E8-01692] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Self-Regulatory  Organizations: 
The  NASDAQ  Stock  Market 
LLC;  comments  due  by  3- 
4-08:  published  2-12-08 
[FR  E8-02567] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.; 

Automatic  dependent 
surveillance-broadcast;  out 
performance  requirements 
to  support  air  traffic 
control  service;  comments 
due  by  3-3-08;  published 
12-21-07  [FR  E7-24713] 
Aircraft: 

Automatic  dependent 
surveillance-broadcast;  out 
performance  requirements 
to  support  air  traffic 
control  sen/ice:  comments 


due  by  3-3-08;  published 
11-19-07  [FR  E7-22544] 
Ainworthiness  Directives; 
Mcbonneil  Douglas  Model 
717-200  Airplanes,  et  al.; 
comments  due  by  3-3-08; 
published  1-18-08  [FR  E8- 
00857] 

Alpha  Aviation  Design  Ltd. 
(Type  Certificate  No. 
A48EU  previously  held  by 
APEX  Aircraft  and 
AVIONS  PIERRE  ROBIN) 
Model  R2160  Airplanes; 
comments  due  by  3-6-08; 
published  2-5-08  [FR  E8- 
02047] 

ATR  Model  ATR42-500 
Airplanes;  comments  due 
by  3-6-08;  published  2-5- 
08  [FR  E8-02004] 
Airworthiness  Directives: 

Boeing  Model  747-100,  747- 
100B,  747-1 OOB  SUD, 
747-200B,  747-200C,  747- 
200F.  747-300,  747-400, 
747-400D,  747-400F, 
747SR,  and  747SP  Series 
Airplanes;  comments  due 
by  3-7-08;  published  1-7- 
08  [FR  E7-25614] 
Airworthiness  Directives: 
Dassault  Model  Falcon  2000 
Airplanes;  comments  due 
by  3-6-08;  published  2-5- 
08  [FR  E8-01984] 

Dassault  Model  Mystere 
Falcon  50  Airplanes; 
corrvnents  due  by  3-6-08; 
published  2-5-08  [FR  E8- 
01985] 

Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER)  Model  EMB 
120,  120ER,  120FC, 
120QC,  and  120RT 
Airplanes:  comments  due 
by  3-4-08;  published  2-8- 
08  [FR  E8-02356] 
Eurocopter  France  Model 
AS-365N2  and  N3,  SA- 
365C,  Cl  and  C2,  and 
SA-365N  and  N1 
Helicopters;  comments 
due  by  3-6-08;  published 
2-20-08  [FR  E8-02849] 
Gulfstreetm  Aerospace  LP 
Model  Gulfstream  G150 
Airplanes;  comments  due 
by  3-6-08;  published  2-5- 
08  [FR  E8-01988] 
Lycoming  Engines,  Fuel 
Injected  Reciprocating 
Engines;  comments  due 
by  3-3-08;  published  1-2- 
08  [FR  E7-25456] 


McDonnell  Douglas  Model 
DC  8  31.  DC  8  32,  DC  8 
33,  DC  8  <1,  DC  8  42, 
and  DC  8  43  Airplanes, 
et  al.;  comments  due  by 
3-3-08;  published  1-18-08 
[FR  E8-00854] 

Pacific  Aerospace  Limited 
Model  750XL  Airplanes; 
comments  due  by  3-6-08; 
published  2-5-08  [FR  E8- 
02046] 

Robinson  Helicopter  Ca 
Models  R22,  R22  Alpha, 
R22  Beta,  R22  Mariner, 
R44  and  R44  and  R44  II 
Helicopters;  comments 
due  by  3-3-08;  published 
1-3-08  [FR  E7-25395] 

Rolls  Royce  Deutschland 
Ltd  &  Co  KG.  BR700 
715A1  30.  BR700  71581 
30,  and  BR700  715C1  30 
Turbofan  Engines;  • 
comments  due  by  3-6-08; 
published  2-5-08  [FR  E8- 
02039] 

Stemme  GmbH  &  Co.  KG 
Model  S10-VT  Powered 
Sailplanes;  comments  due 
by  3-3-08;  published  1-31- 
08  [FR  E8-01679] 

Proposed  Establishment  of 
Class  E  Airspace; 

Pagosa  Springs,  CO;  . 
corrvnents  due  by  3-3-08; 
published  1-18-08  [FR  E8- 
00850] 

Proposed  Establishment  of 
Class  E  Airspace;  Walden, 
CO;  comments  due  by  3-3- 
08;  published  1-18-08  [FR 
E8-00844] 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Agerx^y  Information  Collection 
Activities;  Proposals, 
Submissions,  and  Approvals; 
comments  due  by  3-7-08; 
published  2-6-08  [FR  E8- 
02168] 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Activities  Under  the  United 
Nations  Ecorxxnic 
Commission  for  Europe 
1998  Global  Agreement: 
Head  Restraints:  comments 
due  by  3-6-08;  published  2- 
14-08  [FR  E8-02521] 
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This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
rrray  be  used  in  conjurKrtion 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.ardiives.gov/federal- 
register/laws.htmi. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
p2imphlet)  form  from  the 
Superinterxlent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htpJ/ 
www.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  4253/P.L.  110-186 
Military  Reservist  and  Veteran 
Small  Business 
Reauthorization  and 
Opportunity  Act  of  2008  (Feb. 

14.  2008;  122  StaL  623) 

H.R.  3541/P.L.  110-187 
Do-Not-Call  Improvement  Act 
of  2007  (Feb.  15.  2008;  122 
Stat.  633) 

S.  781/P.L.  110-188 
Do-Not-Call  Registry  Fee 
Extension  Act  of  2007  (Feb. 

15.  2008;  122  Stat.  635) 

Last  List  February  15,  2008 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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